
Preadviezen

Koninklijke Nederlandse Vereniging  
voor Internationaal Recht /

Royal Netherlands Society  
of International Law

Collected Papers                   148

Preadviezen

148

November 2021

Global Health Law Disrupted:  
COVID-19 and the Climate Crisis

Prof. B.C.A. Toebes, LL.M. PhD
M.A. Beyer, LL.M.
Dr S.K. Perehudoff
Dr J.A. Sellin
M.M.E. Hesselman, LL.M. 
Dr P.A. Villarreal



Koninklijke Nederlandse Vereniging
voor Internationaal Recht
Nederlandse afdeling van de International Law Association

Opgericht 28 november 1910.
Vereniging ingeschreven in het Handelsregister 
van de Kamer van Koophandel onder doss.nr 
40531373

Ereleden:
Prof. Mr Dr A.H.A. Soons
Mr A.M.M. Orie
Prof. Mr Dr N.J. Schrijver

Bestuur:
Prof. Mr Dr W.J.M. van Genugten, voorzitter
Mw C.E. Ruers, secretaris
Mr E.L. van Praag, LL.M., penningmeester
Mr Dr Ch.Y.M. Paulussen, lid
Prof. Dr M. Pertegás, lid
Dr S.F. van den Driest, LL.M., lid

Mr Dr A.J. Berends
Prof. Dr Y.M. Donders
Prof. Mr Dr F. Ibili
Prof. Mr Dr X.E. Kramer

Contributie € 35 per jaar;  voor leden jonger 
dan 30 jaar € 20.  Voor leden van de KNVIR 
staat het lidmaatschap open van de Interna-
tional Law Association (ILA). De contributie 
daarvan bedraagt £ 30;  voor leden jonger dan 
30 jaar £ 15. Voor academische instellingen, 
bibliotheken, bedrijven en instellingen gelden 
andere bedragen.
De contributie dient voor 1 mei van elk jaar 
te worden voldaan. 

Secretariaat:
t.a.v. mw. C.H.M. Verhaar
Sterrenwachtlaan 11
2311 GW Leiden
The Netherlands
contact@knvir.org
www.knvir.org

Losse exemplaren van de Preadviezen/Collected 
Papers No 148 zijn verkrijgbaar bij het Secretariaat 
en T.M.C. Asser Press: press@asser.nl

Information in English available at www.knvir.org

Prof. Dr V. Lazic
Prof. Dr E. Lijnzaad 
Prof. Dr J.E. Nijman
Dr E.R. Rieter

Mr A.E. Rosenboom
Prof. Dr C.M.J. Ryngaert 
Prof. Mr Dr P. Vlas
Mr Dr R. Zandvliet



I

GLOBAL HEALTH LAW DISRUPTED:  
COVID-19 AND THE CLIMATE CRISIS

Prof. B.C.A. Toebes, LL.M. PhD
M.A. Beyer, LL.M.
Dr S.K. Perehudoff
Dr J.A. Sellin
M.M.E. Hesselman, LL.M. 
Dr P.A. Villarreal



II

GLOBAL HEALTH LAW DISRUPTED: COVID-19 AND THE  
CLIMATE CRISIS I
Prof. B.C.A. Toebes, LL.M. PhD I
M.A. Beyer, LL.M. I
Dr S.K. Perehudoff I
Dr J.A. Sellin I
M.M.E. Hesselman, LL.M.  I
Dr P.A. Villarreal I
CONTENTS III
THE ORIGINS AND SCOPE OF GLOBAL HEALTH LAW* 1

Brigit Toebes and Meaghan Beyer** 1

TABLE OF CONTENTS 3
ABBREVIATIONS 4
1. Introduction 5
2. Major Global Health Threats 6
3. Key Values Underlying Global Health Law 7
4. Fragmentation and Global Health Law 8
5. Global Health Law Through the Lens of Article 38 of the Statute of the International Court of Justice  10
6. Who Standards as the Core of Global Health Law 14
7. Human Rights in Global Health Law 16
8. Regime Interaction: Synergies and Tensions with Other Branches of International Law 20
9. Opportunities for New Standards in Global Health Law 23
10. Conclusions 26
11. Propositions and Points for Discussion 28
INNOVATION AND ACCESS TO MEDICINES UNDER INTERNATIONAL LAW*  31
Katrina Perehudoff and Jennifer Sellin** 31

TABLE OF CONTENTS  33
ABBREVIATIONS  34
1. Introduction 35
2. Framing the Problem: IP and Access to Essential Medicines  37
2.1 The impact of IPRs on innovation and access  37
2.2 The TRIPS Agreement 40
3. International Human Rights Regime: Access to (Essential) Medicines  41
3.1 The right to health – Article 12 ICESCR 42
3.2 The right to enjoy the benefits of scientific progress and its applications – Article 15(1)b ICESCR 46
3.3 Extraterritorial human rights obligations to secure universal access to medicines?  51
3.4 Enforcing ESC rights through the Optional Protocol to the ICESCR 53
3.5 Customary international law 55
4. Regime Interaction: The Interface Between Human Rights and Trips 59
4.1 The principle of human rights primacy 61
4.2 The principle of systemic integration & harmonious interpretation 64
5. Tools to Secure Access to Medicines  70
5.1 Compulsory licenses to remedy access barriers to IP 70
5.2 Human rights obligations to reject TRIPS+ demands in international agreements 74
5.3 Assessing State action on medicines before a global complaints committee 76
5.4 Human rights responsibilities of pharmaceutical companies towards medicines 78
5.5 Voluntary licensing by companies under TRIPS 81
6. Conclusion  83
7. Propositions and Points for Discussion 84
CLIMATE CHANGE AS A GLOBAL HEALTH THREAT IN INTERNATIONAL CLIMATE LAW AND HUMAN RIGHTS LAW* 87

Marlies Hesselman**  87
TABLE OF CONTENTS 89
ABBREVIATIONS 90
1. Introduction  91
2. To What Extent is ‘International Climate Law’ also ‘International Health Law’? 93
2.1 Health objectives of international climate law 93
2.2 States’ obligations to mitigate GHGs emissions (for health) under UNFCCC and PA 96
3. International Human Rights Law and (the Right to) Health in the Context of Climate Change 102
3.1 OHCHR Study on the Right to Health and Climate Change 105
3.2 Climate change and the Right to Health Framework  108
4. Health in International Climate Litigation  119
4.1 Pending cases at the European Court of Human Rights 121
4.2 Pending case at the UN Committee on the Rights of the Child  124
5. Conclusion 127
6. Propositions and Points for Discussion 128
INTERNATIONAL HEALTH LAW AND PANDEMICS: WILL COVID-19 BE A WATERSHED?* 131

Pedro A. Villarreal** 131

TABLE OF CONTENTS 133
ABBREVIATIONS  134
1. Introduction 135
2. Looking Back: The IHR’s Predecessors  135
2.1 The emergence of lex specialis in international communicable disease control 136
2.2 Enter the WHO’s regulations 138
3. The IHR 2005 and the Unfinished Culmination of Lessons Learned 140
3.1 From ‘maybe’ to ‘yes’: The IHR’s 2005 reform process 141
3.2 The IHR 2005: Rules-based disease surveillance in the 21st Century 142
4. The IHR 2005’s Major Challenges Before COVID-19 151
5. COVID-19: The IHR’s Greatest Test So Far 153
6. Beyond COVID-19: Reconciling the IHR’s Past, Present, and Future 156
7. Propositions and Points for Discussion 159



III

CONTENTS

Brigit Toebes and Meaghan Beyer
The Origins and Scope of Global Health Law  ............................................... 1

Katrina Perehudoff and Jennifer Sellin
Innovation and Access to Medicines Under International Law  .................. 31

Marlies Hesselman
Climate Change as a Global Health Threat in International Climate Law  
and Human Rights Law  .................................................................................. 87

Pedro A. Villarreal
International Health Law and Pandemics: Will Covid-19 be a  
Watershed?  .................................................................................................... 131



IV



1

THE ORIGINS AND SCOPE OF GLOBAL HEALTH LAW*

Brigit Toebes and Meaghan Beyer**

 * © Prof. B.C.A. Toebes, LLM PhD and M.A. Beyer, LLM. 
 This contribution relies to some extent on Gian Luca Burci and Brigit Toebes (eds.), Research 

Handbook on Global Health Law, Cheltenham (UK) and Northampton (US), Edward Elgar 
2018. An amended version of this chapter is forthcoming in Scarlett McArdle and Stephanie 
Switzer, Elgar Companion to the Law and Practice of the World Health Organization, Ed-
ward Elgar Publishing, 2022.

** Professor Toebes holds the Chair of Health Law in a Global Context, Faculty of Law, Univer-
sity of Groningen, The Netherlands. Ms Beyer, LLM, is PhD Candidate, Global Health Law 
Groningen Research Centre, University of Groningen, The Netherlands.



2



3

TABLE OF CONTENTS

1.  Introduction  .................................................................................................. 5

2. Major global health threats  ........................................................................... 6

3. Key values underlying global health law  ..................................................... 7

4. Fragmentation and global health law  ........................................................... 8

5. Global health law through the lens of article 38 of the Statute of the  
International Court of Justice  ..................................................................... 10

6. WHO standards as the core of global health law  ....................................... 14

7. Human rights in global health law .............................................................. 16

8.  Regime interaction: synergies and tensions with other branches of  
international law  ......................................................................................... 20

9. Opportunities for new standards in global health law  ................................ 23

10.  Conclusions  ................................................................................................ 26

11. Propositions and points for discussion  ....................................................... 28



4

ABBREVIATIONS

AAAQ Availability, accessibility, acceptability, quality 
BMS Breastmilk substitutes
CDs Communicable (infectious) diseases
CESCR Committee on Economic, Social and Cultural Rights
CRC Committee on the Rights of the Child 
ECtHR European Court of Human Rights
FCTC Framework Convention on Tobacco Control
HIV/AIDS Human immunodeficiency virus/acquired immunodeficiency 

syndrome
HRC Human Rights Committee
ICESCR International Covenant on Economic, Social and Cultural 

Rights
ICCPR  International Covenant on Civil and Political Rights
ICJ International Court of Justice
IHL International humanitarian law
IHR International Health Regulations
IIAs International Investment Agreements
ILC International Law Commission
ILO International Labour Organization
IP law Intellectual property law 
NCDs Non-communicable diseases
PIP Framework Pandemic Influenza Preparedness Framework 
TBT Agreement Agreement on Technical Barriers to Trade 
TPP Act Australia’s Tobacco Plain Packaging Act 
TRIPS Agreement Agreement on Trade-Related Aspects of Intellectual  

Property Rights
UN United Nations
VCLT Vienna Convention on the Law of Treaties
WHA World Health Assembly
WHO World Health Organization 
WTO World Trade Organization



5

1. INTRODUCTION

Protecting health on a global scale raises tremendous challenges, varying from the 
control of infectious diseases, to tackling risk factors for chronic diseases, ensuring 
access to proper care, and addressing the harmful effects of environmental degra-
dation and climate change. Law is a powerful tool to protect the health of the 
world’s population from these threats. For a proper understanding of how interna-
tional law protects health, it is important to identify the relevant international legal 
standards and analyse how they address and protect global health. Among scholars 
and practitioners in the fields of law and governance, there is increasing talk of 
‘global health law’ as a distinct branch of international law. What does this emerg-
ing field consist of, and what are the synergies and tensions within this hybrid and 
fragmented set of standards? This is the overarching question that will be addressed 
in this report. 

Running as a thread through this analysis is the question, where and to what 
extent has the World Health Organization (WHO) made a contribution to this 
emerging field, as the key actor in global health. The WHO has considerable stan-
dard-setting powers. Based on its Constitution, it can adopt regulations, treaties as 
well as non-binding recommendations.1 However, over the course of the past 70 
years of its existence, it has adopted limited binding law. It is, nonetheless, worth 
examining what has been adopted and how it contributes to global health law.

As such, this report identifies the scope and implications of global health law 
as an emerging branch of public international law. It will explain how health-re-
lated challenges interact with various branches of international law, and assess the 
interaction between these diverse fields. Specific examples will be drawn from 
international human rights law, international trade law and international investment 
law to illustrate these interactions. Within this broader context, it will identify how 
the WHO has contributed to this field, and identify gaps and missed opportunities. 
This report will further assess opportunities for standard-setting in the future, in-
cluding the potential for the adoption of new standards by the WHO. It will conclude 
by highlighting key propositions and points for discussion.

Before embarking on this analysis, a definitional question needs to be addressed. 
Two terms are often used interchangeably: international health law and global 
health law. International health law is an older term and was used initially to refer 
to the standards addressing infectious disease control. The term is consistent with 
the labels for other branches of international law, including international environ-
mental law, international humanitarian law, and international trade law.2 It also has 
a more traditional connotation in the sense that it is understood to refer to standards 

1 Standard-setting powers of WHO can be found in Arts. 19, 21 and 23 of the WHO Constitution.
2 Brigit Toebes, ‘Global Health Law: Defining the Field’, in Gian Luca Burci and Brigit Toebes 

(eds.), Research Handbook on Global Health Law, Cheltenham (UK) and Northampton (US), 
Edward Elgar 2018, at pp. 2-23. 
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adopted among nation states.3 Global health law, on the other hand, potentially 
reflects a more expansive conceptualization of global health, focusing on a broad-
er set of rules regulating the world’s community as a whole, including non-state 
actors.4 For the purposes of this report, the term global health law is used.

2. MAJOR GLOBAL HEALTH THREATS

What are the main threats to global health that international law should address? 
Infectious, communicable diseases (CDs) have represented a major public health 
threat since the dawn of humanity.5 They have been at the core of the emerging 
regime of international standard-setting in the field of health since the late 19th 
century. COVID-19 has illustrated, once again, how infectious disease outbreaks 
may lead to serious threats to the world’s health and even to the functioning of 
society at large. Infectious diseases not only cause mortality, but State responses 
to address outbreaks have led to restrictions on human rights, including both civil 
and political rights and economic, social and cultural rights. Restrictions have 
placed limitations on freedom of movement, disrupted economies and impacted 
individual’s ability to work and to seek education.6 

In addition to CDs, chronic non-communicable diseases (NCDs), including 
cancer, diabetes, cardiovascular and respiratory diseases, also deserve our attention 
as the largest public health threat of our times. According to WHO estimates, by 
2030 NCDs will be the leading cause of death in every region in the world.7 NCDs 
are responsible for considerable economic costs, but above all, they lead to con-
siderable human suffering.8 Chronic diseases are also called lifestyle diseases as 

3 Jennifer Prah Ruger, ‘Normative Foundations of Global Health Law’, 96(2) The Georgetown 
Law Journal (2008) p. 423.

4 Prah Ruger, supra n. 5, and Suerie Moon, ‘Global Health Law and Governance’, in Gian Luca 
Burci and Brigit Toebes (eds.), Research Handbook on Global Health Law, Cheltenham (UK) 
and Northampton (US), Edward Elgar 2018, at pp. 36-43.

5 Stefania Negri, ‘Infectious Disease Control’, in Gian Luca Burci and Brigit Toebes (eds.), 
Research Handbook on Global Health Law, Cheltenham (UK) and Northampton (US), 
Edward Elgar 2018, at p. 265, referring to Jean Salmon, ‘Rapport Introductif’, in Rostane  
Mehdi and Sandrine Maljean-Dubois (eds.), La société internationale et les grandes pandé-
mies, Paris (France) Pedone 2007, at pp. 13-46.

6 Among the many writings about these tensions, see Alicia Ely Yamin, ‘Global Responses to 
Covid-19: Rights, Democracy and the Law’, The Petrie-Flom Center, <https://petrieflom.law.
harvard.edu/resources/article/introducing-the-digital-symposium-global-responses-to-covid-
19-rights-democracy-and-the-law>. Accessed on 28 April 2021. 

7 World Health Organization, ‘Global Status Report on Noncommunicable Diseases’, 
WHO (2014), <http://www.who.int/nmh/publications/ncd-status-report-2014/en/>. Accessed 
on 28 April 2021.

8 E.g., in the Netherlands, treatment for chronic diseases accounts for approximately 70% of total 
healthcare costs. See Volksgezondheidenzorg.info, ‘Chronische ziekten en multimorbiditeit: 
Cijfers & Context’ [Chronic diseases and their multi‐morbidity: facts & context], <https://
www.volksgezondheidenzorg.info/onderwerp/chronische-aandoeningen-en-multimorbiditeit/
cijfers-context/huidige-situatie>. Accessed on 28 April 2021.
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they are generally linked to four shared risk factors that enhance the incidence of 
these diseases: tobacco use, unhealthy diets, physical inactivity and harmful use 
of alcohol. As will be touched on further below, international and domestic law 
have an important role to play in curbing smoking, unhealthy diets, and excessive 
use of alcohol. Obligations under international law serve to inform the design and 
implementation of domestic laws. Addressing NCDs engages multiple regimes 
under international law. All relevant obligations under different regimes must be 
borne in mind when adopting public health policies. 

Along with CDs and NCDs, the world is facing an unprecedented increase in 
environmental degradation, climate change is increasingly revealing its adverse 
effects on health and society at large. In addition, many countries struggle with the 
detrimental health effects of internal migration, urbanization, and internal conflicts. 
These dramatic developments affect the health and wellbeing of individuals world-
wide, especially those who are marginalized and disadvantaged. Many studies have 
provided evidenced on the existence of gross health inequalities, both between and 
within nations.9 Furthermore, COVID-19 has brought to focus that global health 
challenges are multidimensional. For example, unhealthy diets, a main cause of 
NCDs and overweight and obesity, are linked with unsustainable food production 
that has adverse impacts on climate change.10 Overweight and obesity have also 
been found to increase hospital admissions and deaths from COVID-19.11 Address-
ing global health challenges will ultimately require international cooperation across 
sectors and regimes of international law. 

These developments show that now more than ever, there is a need to study the 
role of international law in the field of health. So how does international law pro-
tect our health, and a range of health-related values? The next sections will move 
from discussing the principles underlying the field, to identifying its various dimen-
sions and values.

3. KEY VALUES UNDERLYING GLOBAL HEALTH LAW

Global health law is primarily aimed at protecting the health of everyone around 
the globe. Health is a broad concept which extends far beyond merely guarantee-
ing access to health care. The 1946 Preamble to the WHO Constitution defines 
health as a ‘state of complete physical, mental and social well-being, and not 
merely the absence of disease’. This definition has often been criticized for being 
too absolute, yet it should be seen in the light of post-war idealism, and can be 

9 See Brigit Toebes, ‘Socioeconomic Health Inequalities in Europe: The Role of Law and Human 
Rights’, in Tamara Hervey and David Orentlicher (eds.), Oxford Research Handbook of Com-
parative Health Law, Oxford, Oxford University Press, 2020 and Wendy E. Parmett, ‘Social 
Determinants in the United States’, in Tamara Hervey and David Orentlicher (eds.), Oxford 
Research Handbook of Comparative Health Law, Oxford, Oxford University Press, 2020.

10 Sylvia Gralak et al., ‘COVID-19 and the Future of Food Systems at the UNFCCC’, 4(8) The 
Lancet (2020) pp. e309-e311, p. e309.

11 Gralak, supra n. 12.



8

appreciated for its reference to mental and social well-being as important dimen-
sions of health. 

The right to health framework also reflects this broad interpretation of health. 
In General Comment No. 14 on the right to health in Article 12 of the Interna-
tional Covenant on Economic, Social and Cultural Rights (ICESCR), the Commit-
tee on Economic, Social and Cultural Rights (CESCR) explains that the right to 
health ‘is not confined to the right to health care’ but rather, 

embraces a wide range of socio-economic factors that promote conditions in which 
people can lead a healthy life, and extends to the underlying determinants of health, 
such as food and nutrition, housing, access to safe and potable water and adequate 
sanitation, safe and healthy working conditions, and a healthy environment. 

This broad interpretation of health as a right is important, as it builds on the evi-
dence that our health is determined to a large extent by our socio-economic envi-
ronment, i.e., where we live, work and grow up.12 

In addition to protecting health, other values are inherent in global health law, 
which are also strongly embedded in international human rights law, patients’ rights, 
and domestic health law. Such values, which often address the relationship between 
the patient and healthcare providers, include non-discrimination, proportionality, 
equity, solidarity, privacy, physical integrity, confidentiality, autonomy, self-deter-
mination, access to information and consent (‘informed consent’).13 As we will 
argue below, there are reasons to assume that some of these standards can be 
qualified as general principles of international law, while others may emerge as 
rules of customary international law.

4. FRAGMENTATION AND GLOBAL HEALTH LAW

As mentioned, there is an increasing discourse about global health law among 
scholars in the fields of law and governance.14 According to Moon, global health 
law is one of many important tools for global health governance.15 Yet it is also an 

12 WHO, ‘Social Determinants of Health’, WHO, <https://www.who.int/health-topics/social-
determinants-of-health#tab=tab_1>. Accessed on 28 April 2021; See also WHO, ‘10 Facts on 
Health Inequities and Their Causes’, WHO, <https://www.who.int/features/factfiles/health_
inequities/facts/en/>. Accessed on 28 April 2021.

13 For a comprehensive overview of the field of patients’ rights, see Mette Hartlev, ‘Patients’ 
Rights’, in Brigit Toebes, Mette Hartlev, Aart Hendriks and Janne Rothmar Herrmann, Health 
and Human Rights in Europe, Cambridge, Antwerp and Portland, Intersentia, 2012, at pp. 111-
144.

14 Prah Ruger, supra n. 5; Lawrence O. Gostin, Global Health Law, Harvard, Harvard University 
Press 2014; Michael Freeman, Sarah Hawkes and Belinda Bennett, Law and Global Health – 
Current Legal Issues (Vol. 16), Oxford, Oxford University Press 2014, and Gian Luca Burci 
(ed.), Global Health Law (International Law Series, Vol. 1), Cheltenham (UK) and Northamp-
ton (US), Edward Elgar 2016; and Burci and Toebes, supra n. 1. 

15 Moon, supra n. 6, at p. 54.
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under-used tool for global health governance, which shows that many questions 
remain, and that it is an important area for further research.16 An understanding of 
the normative implications of global health law may start with an identification of 
the international legal standards protecting health. 

Taken as a whole, global health law consists of a limited set of binding and 
non-binding instruments adopted in the framework of the WHO, and a range of 
hard and soft law standards recognized in other branches of international law, in-
cluding human rights law, international humanitarian law, international environ-
mental law, and international trade, property and investment law.17 In addition, 
there are many regional and sub-regional frameworks within which health-related 
standards have been adopted, including the European Union, Council of Europe, 
Pan American Health Organization, and West-African Health Organization.18 Fur-
thermore, it is important to observe that the standards adopted under global health 
law are not always binding in nature. In fact, we see an intricate and fragmented 
patchwork of hard and soft law standards.19 However, scholars increasingly argue 
that binding and non-binding standards should be viewed as mutually supportive.20 
For example, States can and should implement their binding human rights obliga-
tions with respect to the right to health in view of binding and non-binding WHO 
standards. 

It is clear that this field is very disjointed. Global health law is a highly frag-
mented field with undefined boundaries and parameters.21 It seems proper in this 
context to pay some attention to the discourse about the fragmentation of interna-
tional law, and regime interaction within this field. A report of the study group on 
the fragmentation of international law from the International Law Commission 
(ILC), led by Martti Koskenniemi, sees the emergence of ‘technically specialized 
cooperation networks with a global scope’, including trade, environment, human 
rights, and medicine.22 Clearly, global health law forms part of this trend. The ILC 
views them as ‘spheres of life and expert cooperation’ transgressing national bound-
aries, which are difficult to regulate through traditional international law.23 These 
networks develop their own sets of rules which have no clear relationship with 

16 Moon, supra n. 6, at p. 54.
17 Toebes, supra n. 4, at pp. 2-3. 
18 Gian Luca Burci, ‘Global Health Law: Present and Future’, in Gian Luca Burci and Brigit 

Toebes (eds.), Research Handbook on Global Health Law, Cheltenham (UK) and Northampton 
(US), Edward Elgar 2018, at p. 488.

19 Toebes, supra n. 4, at p. 3.
20 Katharina Ó Cathaoir and Mette Hartlev, ‘The Child’s Right to Health as a Tool to End Child-

hood Obesity’, in Amandine Garde, Joshua Curtis and Olivier De Schutter (eds.), Ending 
Childhood Obesity: A Challenge at the Crossroads of International Economic and Human 
Rights Law, Cheltenham (UK) and Northampton (US), Edward Elgar 2020. 

21 Burci and Toebes, supra n. 1, at inter alia, Preface, p. xiii. 
22 International Law Commission (ILC), Fragmentation of International Law: Difficulties Aris-

ing from the Diversification and Expansion of International Law, Report of the Study Group of 
the International Law Commission, Finalized by Martti Koskenniemi, UN Doc. A/CN.4/L.682, 
13 April 2006, paras. 481-482.

23 ILC, supra n. 24, paras. 481-482.
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each other. It is observed that this has led to a ‘loss of an overall perspective of the 
law’.24 They establish that this leads to a loss of coherence where ‘the unity of the 
law suffers’.25 They argue in favour of seeing the Vienna Convention on the Law 
of Treaties (VCLT) as a toolbox. This regime interaction, and the role of the VCLT 
therein, will be discussed more elaborately in Section 8.

5. GLOBAL HEALTH LAW THROUGH THE LENS OF ARTICLE 
38 OF THE STATUTE OF THE INTERNATIONAL COURT OF 
JUSTICE 

What are the sources of international law, in other words, where do we find glob-
al health law? A scrutiny of global health law through the lens of Article 38(1) of 
the Statute of the International Court of Justice (ICJ) sheds some light on this 
question. This provision identifies the sources of international law, an identification 
which is still considered to be highly authoritative. According to this provision, 
the sources of international law encompass international conventions, interna-
tional custom and general principles of law, while judicial decisions and ‘teachings 
of the most highly qualified publicists’ are considered ‘subsidiary means’ for the 
determination of rules of law. Hence, what are the sources of global health law in 
light of Article 38(1) of the Statute?

In terms of conventions focusing on the protection of health, we find three bind-
ing instruments adopted by the WHO, including the 2003 Framework Convention 
on Tobacco Control (FCTC), the 2005 International Health Regulations (IHR), and 
the 1967 Nomenclature Regulations. In addition, human rights treaties protect 
many health-related concerns and are of key importance to the protection of indi-
viduals in healthcare settings. Furthermore, treaties adopted under international 
humanitarian law and international environmental law also contain many refer-
ences to the protection of health. Lastly, there are many provisions addressing 
health-related concerns in the International Drug Control Conventions, interna-
tional trade law and international investment law.26 For example, the protection of 
human health is recognized as a legitimate objective to justify adopting trade  
restrictive measures.27 

Custom in global health law is less clearly prescribed and more difficult to find. 
For there to be a custom, there needs to be a practice and opinio juris (the convic-
tion among States that the rule is accepted as law).28 We see certain conduct in 
domestic healthcare law and practice that could qualify as international practice, 
including autonomy, self-determination, access to information and consent (‘in-

24 ILC, supra n. 24, para. 8.
25 ILC, supra n. 24, para. 15.
26 For an overview see Toebes, supra n. 1.
27 E.g., Art. 2.2 of the Agreement on Technical Barriers to Trade.
28 See International Law Commission, ‘Draft Conclusions on Identification of Customary Inter-

national Law’, with Commentaries, A/73/10 (2018).
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formed consent’), privacy and confidentiality.29 The fact that these practices are 
grounded in international and domestic law, underlines their potential status as 
norms of customary law in the emerging field of global health law.30 Other custom-
ary norms may potentially include the so-called ‘AAAQ’ as recognized in Gen-
eral Comment No. 14 by the CESCR on the right to health in Article 12 of the 
ICESCR and grounded in domestic practices. The AAAQ stipulates that health-
related services must be available, accessible, acceptable and of good quality.31 

General principles are traditionally principles of domestic law that are common 
to all legal systems.32 However, there is increasing recognition that Article 38(1) 
also includes general principles of international law, emerging from soft law and 
obtaining binding force through their recognition in binding texts, customary law, 
and international courts and tribunals.33 In previous work, Toebes has suggested 
that principles such as equity, solidarity and proportionality may emerge as gen-
eral principles in global health law.34 The recent COVID-19 outbreak has underlined 
the importance of precisely these three principles. 

Firstly, equity in access to healthcare turned out to be of key importance, with 
vulnerable groups including older persons, persons with a disability and persons 
with low socio-economic status being the most deprived during the outbreak. 
Alongside access to healthcare services, equity is a central issue in access to health-
care goods, including vaccines and personal protective equipment. Reliance on 
global supply chains, patent rules and the impact of import and export rules show 
how integrated global health law is with other regimes of international law. In terms 
of international trade law, this pandemic has provided evidence of the necessity of 
international trade for protecting global public health. Trade rules facilitate the 
cross-border movement of a wide range of health goods, services, data and people 

29 Grounded in patients’ rights, see Hartlev, supra n. 15. 
30 The Draft conclusions on identification of customary international law highlight that ‘[w]he-

ther a general practice that is accepted as law (accompanied by opinio juris) exists must be 
carefully investigated in each case, in the light of the relevant circumstances’. The identified 
norms have a foundation in international human rights law and are widely reflected in domestic 
legislation. While no authoritative ruling has confirmed their status as customary international 
law, there lies the potential that an assessment would result in their identification as customary 
international law; International Law Commission, supra n. 30, at p. 127. 

31 Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 14 on 
the Right to the Highest Attainable Standard of Health 2000, UN Doc. E/C12/2000/4.

32 Article 38 Statute of the International Court of Justice: principles ‘recognized by civilized na-
tions’. E.g., Hugh Thirlway, ‘The Sources of International Law’, in Malcolm D. Evans (ed.), 
International Law (2nd edition) Oxford, Oxford University Press 2006, at pp. 115, 128. Also 
Erik V. Koppe, ‘The Principle of Ambituity and the Prohibition against Excessive Collateral 
Damage to the Environment during Armed Conflict’, 82(1) Nordic Journal of International 
Law (2013) pp. 53-82, at pp. 53, 61. The term ‘civilized’ is considered to be outdated.

33 Koppe, supra n. 34, at pp. 61-62, referring also to Separate Opinion of Judge Cançado Trin-
dade, in the case concerning Pulp Mills on the River Uruguay (Argentina v. Uruguay), ICJ 
Reports 2010, paras. 28, 26, 29-47.

34 Toebes, supra n. 4, at p. 8.
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with key expertise.35 Without trade, no one country would have the capacity or 
resources to domestically ensure what is currently being traded globally.36 How-
ever, this pandemic has also shown that State practice and the trade rules must be 
reformed in order to ensure equitable access to trade related to public health. 

The crisis has also triggered a call on solidarity among individuals, population 
groups and nations. It has shown that protecting public health does not lie within 
State borders and requires global cooperation. In this sphere, international rules 
guiding State interactions are crucial. International coordination will place States 
in the best position to respond to the pandemic. Protectionist measures and actions 
focussed on self-interest will only slow down the response to the pandemic. Glob-
al initiatives such as COVAX aim to provide COVID-19 vaccines to low-income 
countries.37 COVAX is also committed to ensuring that vaccine distribution is 
guided by and respects human rights.38 International human rights law, among 
other fields, can ensure that global health responses respect the interests and needs 
of individuals. 

Thirdly, proportionality should play a key role in deciding whether interventions 
to protect public health are proportionate and do not exert excessive strain on 
employees, the economy, and school-going children. The impact of COVID-19 
measures on human rights has prompted human rights bodies to issue guidance on 
how to ensure that all public health measures respect human rights.39 Nonetheless, 
the extent to which States have effectively balanced competing interests has been 
subject to heavy criticism.40 Proportionality is a principle that extends across re-
gimes from human rights, to environmental law to international economic law. One 
example of the role of proportionality can be found under international investment 
law. During the pandemic, States have made use of international investment poli-
cies to create incentives for the production of COVID-19 related supplies. They 
have also set mandatory rules on the production of COVID-19 supplies and na-
tionalized certain foreign investments. Generally, these measures should respect 

35 Anna Stellinger, Ingrid Berglund and Henrik Isakso, ‘How Trade Can Fight the Pandemic and 
Contribute to Global Health’, in Richard E. Baldwin and Simon J. Evenett (eds.), COVID-19 
and Trade Policy: Why Turning Inward Won’t Work, London, CEPR Press 2020, at pp. 22-23

36 Stellinger et al., supra n. 37. 
37 The COVAX initiative is part of the Access to COVID-19 Tools (ACT) Accelerator. A wide 

range of actors are involved in its coordination and implementation, including the Coalition for 
Epidemic Preparedness Innovations (CEPI), Gavi, the Vaccine Alliance and the World Health 
Organization (WHO), United Nations Children’s Fund (UNICEF), the World Bank, civil so-
ciety, the private sector and others. More information is to be found at <https://www.gavi.org/
covax-facility#what>. Accessed on 29 April 2021. 

38 GAVI, ‘Protecting Human Rights in the COVAX Roll-out’, <https://www.gavi.org/covax-
facility/protecting-human-rights>. Accessed on 29 April 2021.

39 OHCHR, ‘COVID-19 Guidance’, <https://www.ohchr.org/EN/NewsEvents/Pages/COVID19
Guidance.aspx>. Accessed 4 June 2021.

40 António Guterres, ‘The World Faces a Pandemic of Human Rights Abuses in the Wake of 
Covid-19’, The Guardian, <https://www.theguardian.com/global-development/2021/feb/22/
world-faces-pandemic-human-rights-abuses-covid-19-antonio-guterres>. Accessed 4 June 
2021.
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the basic investment guarantees and cannot constitute arbitrary interferences with 
foreign investments. International investment rules under IIAs currently provide 
certain safeguards and protect the regulatory space available for States to protect 
health. However, States must adopt policies that may impact foreign investors in 
a manner that is proportionate and provide compensation if necessary. Therefore, 
this pandemic has only further highlighted that protecting public health is a mul-
tidimensional balancing task. The contribution by Pedro Villarreal on lessons 
learned from the COVID-19 pandemic and the contribution by Jennifer Sellin and 
Katrina Perehudoff on access to medicines provide examples of how this balancing 
task is still continuing to play out. 

Judicial decisions, as a subsidiary source of global health law, are found with-
in a wide range of court and tribunal decisions at both domestic and international 
levels.41 For example, the case law of the South African Constitutional Court has 
been an important source of interpretation for the meaning and scope of the right 
to health.42 Additionally, WHO standards, including the FCTC, have been applied 
and served as evidence on many occasions before domestic and international 
courts.43 At a regional level, the case law of the European Court of Human Rights 
(ECtHR) is of vital importance for its judgments in a wide range of health-related 
concerns, including euthanasia, abortion and in-vitro fertilization, but also when 
it comes to accessing healthcare services more generally.44 At the United Nations 
(UN) level, there are numerous important decisions and recommendations from 
human rights treaty monitoring bodies. At the same time, the decisions of the World 
Trade Organization (WTO) and from international investment arbitration should 
be taken into account. Jurisprudence under international trade and investment law 
illustrate that even in treaties whose mandate does not explicitly cover health, the 
protection of health is recognized and supported.45 We may conclude that there are 

41 For a comprehensive overview see Global Health and Human Rights Database, <https://www.
globalhealthrights.org/our-partners/#gsc.tab=0>. Accessed on 28 April 2021.

42 E.g., Constitutional Court of South Africa, Thiagraj Soobramoney v. Minister of Health (Kea-
zulu-Natal), case CCT 32/97, 27 November 1996 and Minister of Health et al. v. Treatment 
Action Campaign et al., Constitutional Court of South Africa, Case CCT 8/02, Judgement of 
July, 2002. 

43 For an overview see Tobacco Control Laws, <https://www.tobaccocontrollaws.org/>. Accessed 
on 28 April 2021. For a specific analysis of the application of the FCTC by the Dutch courts, 
see Gohar Karapetian and Brigit Toebes, ‘The Legal Enforceability of Articles 5(3) and 8(2) 
of the WHO Framework Convention on Tobacco Control: The Case of the Netherlands’, Brill 
Open Law (2018), <https://doi.org/10.1163/23527072-00101001>. Accessed 28 April 2021; 
WTO, Australia – Tobacco Plain Packaging – Panel Report (adopted 28 June 2018, as modi-
fied by Appellate Body Report WT/DS435/AB/R and WT/DS441/AB/R) WT/DS435/R, WT/
DS441/R, WT/DS458/R, WT/DS467/R; and WTO, Australia – Tobacco Plain Packaging – 
Appellate Body Report (adopted 29 June 2020) WT/DS435/AB/R and WT/DS441/AB/R.

44 For a comprehensive overview see Aart C. Hendriks, ‘The Council of Europe and Health and 
Human Rights’, in Brigit Toebes, Mette Hartlev, Aart Hendriks and Janne Rothmar Herrmann, 
Health and Human Rights in Europe, Cambridge, Antwerp and Portland, Intersentia, 2012, at 
p. 21 (new edition forthcoming in 2022).

45 E.g., WTO, Australia – Tobacco Plain Packaging – Panel Report, supra n. 45 and International 
Centre for the Settlement of Investment Disputes Philip Morris Brands Sàrl, Philip Morris 
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many relevant judicial decisions, but they are scattered over a wide range of bod-
ies and therefore, the overall impact is difficult to assess. 

Lastly, in terms of legal doctrine, there is an increasing amount of valuable 
scholarship in the field adding to the understanding of global health law as a dis-
cipline under international law. While some authors write explicitly about global 
health law, others write about specific dimensions of the field, including human 
rights law, international trade law, and intellectual property law.46 While there is 
added value in approaching global health law from one distinct area of interna-
tional law, all relevant fields must strive to interact and strike an effective balance 
between any competing interests. This requires viewing the set of international 
rules relevant to global health law as part of an integrated system.47 Responses to 
global health challenges should be interpreted in light of all relevant rules of in-
ternational law.48 Academic scholarship in the field of global health law that as-
sesses these complex interactions and provides suggestions for synergies are 
valuable interpretive tools. Moreover, this scholarship can also be seen as a source 
of law under article 38 (1) of the ICJ statute. 

6. WHO STANDARDS AS THE CORE OF GLOBAL HEALTH LAW

As outlined above, Chapter V of the WHO Constitution grants the World Health 
Assembly (WHA) considerable standard-setting powers. These powers enable the 
WHA to adopt treaties, regulations, and recommendations. It has also become clear 
that thus far, the WHA has sparingly made use of these competences: since its 
inception more than 70 years ago, it has adopted only one treaty, two regulations, 
and a range of non-binding recommendations. Compared to, for example, the 
extensive set of instruments adopted by the International Labour Organization 
(ILO), this outcome is very disappointing.49

Of course, the question arises: why this reticence?50 According to Burci, it should 
be taken into account that health was considered an ‘eminently domestic issue 
until late into the twentieth century’.51 He explains that ‘the only transnational 
aspect of health calling for international regulation was the prevention and control 
of epidemics (…)’. A vision on how a human rights approach to health should be 

Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay (2016) ICSID Case 
No. ARB/10/7; Permanent Court of Arbitration Philip Morris Asia Limited v. The Common-
wealth of Australia (2015) PCA Case No. 2012-12.

46 See Toebes, supra n. 11; Parmett, supra n. 11; Burci and Toebes, supra n. 1, see chapters by 
Tobin, Murphy, McGrady, Abbott, Giorgetti, Mbengue and Waltman and Bellal.

47 Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates to 
Other Rules of International Law, Cambridge, Cambridge University, Press 2003, at pp. 31, 37.

48 Art. 31(3)(c) of the VLCT.
49 See Toebes, supra n. 4, at pp. 10-11.
50 E.g., David Fidler, ‘The Future of the World Health Organization, What Role for International 

Law?’, 31(5) Vanderbilt Journal of Transnational Law (1998) pp. 1079-1126.
51 Burci, supra n. 20, at p. 492. 
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framed emerged only in the 1980s as a consequence of the human immunodefi-
ciency virus/acquired immunodeficiency syndrome (HIV/AIDS) crisis.52 More 
attention to the normative foundations of the international standards protecting 
health will be paid below.

Based on Article 19 of the WHO Constitution, the WHA can adopt conventions 
or agreements (treaties) with respect to matters within the competence of the WHO. 
In 2003, the first treaty was adopted on the basis of this competence, the FCTC. 
The FCTC contains provisions covering broad policy recommendations concern-
ing reducing the supply and demand of tobacco. As of May 2021, the treaty has 
been ratified by 182 States and it has led many governments to alter their tobacco 
laws and policies.53 The FCTC is supported by a set of non-binding Guidelines for 
Implementation adopted by the Conference of the Parties. These guidelines elabo-
rate on the types of policies that States can adopt in pursuit of complying with 
obligations under the FCTC. The adoption of this treaty can be seen as a break-
through in terms of creating international standards protecting health.54 States have 
made reference to both the FCTC and its Guidelines to support the adoption of 
tobacco control measures in international litigation. This serves to indicate that the 
Guidelines have significant added value and international recognition despite their 
non-binding nature. The FCTC can also be a source of inspiration for new treaties 
or other instruments regulating other NCD behavioural risk factors, including 
unhealthy diets and excessive use of alcohol.

Subsequently, Article 21 of the WHO Constitution grants the WHA the author-
ity to adopt regulations concerning five designated health-related matters, includ-
ing sanitary and quarantine requirements for preventing the spread of disease and 
nomenclatures with respect to diseases, causes of death and public health prac-
tices. This regulatory option presents the WHA with a unique opportunity to produce 
binding obligations for all member states that do not expressly ‘opt out’ or make 
reservations within a limited time frame. To date, the WHA has adopted two sets 
of regulations: the 1967 Nomenclature Regulations and the authoritative 2005 IHR. 
Of course, the IHR have been put to the test in the recent COVID-19 outbreak.55

52 Burci, supra n. 20, at p. 492 and Daniel Tarantola and Sofia Gruskin, ‘The Recognition and 
Evolution of the HIV and Human Rights Interface: 1981-2017’, in Gian Luca Burci and Brigit 
Toebes (eds.), Research Handbook on Global Health Law, Cheltenham (UK) and Northampton 
(US), Edward Elgar 2018, at pp. 303-339.

53 E.g., Janet Chung-Hall, Lorraine Craig, Shannon Gravely et al., ‘Impact of the WHO FCTC 
over the First Decade: A Global Evidence Review Prepared for the Impact Assessment Expert 
Group’, 28:s Tobacco Control (2019), at pp. s119-s128.

54 See Suzanne Zhou and Jonathan Liberman, ‘The Global Tobacco Epidemic and the WHO 
Framework Convention on Tobacco Control – The Contributions of the WHO’s First Conven-
tion to Global Health and Governance’, in Gian Luca Burci and Brigit Toebes (eds.), Research 
Handbook on Global Health Law, Cheltenham (UK) and Northampton (US), Edward Elgar 
2018, at sections 1 and 7.

55 E.g., Gian Luca Burci, ‘The Outbreak of Covid-19 Coronavirus: Are the International Health 
Regulations Fit for Purpose?’, EJIL Talk 20 February 2020, <https://www.ejiltalk.org/the-
outbreak-of-covid-19-coronavirus-are-the-international-health-regulations-fit-for-purpose/>. 
Accessed on 28 April 2021. 
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Finally, based on Article 23, the WHO Constitution provides for the possibility 
to adopt non-binding recommendations with respect to any matter within the com-
petence of the WHO. These instruments can play an important role in filling nor-
mative gaps.56 A crucial example is the 1981 International Code of Marketing of 
Breast-Milk Substitutes (the Code), adopted in response to a rise in child mortal-
ity due to the promotion of breastmilk substitutes (BMS). There is some evidence 
suggesting that the Code has had a moderate impact within implementing States.57 
As of 2020, 70 per cent of WHO members have adopted legal measures to imple-
ment the Code.58 However, the level of alignment of these measures with the Code 
varies and the WHO has identified the need for faster implementation.59 Similar 
to the FCTC, the Code provides a broad overview on the types of measures States 
should adopt and how to mitigate the harmful impact of BMS marketing on breast-
feeding. The Code is supported by subsequent WHA resolutions, which are also 
non-binding. Nonetheless, human rights bodies, including the Committee on the 
Rights of the Child (CRC) have affirmed that States are required to implement both 
the Code and the FCTC as part of their obligations under the right to health.60 

Relatedly, several recommendations have been adopted in response to the glob-
al rise in NCDs. Important strategies include the 2004 WHO Global Strategy on 
Diet and Physical Activity and the 2010 WHO Global Strategy to Reduce the 
Harmful Use of Alcohol. These recommendations provide States with evidence-
based guidance on how to prevent and control NCDs. Despite the fact that these 
recommendations are non-binding, their implementation is supported by obligations 
under the right to health.61 An additional instrument worth mentioning is the 2011 
Pandemic Influenza Preparedness Framework (PIP-Framework), aimed at helping 
member states, laboratories, industry and civil society to work together to better 
prepare the world for an influenza pandemic.62 

7. HUMAN RIGHTS IN GLOBAL HEALTH LAW

Human rights standards are an important fundament of global health law. Human 
rights standards defend individual interests such as the dignity, well-being and 

56 Joost Pauwelyn, Ramses A. Wessel and Jan Wouters, ‘The Stagnation of International Law’, 
Working paper; No. 97 Leuven Centre for Global Governance Studies (2012). 

57 Sami Shubber, The WHO International Code of Marketing of Breastmilk Substitutes: History 
and Analysis, (2nd edition) Pinter & Martin 2011.

58 WHO, ‘Marketing of Breast-Milk Substitutes: National Implementation of the International 
Code Status Report 2020’, <https://www.who.int/publications/i/item/9789240006010>. Ac-
cessed on 30 April 2021.

59 WHO, supra n. 60. 
60 UN Committee on the Rights of the Child, General Comment No. 15 on the right of the child 

to the enjoyment of the highest attainable standard of health (Art. 24) UN Doc. CRC/C/GC/15,  
17 April 2013, para. 44.

61 CESCR, supra n. 33, para. 1.
62 World Health Organization, ‘Pandemic Influenza Preparedness Framework (PIP)’, <http://

www.who.int/influenza/pip/en/>. Accessed on 28 April 2021.
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health of the individual against other powerful demands, including international 
trade and commerce, patent protection, production of goods, the aggressive market-
ing of unhealthy products, environmental degradation for the sake of profit, and 
even the devastating effects of warfare.

From a global health perspective, the key standard in human rights law is the 
‘right to the highest attainable standard of health’ (right to health), as set forth in 
a range of international and regional human rights instruments.63 This standard is 
to be seen in an interaction with a range of other economic, social and cultural and 
civil and political rights, including the rights to life, information, privacy and fam-
ily life, and the right to an adequate standard of living.

The WHO was the first organization after the Second World War to adopt the 
right to health. The preamble to its Constitution (1946) recognizes that: ‘[t]he 
enjoyment of the highest attainable standard of health is one of the fundamental 
rights of every human being without distinction of race, religion, political belief, 
economic or social condition’.64 This authoritative first definition of the right to 
health was a clear source of inspiration for Article 12 of the ICESCR, which was 
adopted in 1966 and also contains the term ‘highest attainable standard of health’. 
The WHO played an active role in the drafting process of Article 12 of the ICESCR, 
and even came up with a draft provision that formed a basis for the text that was 
ultimately adopted.65

Yet, despite these enthusiastic beginnings, the WHO has not shown leadership 
in human rights over the years that followed. Meier and others have explained how 
the WHO went from influencing human rights (1948-1953), to neglecting human 
rights (1953-1957), to then rediscovering human rights (1973-1979), and dropping 
it again, while embracing human rights again in the late 1980s with the HIV/AIDS 
pandemic, with an emphasis on their operationalisation.66 The establishment in 
2012 of a Gender, Equity and Human Rights team has also been an important step.67 
But overall, the WHO has not left a significant mark on the normative development 
of the right to health since the adoption of its forward-looking Constitution. In the 
absence of a strong role from the WHO for human rights, human rights institutions, 

63 E.g., Art. 12 of the ICESCR, Art. 24 of the CRC, Art. 11.1(f) and 12 of the CEDAW, Art. 11 of 
the European Social Charter, Art. 16 of the African Charter on Human and Peoples’ Rights and 
Art. 10 of the Additional Protocol to the American Convention on Human Rights in the Area of 
Economic, Social and Cultural Rights.

64 For an analysis of the drafting process of the WHO’s Constitution, see Ben Mason Meier, ‘The 
Highest Attainable Standard: The World Health Organization, Global Health Governance, and 
the Contentious Politics of Human Rights’ (diss.), Columbia University, 2009, <http://bmeier.
web.unc.edu/files/2018/12/Meier-Dissertation-Final.pdf>. Accessed on 28 April 2021. 

65 See also Brigit C.A. Toebes, The Right to Health as a Human Right in International Law 
(diss.), Antwerp, Groningen, Oxford, Intersentia – Hart 1999, at pp. 40-52.

66 See Mason Meier, supra n. 66.
67 For an example of this interaction see World Health Organization, ‘25 Questions & Answers on 

Health and Human Rights’, WHO Health and Human Rights Publication Series, Issue No. 1, 
July 2002, <http://apps.who.int/iris/bitstream/handle/10665/42526/9241545690.pdf;jsessionid
=1D187874D5DBD42E9831F929C52F18B9?sequence=1>. Accessed on 28 April 2021. 
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including the CESCR and the UN Special Rapporteur on the Right to Health have 
interpreted the right to health in an expansive way.68 

Over the course of the past 70 years, an impressive body of international and 
regional human rights law has emerged. This set of standards encompasses many 
rights that have explicit or implicit relevance for the protection of health gener-
ally, as well as for the specific protection of individuals in healthcare settings. In 
addition to the right to health, a broad catalogue of rights is important in the context 
of health, including economic and social rights to housing, education and food, as 
well as civil and political rights to life, privacy and information. Over the past 
decades, there has been an increasing recognition of ‘health and human rights’ as 
a distinct branch of human rights law.69 The HIV/AIDS pandemic and reproductive 
and sexual health concerns have been an important impetus for the emergence of 
this field.70

In relation to these health-related human rights standards, we find a rich body 
of health-related case law, both at the UN and the regional levels. To illustrate this, 
it is worth making reference to the body of case law that has developed around the 
issue of abortion as an important health and human rights concern. Here, interna-
tional and domestic judicial bodies have had to manoeuvre a complex minefield, 
yet they succeeded in coming up with workable outcomes. Whilst avoiding outright 
condemnations of strict domestic abortion laws and policies, human rights monitor-
ing bodies have condemned domestic practices that are detrimental to the physical 
and mental health of the woman. 

For example, in KL v. Peru, the Human Rights Committee (HRC, the treaty-
monitoring body of the International Covenant on Civil and Political Rights (IC-
CPR)) ruled that the refusal of the medical authorities to carry out a therapeutic 
abortion constituted a violation of various rights in the ICCPR.71 The ECtHR has 
taken the approach that if the national legislation provides women with the right 
to have an abortion, they should also be able to exercise this right.72 The 2003 
Maputo Protocol to the African Charter codifies similar approaches by urging State 
Parties to authorize medical abortions ‘in cases of sexual assault, rape, incest, and 
where the continued pregnancy endangers the mental and physical health of the 
mother or the life of the mother of the foetus’. COVID-19 has also put accessing 
abortion services and pills to the test due to public health restrictions.73

68 See Mason Meier, supra n. 66.
69 John Harrington and Maria Stuttaford, Global Health and Human Rights – Legal and Philo-

sophical Perspectives, Routledge 2010; Michael Grodin et al., Health and Human Rights in a 
Changing World, Routledge 2013; Thérèse Murphy, Health and Human Rights, Hart Publish-
ing 2013; and Toebes supra n. 4.

70 E.g., Gruskin and Tarantola supra n. 54. 
71 Art. 6 (life), 7 (torture), 17 (privacy) and 24 (child protection) of the ICCPR; HRC, KL v. Peru, 

Communication No. 1153/2003, UN Doc. CCPR/C/85/D/1153/2003, 22 November 2005. 
72 ECtHR, 20 March 2007, Tysiąc v. Poland, No. 5410/03, para. 124. 
73 See e.g., Janice Hopkins Tanne, ‘Covid-19: Women’s Health Campaigners Sue FDA over 

Access to Medical Abortion Pills’, the BMJ (2020), <https://doi.org/10.1136/bmj.m2187>. 
Accessed on 29 April 2021. 
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The outbreak of COVID-19 has emphasized the importance of human rights in 
global and domestic health settings. In essence, this crisis has been very much 
about balancing the protection of public health against civil and political human 
rights such as privacy, physical integrity and freedom of movement. There has been 
much debate as to whether the restrictions on these civil and political rights had 
an adequate basis in the law, and whether they were proportionate and subsidiary: 
does the public health interest require infringement and is there no lighter measure 
available?74 Medical scientific evidence about the nature and infectiousness of the 
disease plays a major role here, but also economic and social insights may have to 
be taken into the mix. Yet, countries also have the discretion to temporarily put 
aside these rights in the event of a general emergency. A number of countries have 
made use of the possibility to temporarily ‘derogate’ from human rights, implying 
that the rights to privacy, physical integrity, freedom of movement, speech and 
assembly can be set aside completely (with some other rights, including the pro-
hibition of torture, being non-derogable).75 UN experts have warned that declaring 
a state of emergency should not be used to circumvent human rights.76

The examples of abortion and COVID-19 illustrate the importance of human 
rights in the global health law field. Similar to WHO standards, human rights 
standards go to the very heart of this field. There are many opportunities for sys-
temic interpretation between WHO law and human rights law, as provided by 
Article 31(3)(c) of the VCLT. For example, the right to health as a standard of hu-
man rights law can be given more substance in the light of the standards provided 
for under the IHR.77 Basing the implementation of public health measures on both 
human rights and WHO guidance will contribute to the adoption of effective reg-
ulatory approaches that take into account both scientific evidence and human rights 
norms.

74 E.g., Antoine Buyse and Roel de Lange, ‘The Netherlands: Of Rollercoasters and Elephants’, 
Verfassungsblog, <https://verfassungsblog.de/author/antoine-buyse/>. Accessed on 28 April 
2021. For an overview of many responses, see Harvard Law Petrie Flom Center, Alicia 
Yamin (ed.), ‘Global Responses to Covid-19: Rights, Democracy and the Law’, <https://blog. 
petrieflom.law.harvard.edu/symposia/global-responses-covid19-rights-democracy-law/>.  
Accessed on 28 April 2021. 

75 Martin Scheinin, ‘COVID-19 Symposium: To Derogate or Not to Derogate?’, OpinioJuris, 
<https://opiniojuris.org/2020/04/06/covid-19-symposium-to-derogate-or-not-to-derogate/>. 
Accessed on 28 April 2021. 

76 Un Office of the High Commissioner, ‘Covid-19: States should not abuse emergency measures 
to suppress human rights – UN experts’, 16 March 2020, <https://www.ohchr.org/EN/News 
Events/Pages/DisplayNews.aspx?NewsID=25722&LangID=E>. Accessed on 28 April 2021. 

77 Brigit Toebes, ‘States’ Resilience to Future Health Emergencies: Connecting the Dots be-
tween Core Obligations and Core Capacities’, 9(2) ESIL Reflection, <https://esil-sedi.eu/esil-
reflection-states-resilience-to-future-health-emergencies-connecting-the-dots-between-core-
obligations-and-core-capacities/>. Accessed on 28 April 2021. 
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8. REGIME INTERACTION: SYNERGIES AND TENSIONS WITH 
OTHER BRANCHES OF INTERNATIONAL LAW

The above has pictured WHO standards and health and human rights law as the 
key components of global health law. Several other branches of international law 
are relevant to the protection of health-related concerns, in particular the interna-
tional drug control treaties, international environmental law, international human-
itarian law, as well as international economic law including international trade law, 
intellectual property rights, and international investment law. We see a fragmented 
field, and a complex interaction between all these regimes, reflecting both synergies 
and perceived or actual tensions. 

This brings us back to the debate about ‘regime interaction’, which was briefly 
touched upon above. Much of the discussion concerning regime interaction is about 
identifying how the right to health as a human rights standard interacts with the 
efforts to protect health in other regimes (e.g., international humanitarian law and 
international trade law). As suggested above, regime interaction may be grounded 
in Article 31(3)(c) of the VCLT, which provides that the interplay of international 
law must be interpreted in light of ‘any relevant rules of international law appli-
cable in the relations between the parties’. This is referred to as a ‘principle of 
systemic integration’, fostering an approach which places emphasis on the unity 
of international law, with treaties being interpreted contextually by taking into 
account their broader normative environment.78

In some instances, there will be clear synergies between the core standards 
under global health law, i.e., health protection under the WHO standards and hu-
man rights law. COVID-19 has exemplified the interaction between the right to 
health and the IHR. It seems that there are considerable parallels between States’ 
obligations to have core capacities under the IHR, and their ‘minimum core obliga-
tions’ under the human right to health. The State obligation to build core capacities 
under the IHR is aimed at preparing States to adequately respond to a public health 
emergency. The IHR’s core capacities are identified under Articles 5, 13, Annex I, 
and in a considerable amount of subsequent technical documentation. Article 13 
requires State parties to develop, within five years, ‘the capacity to respond prompt-
ly and effectively to public health risks and public health emergencies of interna-
tional concern’. Likewise, the human rights framework stipulates that State parties 
have ‘a core obligation to ensure the satisfaction of, at the very least, minimum 
essential levels of each of the rights enunciated in the Covenant, including essen-
tial primary health care’.79 CESCR General Comment No. 14 on the right to health 
identifies a set of core obligations, four of which are particularly relevant to the 
COVID-19 crisis, including the obligation to ‘adopt and implement a national 

78 International Law Commission, supra n. 24, at section 4 (Harmonization – systemic integra-
tion).

79 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 3 
on the Nature of States parties’ obligations, UN Doc. E/1991/23, 14 December 1990, para. 10.
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public health strategy and plan of action (…)’.80 While this definition of the core 
of the right to health remains unfixed, the comprehensive IHR framework provides 
more detail to the open-ended wording under the right to health framework when 
it comes to designing responses to public health crises.81

Furthermore, we see parallels between WHO standards and human rights stan-
dards on the one hand, and international environmental law and international hu-
manitarian law on the other. The latter offers straightforward standards aimed at 
the protection of environmental and battlefield health. According to Mbengue and 
Waltman, the protection of human health is at the core of international environ-
mental law, with several principles and a wide range of environmental treaties 
recognizing the importance of the protection of human health.82 Similarly, inter-
national humanitarian law is an area of vital concern for the protection of health. 
As Bellal explains, the effects of armed conflict go far beyond causing direct 
combat-related deaths, and also include long-term physical and mental disabilities, 
and a breakdown of health systems and overall health infrastructure. The protection 
of health has been at the core of international humanitarian law (IHL) since its 
inception, with standards offering protection for the wounded and sick, hospitals, 
medical units and personnel. Looking at these parallels through the lens of the 
discourse of ‘regime interaction’, we could for example, see how the standards 
under IHL colour in the right to health in its application during armed conflict.83

The interaction with other fields of international law is more complex and sub-
ject to tension which may be perceived or actual. To start with, the international 
drug-control treaties may be a potential barrier when it comes to accessing essen-
tial medicines, in particular pain relief. As Gispen explains, the international drug-
control system operates a delicate equilibrium, where States have to maximize the 
availability of controlled substances for medical and scientific purposes, whilst 
minimizing harm caused by non-medical drug use.84 Human rights law brings in 
a new dimension, where it favours a more ‘access-led’ approach to controlled es-
sential medicines, where access is not disproportionately compromised by efforts 
to curb drug use.85 Hence we see a potential tension between the international drug 
control treaties and the right to health framework.

Subsequently, the question arises how the regime of international trade law 
within global health law can be interpreted to be complementary. McGrady sug-
gests that within international trade law, there is a fairly predictable balance between 

80 CESCR, supra n. 33, para. 43. 
81 Toebes, supra n. 67.
82 Makane Moïse Mbengue and Susanna Waltman, ‘Health and International Environmental 

Law’, in Gian Luca Burci and Brigit Toebes (eds.), Research Handbook on Global Health Law, 
Cheltenham (UK) and Northampton (US), Edward Elgar 2018, at pp. 197-238.

83 E.g., Brigit Toebes, ‘Health and Humanitarian Assistance: Towards an Integrated Norm under 
International Law’, 18 Tilburg Law Review (2013) pp. 133-151.

84 Marie Elske Gispen, Human Rights and Drug Control, Access to Controlled Essential Medi-
cines in Resource-Constrained Countries, Cambridge, Intersentia 2017, pp. 292.

85 Gispen, supra n. 86, p. 302.
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rights and obligations, generally protecting bona fide health measures.86 As such, 
if measures are genuinely adopted to protect public health, they will in principle 
not be in tension with international trade law.87 Interestingly, in WTO disputes 
where a violation was found concerning domestic measures addressing the protec-
tion of the environment or health, this finding led States to revise their measures 
and adopt farther reaching health or environmental measures.88 After a violation 
was found, in order to make the measures trade compliant, States had to ensure 
that protecting public health or the environment was the true objective of their 
measure. Violations were generally found due to the discriminatory nature of the 
measures adopted and the protection afforded to domestic or regional States or 
industries, to the detriment of other WTO members. In reforming their measures, 
the discriminatory component was removed and thus resulted in a farther-reaching 
measure with the protection of health or the environment being the genuine objec-
tive. 

There are also examples of non-discriminatory far reaching public health mea-
sures that were found to be compliant with trade obligations without requiring 
reform. One example concerns a dispute launched in 2012–2013 before the WTO 
by Honduras, the Dominican Republic, Cuba, and Indonesia, against the introduc-
tion of Australia’s Tobacco Plain Packaging Act (TPP Act). Australia’s TPP Act 
identifies that one of its objectives is ‘to give effect to certain obligations that 
Australia has as a party to the Convention on Tobacco Control’.89 In this dispute 
the FCTC and its guidelines for implementation were appraised as evidentiary 
weight and not in light of their normative status. Nonetheless, we can still see a 
form of regime interaction between the standards under international trade law and 
the spirit of the FCTC. In the dispute the Panel accepted that the reference to the 
FCTC was informative in confirming that the TPP Act was a tobacco control mea-
sure adopted by Australia in order to protect public health.90 While the WTO 
dispute settlement body’s mandate does not cover making an identification of 
whether or not a domestic regulation is in compliance with other areas of interna-
tional law, they have used sources of international law for interpretive value. This 
is evidenced by the role that the FCTC and its guidelines have played. There is 
thus room for further integration of outside norms in the WTO as a potential area 
to promote positive regime interaction. 

86 Benn McGrady, ‘Health and International Trade Law’, in Gian Luca Burci and Brigit Toebes 
(eds.), Research Handbook on Global Health Law, Cheltenham (UK) and Northampton (US), 
Edward Elgar 2018, at section 6.

87 Amandine Garde, Joshua Curtis and Olivier De Schutter, ‘Ending Childhood Obesity: Intro-
ducing the Issues and the Legal Challenge’, in Amandine Garde, Joshua Curtis and Olivier De 
Schutter (eds.), Ending Childhood Obesity: A Challenge at the Crossroads of International 
Economic and Human Rights Law, Cheltenham (UK) and Northampton (US), Edward Elgar 
2020, at pp. 21-22.

88 Emily Lydgate, ‘Is It Rational and Consistent? The WTO’s Surprising Role in Shaping Domes-
tic Public Policy’, 20(3) Journal of International Economic Law, (2017) pp. 561–582.

89 WTO, Australia – Tobacco Plain Packaging – Panel Report, supra n. 45, para. 2.15.
90 WTO, Australia – Tobacco Plain Packaging – Panel Report, supra n. 45, para. 7.243.
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Despite this decision being appealed, in 2020 the Appellate Body upheld the 
Panel’s decision that the measures contained in Australia’s TPP Act and associated 
regulations are not inconsistent with relevant provisions of the Agreement on Tech-
nical Barriers to Trade (TBT) and the TRIPS Agreement.91 This dispute illustrated 
that States can adopt far reaching public health measures that have an impact on 
the free flow of goods and remain in compliance with obligations under WTO law. 
However, it must be noted that industries whose products contribute to the increased 
incidence of NCDs (e.g., the tobacco and unhealthy food industries), have repeat-
edly relied on restrictive and misleading interpretations of international trade rules 
to discourage increased public health regulations. Future efforts must be made to 
increase capacity and the understanding of the interaction of trade rules with pub-
lic health and human rights in order to effectively counter industry claims. 

In order to bring about effective international and domestic action to address 
global health challenges, regime interaction should be interpreted in a manner 
conductive to positive interaction. Article 31(3)(c) of the VCLT provides support 
for viewing global health law through the lens of all relevant regimes. In particular, 
WTO dispute settlement has repeatedly relied on Article 31 of the VCLT in the 
interpretation of obligations falling under WTO law.92 While trade rules have been 
interpreted in light of a range of relevant agreements, there lies room for further 
integration of relevant norms such as human rights when balancing competing 
interests. Pauwelyn has indicated that there are a range of ways in which the WTO 
dispute settlement body may take human rights into account depending on circum-
stances specific to the dispute.93 In refining global health law and its interactions 
among various different regimes, the VCLT will be a valuable tool in balancing 
competing objectives. 

9. OPPORTUNITIES FOR NEW STANDARDS IN GLOBAL HEALTH 
LAW

The above has shown how global health law consists of a patchwork of interna-
tional standards, with WHO law and human rights standards at its core. It was also 
established that over the course of its existence, the WHO has made very limited 
use of its extensive standard-setting capacities. With the dramatic effects of CO-
VID-19 fresh in our minds, there may be a new momentum for adopting new 
binding standards in the health field, addressing various health-related concerns. 
Burci gives a neat overview of existing proposals addressing three major chal-
lenges to global health: CDs and NCDs, and health governance issues.94 Without 

91 WTO, Australia – Tobacco Plain Packaging – Appellate Body Report, supra n. 45. 
92 WTO, Australia – Tobacco Plain Packaging – Panel Report, supra n. 45, para. 6. 
93 Joost Pauwelyn, ‘Human Rights in WTO Dispute Settlement’, in Thomas Cottier, Joost Pauwe-

lyn and Elisabeth Bürgi (eds.), Human Rights and International Trade, Oxford, Oxford Univer-
sity Press 2005.

94 Burci, supra n. 20, at pp. 497-508.
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discussing these initiatives in detail, some attention is paid in this section to initia-
tives in the field of NCDs. 

It is widely recognised that the majority of deaths presently occurring globally 
are the result of NCDs – in particular cardiovascular diseases, most cancers, chron-
ic respiratory diseases and diabetes. In relation to this, it is also broadly acknowl-
edged that NCDs are fuelled by the persistent increase in NCD-related risk factors, 
not only smoking, but also excess alcohol use, unhealthy eating and physical in-
activity. Yet, the only NCD risk factor that is currently regulated through a treaty 
is tobacco, through the FCTC. While this outcome is disappointing, there is also 
hope. As Nikogosian and Kickbusch explain, the FCTC and its Protocol ‘unlocked’ 
the treaty-making power of WHO contained in its Constitution, and they mention 
various successes of the FCTC as the first legally binding WHO instrument, dedi-
cated to NCDs.95 There is, thus, clearly a window of opportunity to consider and 
pursue the adoption of new standard-setting instruments in the field of health, in-
cluding in the field of NCD risk factor regulation.96 This debate has a legal dimen-
sion, but there is also an important political side to it.

Legally speaking, important questions arise with regard to the substance of a 
potential treaty for unhealthy diets as well as alcohol. Clearly, tobacco as a product 
is different from diet and alcohol, and each product should be perceived and regu-
lated in its own way. Yet there are also parallels. For example, for treaties on diet 
and alcohol, inspiration may be sought from Article 5.3 of the FCTC, which stip-
ulates that States must protect public health policies from commercial and other 
interests. A similar provision, restricting the often-close ties between government 
and the food and beverages industry, would feature well in a food or alcohol 
treaty. Such treaties may also be informed by domestic best practices. For example, 
there is clear evidence from the domestic level that taxes on sugar-sweetened 
beverages result in proportional reductions in consumption, especially if aimed at 
raising the retail price by 20 per cent or more.97 This evidence could inspire provi-
sions on taxes in a possible treaty regulating unhealthy diets. While domestic good 
practice examples cannot simply be transplanted to the international level, they 
can provide useful examples and elements for new international health instruments. 
In particular, the further experimentation with and implementation of the ‘menu 

95 Haik Nikogosian and Ilona Kickbusch, ‘The Legal Strength of International Health Instruments 
– What It Brings to Global Health Governance?’, 5(12) International Journal of Health Policy 
and Management (2016) pp. 683-685.

96 Gian Luca Burci, ‘A Global Legal Instrument for Alcohol Control: Options, Prospects and 
Challenges’, European Journal of Risk Regulation (2020); and Kent Buse, David Patterson, 
Roger Magnusson and Brigit Toebes, ‘Urgent Call for Human Rights Guidance on Diets and 
Food Systems’, BMJ Opinion (2019).

97 E.g., World Health Organization, ‘Fiscal Policies for Diet and Prevention of Noncommunica-
ble Diseases, Technical Meeting Report’, Geneva, May 5-6, 2015, p. 24 <https://www.who.
int/dietphysicalactivity/publications/fiscal-policies-diet-prevention/en/>. Accessed on 28 April 
2021. See also e.g., Paula J. Moynihan and Cathy Miller, ‘Beyond the Chair: Public Health and 
Governmental Measures to Tackle Sugar’, 99(8) J Dent Res (2020) pp. 871-876. 
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of policy options’ currently listed in the WHO NCD 2013-2020 Action Plan can 
yield further building blocks.98 

Apart from the WHO, other regimes of international law can have meaningful 
impacts on global health. This can be achieved through increasing the role that 
health and human rights standards play in the interpretation of treaty obligations 
under regimes such as international trade and investment law. It can also be achieved 
through the reform of existing agreements in order to ensure and protect the regu-
latory space for States in the field of public health and related fields. It can be 
observed that there is a general trend and acceptance of rebalancing in terms of 
safeguarding regulatory freedom and redefining investment protection and trade 
facilitation.99 Reforms would contribute to ensuring that States are able to adopt 
regulatory measures in the wide range of fields that have an impact on health, in-
cluding environment and sustainability, infrastructure and the supply of essential 
services. While current treaty obligations provide substantial regulatory space, 
reforms would reaffirm the regulatory autonomy of States. This reaffirmation would 
limit the ability of industries to rely on obligations under international trade and 
investment law to challenge genuine public health measures. It would further cre-
ate confidence in States that have been deterred from increasing regulation due to 
uncertainty about the limitations imposed by treaty obligations. 

Yet whether such instruments will be adopted ultimately depends on numerous 
factors, including political will and legal capacity. These factors are essential to 
the adoption of future public health instruments and domestic policies. While 
smaller in scale, the adoption of a single domestic public health measure can pro-
vide an illustrative example of the necessity of these two factors for the adoption 
of an international instrument. One pertinent example can be found when assessing 
the factors that led to the adoption of Chile’s 2015 nutrition labelling legislation. 
This measure includes mandatory warning labels on foods that are high in sugar, 
fats, salt and calories in order to address the growing rates of obesity in the coun-
try.100 Chile had high level political support that strongly pushed for the adoption 
of this measure and had coordinated legal expertise to defend this measure against 
challenges from industry.101 Chile was able to effectively defend their measure 
against restrictive interpretations of international trade law advanced by industry. 

98 For this discussion see also Marlies Hesselman and Brigit Toebes, ‘Adopting New International 
Health Instruments – What Can We Learn from the FCTC? Comment on “The Legal Strength 
of International Health Instruments – What It Brings to Global Health Governance?”’, 7(3) 
International Journal of Health Policy and Management (2018) pp. 264-267. 

99 In terms of international investment law see e.g., United Nations Conference on Trade and 
Development (UNCTAD), ‘Investment Policy Responses to the COVID-19 Pandemic’, Spe-
cial Issue No. 4, Investment Policy Monitor (2020), <https://investmentpolicy.unctad.org/
publications/1225/investment-policy-monitor-special-issue---investment-policy-responses-to-
the-covid-19-pandemic. In terms of international trade law see e.g., Stellinger et al., supra 
n. 37. 

100 Tim Dorlach and Paul Mertenskötter, ‘Interpreters of International Economic Law: Corpora-
tions and Bureaucrats in Contest over Chile’s Nutrition Label’, 54 Law and Society Review 
(2020) p. 571.

101 Dorlach and Mertenskötter, supra n. 102, at pp. 583-586.
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Without these two factors, the measure would have failed, as did similar attempts 
to adopt a comparable nutrition label in Indonesia.102 Being able to understand the 
complex legal framework of relevant obligations enabled Chilean legislators to 
prevail in challenges raised by industry. On the international level, industry chal-
lenges are inevitable when it comes to the adoption of a treaty that covers, for 
example, the sale of unhealthy food or alcohol. Thus, securing the political will 
and building sufficient legal capacity will be key to the adoption of subsequent 
WHO instruments or reform of existing instruments. 

A further way of understanding the dynamics and conditions of new norm 
creation is offered by so-called norm lifecycle models, developed in international 
relations theory. According to the norm-life cycle model adopted by Finnemore 
and Sikkink, the creation of new (treaty) norms tends to follow fairly straightfor-
ward paths or ‘life-cycles’, and may require certain actors and conditions to come 
together throughout subsequent stages of norm development.103 An important first 
step is the formulation of an initial idea by an influential group of norm-entrepre-
neurs with a strong organizational platform to spread their message.104 Although 
different people and groups can be norm entrepreneurs, including, importantly, 
non-governmental organizations, in the context of the FCTC, a common under-
standing is that Gro-Harlem Brundtland, the former Director-General of the WHO, 
was an instrumental norm entrepreneur in persuading the WHO to move forward 
on the FCTC.105 All in all, what is needed to start with is a ‘group of vocal norm 
entrepreneurs in practice and academics, with a strong and concerted message, 
along with optimism, creativity and commitment from within the WHO to follow 
through on its law-making mandate, and for norm leaders to stand up in this 
context’.106 The same is true in terms of reforms to regimes under international 
trade and investment law, COVID-19 will hopefully increase the urgency and cre-
ate substantial political will and incentives to adopt long overdue reforms. 

10. CONCLUSIONS

Global health law is an emerging branch of public international law. At its core are 
the standards adopted within the framework of the WHO and the obligations fall-
ing under human rights law, which form the foundation of the field. There is a 
complex interaction between various other branches of international law. The wide 

102 Dorlach and Mertenskötter, supra n. 102, at p. 572.
103 Martha Finnemore and Kathryn Sikkink, ‘International Norm Dynamics and Political Change’, 

52(4) International Organization (1998) pp. 887-917.
104 Preslava Stoeva, New Norms and Knowledge in World Politics: Protecting People, Intellec-

tual Property and The Environment, New York, Routledge 2010. For the next steps see also 
 Hesselman and Toebes, supra n. 100.

105 Obijiofor Aginam, ‘Mission (Im)possible? The WHO as a ‘Norm Entrepreneur’ in Global 
Health Governance’, in Michael Freeman, Sara Hawkes and Belinda Bennet (eds.), Law and 
Global Health, Oxford, Oxford University Press 2014.

106 Hesselman and Toebes, supra n. 100.
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range of factors that can have an impact on health requires multisectoral collabora-
tion and coordination. The sheer size of the recent COVID-19 outbreak, the ongo-
ing NCD pandemic and the potential for the spread of future infectious diseases 
demands forward-looking perspectives and the most progressive approach possible. 
This requires that relevant regimes branch out and engage with obligations and 
norms outside of their own respective regime. WHO standards and human rights 
should serve interpretive value in line with obligations under Article 31(3)(c) of 
the VCLT across regimes. Moreover, recognition that all regimes of international 
law form part of an interlinked system should guide these interactions in order to 
effectively address global health challenges.

COVID-19 has further underscored the importance of the WHO as a key actor 
and standard setter in the global health field. To fulfil its tasks, it needs financial 
means, personnel but also legal tools to operate effectively where needed. When 
it comes to the latter, it is important that the WHO’s interventions are grounded in 
international legal standards justifying its actions. The past has shown that the 
WHO has been slow to integrate human rights and human rights-based approach-
es into their work. However, moving forward, it is essential that the WHO incor-
porates human rights as a central component in its health strategies. 

Other relevant regimes falling inside the scope of global health law can have 
significant impacts on global health if interpreted in light of WHO standards and 
human rights norms. Regimes including international trade and investment law 
and their corresponding treaty obligations are inherently linked to addressing 
global health challenges. However, the discussion of these regimes as they relate 
to health and human rights is often perceived to be one of tension. This is largely 
due to the way in which industries that oppose public health regulations have 
utilized trade and investment rules to claim that these measures are in violation of 
respective obligations. Increasing acceptance that these regimes can have a positive 
impact and understanding the nature of treaty obligations can contribute to limiting 
the perceived tensions. While substantial regulatory space exists under these regimes 
to adopt public health measures, reforms to existing obligations can contribute to 
further safeguarding this space. 

The creation of new binding standards can provide States with clear guidance 
and support in the adoption of domestic regulatory interventions. The FCTC has 
had a profound impact on tobacco control and certain provisions and approaches 
could inform the creation of a treaty addressing unhealthy diets and alcohol. Iden-
tifying key norm entrepreneurs that actively promote the need for such instruments 
will form part of the conditions necessary to see the adoption of future WHO trea-
ties. Other necessary conditions include securing sufficient legal capacity, political 
will and resources.

COVID-19 has reignited the essential nature of protecting health and develop-
ing healthcare systems that are adequate and prepared to address evolving global 
health challenges. The pandemic has highlighted the necessity of ensuring that 
States have the capacity to understand the full scope of obligations that are relevant 
to health. It also highlights the importance of understanding the ways in which 
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these obligations interact and inform the design and implementation of public health 
measures.

It can be observed that the field of global health is a regime facing ongoing 
developments and remains in the process of being defined and reformed. The way 
in which various branches of international law interact and the rules on their inter-
action are yet to be refined. The wide scope of sources and relevant regimes reflects 
the complex and integrated nature of health. The field of global health law must 
continue to evolve in order to effectively protect health and its corresponding chal-
lenges. Future development of the field remains contingent on ongoing contributions 
from scholars and practitioners.

11. PROPOSITIONS AND POINTS FOR DISCUSSION

1. The protection of public health necessitates that governments adopt legisla-
tion that creates an enabling environment where it is possible for individuals 
to lead a healthy life. The protection of health is linked to the many different 
socio-economic factors and is connected to the underlying determinants of 
health, including nutrition, potable water and a healthy environment. States 
face binding obligations to implement the highest attainable standard of health 
under international human rights law. Human rights law sets minimum core 
obligations linked to the right to health that are non-derogable.107 States must 
have adequate resources and infrastructure in order to provide the minimum 
core obligations related to health. Minimum core obligations include access 
to and equitable distribution of health facilities, goods and services, minimum 
essential food, basic shelter housing and sanitation, essential drugs, and the 
adoption and implementation of a national public health strategy.108

2. A central theory and challenge underlying global health law is regime interac-
tion. The protection of human health is linked to multiple different regimes 
of international law and requires many different obligations and interests to 
be balanced. At the core of global health law, States face obligations to pro-
tect public health under international human rights law. Building on human 
rights, are evidence-based World Health Organization standards and recom-
mendations that States must take into account in meeting their human rights 
obligations. Moreover, domestic health facilities, goods and services, housing 
and sanitation may be provided by foreign investors and are thus subject to 
international investment agreements. The trade of health goods and services 
are further subject to rules under the World Trade Organization. This complex 
web of interactions must be given due regard when developing international 
and domestic public health regulations. 

107 CESCR, supra n. 33, para. 47.
108 CESCR, supra n. 33, para. 43. 



29

3. Key questions remain concerning how relevant regimes under global health 
law and their corresponding norms should be interpreted to best position States 
to protect public health. This includes identifying how to balance competing 
objectives and do so in a way that respects all relevant obligations and achieves 
the highest attainable standard of health. For example, how can a State justify 
restrictions on the free movement of goods in order to protect public health? 
Protecting public health will ultimately require coordination across different 
branches of international law and across sectors. Protecting public health is 
contingent on the level of success achieved in coordinating the wide scope of 
regimes and norms for the pursuit of a unified objective. 

4. One tool to facilitate effective regime interaction is capacity building. Increas-
ing cross regime capacity, i.e., increasing the understanding of the relevance 
and scope of obligations in varying regimes will promote more effective policy 
development. Policies that take into account all binding obligations across re-
gimes will be in a stronger position to prevent litigation or successfully defend 
challenges under international trade or investment law. Increasing capacity 
will require all those working in fields related to health to suspend working 
in silos and start sharing resources. Identifying strategies for coordination can 
only be successful if it is a joint effort. For example, coordination can occur 
through the creation of multi-sectoral forums to assess policy proposals for their 
impact on human rights, trade or the environment. Thus, increasing capacity 
and creating forums for successful cross-regime engagement is essential to 
protecting public health. 

5. It is recommended that States make better use of existing mechanisms and 
practices. For example, human rights bodies can increase the attention paid 
to global health challenges. Authoritative interpretations of existing human 
rights obligations of States and the responsibilities of non-state actors can 
have significant added value. The development of authoritative guidance can 
enable norm entrepreneurs such as non-governmental organizations to claim 
that States take action in a specific area due to their human rights obligations. 
The binding nature of human rights should also be increasingly linked with 
World Health Organization standards. The force of human rights can provide 
normative strength to non-binding World Health Organization recommenda-
tions. 

6. COVID-19 has highlighted the interlinked nature of global health in prevent-
ing the spread of infectious diseases and the incidence of non-communicable 
diseases. The links between health and environmental protection are equally 
part of the bigger picture of factors that impact health. Hence, an assessment 
of all existing obligations and their impact on health should be made to better 
equip States to address current challenges. It is suggested that existing stand-
ards and treaties undergo reform and updates in order to reflect current global 
health challenges. For example, reforms of existing World Health Organization 
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recommendations may include updates that reflect new challenges related to 
advances in technology. Further reforms may be adopted in relation to inter-
national investment agreements or international or regional trade agreements 
that safeguard regulatory freedom. 

7. The creation of new health norms linked to non-communicable diseases or 
even COVID-19 and the spread of infectious diseases lies within the toolkit 
of the World Health Organization. The Framework Convention on Tobacco 
Control has been instrumental in the spread of far-reaching tobacco control 
measures. States have concrete obligations under the Framework Convention 
on Tobacco Control to base their domestic legislation on the contained treaty 
provisions. A similar instrument covering unhealthy diets or alcohol has the 
potential to be just as impactful. Thus far, domestic regulatory approaches to 
address non-communicable diseases and unhealthy diets and alcohol have 
varied across regions and States. Identifying key interventions that are likely 
to prevent non-communicable diseases in a uniform instrument could reduce 
the fragmentation across domestic policies and this harmonization could have 
impacts that extend across regimes. For example, if non-communicable disease 
measures are internationally recognized and harmonized to some extent, they 
are unlikely to constitute barriers to trade and thus can avoid such claims. The 
time is ripe for the World Health Organization, through its member states, to 
take progressive and unified action to address major threats to global health 
through the adoption of further binding treaties and non-binding standards. 
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1. INTRODUCTION

Access to medicines issues lie at the crossroads between the systems of interna-
tional human rights law, intellectual property (IP) and trade law. The tensions 
between and within these fields of law are a major determinant of the world’s suc-
cessive and overlapping crises in access to medicines for conditions ranging from 
HIV/AIDS, to rare diseases, cancer, and COVID-19 vaccines and therapeutics. 

Medicines are essential for the treatment of diseases and ill health and are an 
indispensable component of health systems. As such, medicines are a key element 
of the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health (Article 12 International Covenant on Economic, Social 
and Cultural Rights (ICESCR); hereafter right to health). In addition, the current 
biomedical research and development (R&D) model raises questions about how 
to realise the right of everyone to the enjoyment of the benefits of scientific prog-
ress and its applications (Article 15(1)b ICESCR; hereafter the right to benefit from 
science). The impact of intellectual property rights (IPRs) on the availability, ac-
cessibility and affordability of (essential) medicines, especially in low- and middle-
income countries (LMICs) but also more generally in high-income countries, in 
light of human rights norms has been an issue of political and academic debate for 
over two decades. Scholarship in this area is rich; too rich to quote or reference all 
the relevant works here.1

Since 1995 there has been a continuous expansion of IPRs, both in their subject 
matter and scope. Part of this is due to the development of new technologies and 
the resulting growing demand for new forms of legal protection by the private 
business sector. Adopting minimum IP standards became a critical requirement for 
membership of the World Trade Organisation (WTO) through the adoption of the 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) as 
an annex to the Agreement establishing the WTO of 1994.2 Simultaneously, the 
international human rights system has also experienced expansion over the last 25 
years. Economic, social and cultural (ESC) rights for a long time did not receive 

1 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment 
No. 25. Science and Economic, Social and Cultural Rights (2020) UN Doc. E/C.12/GC/25, 
paras. 58-62; Ellen FM ’t Hoen, Private Patents and Public Health. Changing Intellectual 
Property Rules for Access to Medicines, Health Action International, available at <http://
accesstomedicines.org/resources>. Accessed 21 July 2021; Jennifer Sellin, Access to Medi-
cines. The Interface between Patents and Human Rights. Does one size fit all?, Intersentia 
2014; Duncan Matthews, ‘Intellectual Property Rights, Human Rights and the Right to Health’, 
in W. Grosheide (ed.), Intellectual Property Rights and Human Rights: A Paradox, Edward 
Elgar 2010, pp. 118–139; Holger Hestermeyer, Human Rights and the WTO. The Case of Pat-
ents and Access to Medicines, Oxford University Press 2007; UN Commission on Human 
Rights (UN Cion HR), Globalisation and its Impact on the Full Enjoyment of Human Rights. 
Progress Report Submitted by J. Oloka-Onyango and Deepika Udagama in Accordance with 
Sub-Commission Resolution 1999/8 and Commission on Human Rights Decision 2000/102 
(2001) UN Doc. E/CN.4/2001/10. 

2 See for example V. Muzaka, ‘Developing countries and the struggle on access to medicines 
front: victories won and lost’, 30(7) Third World Quarterly (2009) pp. 1343-1361.
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the same form of recognition as civil and political rights. The work done in con-
ceptualising and clarifying socio-economic rights, through for example the adop-
tion of General Comments by treaty monitoring bodies but also within academia, 
has led to more clarity as to the rights of individuals and States’ obligations. The 
development of our understanding of the right to benefit from science is an ex-
ample of this. The entering into force of the Optional Protocol to the ICESCR in 
2013 also presents a first-ever opportunity to assess alleged ESC rights violations 
in front of an international treaty monitoring body such as the United Nations (UN) 
Committee on Economic, Social and Cultural Rights (CESCR). 

This expansion of both international IP and human rights law has led to increased 
interaction between the two fields, creating dense policy spaces where previously 
unrelated sets of principles, norms and rules increasingly overlap in sometimes 
incoherent and inconsistent ways.3 In simplified terms, there are two conceptual 
approaches with respect to the interface between human rights and IP protection: 
the conflict and coexistence approach.4 When IPRs and human rights are consid-
ered in conflict with each other, strong IP protection is seen as undermining a range 
of human rights norms.5 The UN Sub-Commission on the Protection and Promo-
tion of Human Rights, for example, stated in 2000 that ‘there are apparent conflicts 
between the intellectual property rights regime embodied in the TRIPS Agreement, 
on the one hand, and international human rights law, on the other’.6 Since then, 
many UN human rights bodies have addressed the relationship between human 
rights norms and IPRs and often have been quite critical of the international IP 
regime. Proponents of this approach argue that to resolve such a conflict the norma-
tive primacy of human rights law over IP law must be recognised in situations 
where treaty obligations conflict.7 Now, however, many disagree and find human 
rights and IP protection to be essentially compatible.8 They see ‘both areas of 
law as concerned with the same fundamental question: defining the appropriate 
scope of private monopoly power that gives authors and inventors sufficient incen-
tive to create and innovate, while ensuring that the consuming public has adequate 

3 See for a discussion on such regime expansion, Laurence R. Helfer, ‘Toward a human rights 
framework for intellectual property’, 40(3) University of California Davis Law Review (2007) 
pp. 971-1020. 

4 Laurence R. Helfer, ‘Human rights and intellectual property: Conflict or coexistence?’, Min-
nesota Journal of Law, Science & Technology (2003) pp. 47-48; Hans Morten Haugen, ‘Patent 
rights and human rights: Exploring their relationships’, 10(2) The Journal of World Intellectual 
Property (2007) pp. 97-124.

5 Helfer, supra n. 4, at p. 48.
6 UN Sub-Commission on the Promotion and Protection of Human Rights (UN Sub-Cion on 

HR), Resolution 2000/7. Intellectual property rights and human rights (2000) UN Doc. E/CN.4/
SUB.2/RES/2000/7, para. 2.

7 See for example ibid., para. 3; Destaw A. Yigzaw, ‘Hierarchy of norms: the case for primacy of 
human rights over WTO law’, 38(1) Suffolk Transnational Law Review (2015) pp. 33-68.

8 Xavier Seuba, ‘Chapter 14: Human Rights and Intellectual Property Rights’, in Abdulqawi 
Ahmed Yusuf and Carlos M. Correa (eds.), Intellectual Property and International Trade, The 
TRIPS Agreement, Kluwer Law International 2016, pp. 465-488. 
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access to the fruits of their efforts’.9 In that context the challenge is to strike a fair 
balance between the two.10

The current analysis on the interface between human rights and IP has become 
much more sophisticated. That is particularly evident in the CESCR’s interpretation 
of the right to benefit from science. Although the IP – human rights interface 
touches upon many more issues than just access to medicines, in this report that is 
our focus. In that respect, this report frames the problem as regards IP and access 
to medicines (Section 2), subsequently addresses how access to medicines is reg-
ulated and protected under international human rights law focusing on the rights 
to health and to benefit from science (Section 3), the systemic relationship between 
the human rights and IP regime (Section 4), in addition to highlighting tools, key 
challenges and new opportunities for balancing IP protection and health (Section 
5), and finally providing some brief conclusions and a set of propositions for dis-
cussion (Sections 6 and 7). 

2. FRAMING THE PROBLEM: IP AND ACCESS TO ESSENTIAL 
MEDICINES 

2.1 The impact of IPRs on innovation and access 

An estimated 400 million people do not receive essential health services, including 
vaccines and medicines for modern family planning methods, antiretroviral ther-
apy for HIV, and tuberculosis treatment.11 Striking regional disparities exist for 
several of these basic health services: coverage rates are lowest in Sub-Saharan 
African and South Asian countries, where one-third of the world’s population 
lives.12 The Lancet Commission on Essential Medicines Policies identified five 
key barriers to universal access to essential medicines: medicines affordability, 
sustainable financing, medicines quality, optimal medicines use, and research and 

9 Helfer, supra n. 4, at p. 48.
10 See the response by the WTO to Resolution 2000/7 in UN Sub-Commission on the Promo-

tion and Protection of Human Rights, Report of the Secretary General on Intellectual Prop-
erty Rights and Human Rights (2001) UN Doc. E/CN.4/Sub.2/2001/12; and the response 
by the World Intellectual Property Organisation in UN Sub-Commission on the Promotion 
and Protection of Human Rights, Report of the Secretary General on Intellectual Prop-
erty Rights and Human Rights. Addendum (2001) UN Doc. E/CN.4/Sub.2/2001/12/Add.1.  
See further Helfer, supra n. 4, at p. 49; Peter K. Yu, ‘Reconceptualising Intellectual Property 
Interests in a Human Rights Framework’, 40 University of California Davis Law Review (2006-
2007) pp. 1039-1150, at p. 1077; Laurence R. Helfer and Graeme W. Austin GW (eds.), Human 
rights and intellectual property: mapping the global interface, Cambridge University Press 
2011, at p. 73.

11 World Health Organisation (WHO) and World Bank, ‘Tracking Universal Health Coverage: 
First Global Monitoring Report’ (2015), available at <https://www.who.int/publications/i/
item/9789241564977>. Accessed 21 July 2021. 

12 Ibid. 
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development of needed medicines.This pre-advies focuses on medicines R&D, 
and affordability.13

In recent years, high-income countries (HICs), alongside LMICs, have also 
struggled to ensure access to new, affordable medicines. Pharmaceutical companies 
have introduced new expensive medicines, some of which target only small patient 
populations. For example, trastuzumab (Herceptin®), imatinib (Glivec®) and so-
fosbuvir (Sovaldi®) are high-priced medicines that have been shown to be effective 
and safe for treating cancer or hepatitis C, diseases for which no effective treatment 
existed previously. In 2019, the World Health Organisation (WHO) included sev-
eral such expensive medicines in their model list of essential medicines (e.g., le-
nalidomide, nivolumab), despite prices of $ 150,000-190,000 per year.14 The initial 
public enthusiasm for these medicines’ therapeutic value was soon tempered by 
practical concerns about how patients and health systems can afford them.15 

The difficulty of balancing pharmaceutical innovation and access within the 
confines of international trade law dates back to the HIV/AIDS crisis of the 2000s. 
Globalised in international trade law in 1995, patents and other forms of intellec-
tual property hampered access to lifesaving antiretrovirals for people infected with 
HIV, through excessive monopolistic prices.16 When (patented) antiretroviral 
medicines were first introduced their treatment costs reached over $ 10,000 per 
patient per year despite production costs at a fraction of that.17 These medicines 
were protected in many countries by patents, which grant the rights holder a time-
bound market monopoly, during which the rights holder can usually set the price. 
However, in 2001 the Indian generic manufacturer Cipla took advantage of the 
delayed introduction of pharmaceutical patents in India. Cipla announced that it 
would produce and supply a generic version of the antiretroviral triple therapy 
which would be marketed at the cost of about $ 350 per patient per year.18 Today, 
in most countries (except the so-called ‘Least Developed’) intellectual property 
rights (and several flexibilities to them) are now enshrined in domestic law. 

13 Veronika J. Wirtz, Hans V. Hogerzeil, Andrew L. Gray et al., ‘Essential medicines for universal 
health coverage’, 389 Lancet (2017) pp. 403-476.

14 World Health Organisation, WHO model list of essential medicines 2019, 21st list, available at 
<https://www.who.int/publications/i/item/9789241210300>. Accessed 21 July 2021.

15 Katrina Perehudoff, Brigit Toebes, Hans Hogerzeil et al., ‘A human rights-based approach to 
the reimbursement of expensive medicines’, 94(12) Bulletin of the World Health Organisation, 
(2016) pp. 935-936.

16 Ellen F.M. ’t Hoen, ‘TRIPS, pharmaceutical patents, and access to essential medicines: a long 
way from Seattle to Doha’, 3(1) Chicago Journal of International Law (2002) pp. 27-46; Jillian 
Clare Cohen-Kohler, Lisa Forman and Nathaniel Lipkus, ‘Addressing legal and political bar-
riers to global pharmaceutical access: Options for remedying the impact of the Agreement on 
Trade-Related Aspects of Intellectual Property Rights (TRIPS) and the imposition of TRIPS-
plus standards’, 3(3) Health Economics Policy & Law (2008) pp. 229-256.

17 WHO, ‘Access to Medicines’, 19(3) WHO Drug Information (2005) pp. 236-241.
18 This was partly due to the fact that India until 2005, when its transition period for the imple-

mentation of the TRIPS Agreement expired, did not grant product patents for pharmaceuticals. 
Sudip Chaudhuri, The WTO and India’s Pharmaceutical Industry. Patent Protection, TRIPS 
and Developing Countries, Oxford University Press 2005, at p. 8.
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Are high prices for new medicines necessary? The pharmaceutical industry 
maintains that high prices are essential in order to recoup their substantial R&D 
costs.19 Thus, it is argued that without IP protection companies would have no 
incentive to invest in innovation.20 These claims have been countered by many 
with evidence that companies are insufficiently transparent about their R&D 
costs,21 with comparisons to far-less costly medicines R&D initiatives by the pub-
lic and public-private sectors,22 and with evidence of the substantial public invest-
ment in the high-risk R&D stages of some of the most recent, expensive medicines.23 
For these reasons there is significant debate about the current model of pharma-
ceutical R&D in which the R&D of many vaccines and therapeutics candidates 
has been partially or entirely publicly funded while the rights to make, use, or sell 
the resulting products are generally exclusively owned and managed by the com-
panies that bring them to market. 

Now, nearly two decades since the height of the 2000s HIV/AIDS crisis, the 
global community faces the all-too-familiar challenge of maximising the supply 
of affordable, new medicines needed to stave off another pandemic. The current 
model of pharmaceutical R&D has failed to deliver many classes of new medicines 
because they lack a clearly profitable market. These classes of medicines include 
vaccines and therapeutics for potentially pandemic pathogens, antibiotics, and so-
called neglected24 and poverty-related diseases.25 Globally, the majority of health-
related R&D is invested in medicines and treatments with the greatest potential of 

19 Donald W. Light and Joel R. Lexchin. ‘Pharmaceutical research and development: what do we 
get for all that money?’, British Medical Journal (2012) pp. e4348.

20 UK Commission for Intellectual Property Rights (CIPR), Integrating intellectual property 
rights and development policy. Report of the Commission on Intellectual Property Rights, 
2012, pp. 29-30; International Federation of Pharmaceutical Manufacturers & Associations, 
Intellectual Property Incentives Matter. Innovation Saves Lives, available at <https://www.
ifpma.org/subtopics/ip-2/?parentid=258>. Accessed 21 July 2021. 

21 Jeroen Luyten, Martin McKee and Olivier J. Wouters, ‘Wat kost onderzoek en ontwikkeling 
van een medicijn? Een oproep to meer transparantie’ [How much does research and develop-
ment of a drug cost? A call for more transparency], Nederlands Tijdschrift Voor Geneeskunde 
(2020), available at <https://www.ntvg.nl/artikelen/wat-kost-onderzoek-en-ontwikkeling-van-
een-medicijn/abstract>. Accessed 21 July 2021.

22 See for example the Drugs for Neglected Diseases Initiative.
23 Mariana Mazzucato, ‘High cost of new drugs’, 354 British Medical Journal (2016) pp. i4136; 

Rachel E. Barenie, Jerry Avorn, Frazer A. Tessema and Aaron S. Kesselheim, ‘Public fund-
ing for transformative drugs: the case of sofosbuvir’, Drug Discovery Today (2020) pp. 273–
281; Sabrina Wimmer and Sarai M. Keestra, ‘Public Risk-Taking and Rewards During the  
COVID-19 Pandemic-A Case Study of Remdesivir in the Context of Global Health Equity’, 
x(x) [preprint] International Journal of Health Policy and Management (2020) pp. 1-12.

24 With neglected diseases this report refers to those diseases that affect almost exclusively poor 
people in LMICs and for which health interventions, including R&D, are considered inad-
equate to the need. Examples include neglected tropical diseases such as Chagas disease and 
Leishmaniasis, but also multi-drug resistant tuberculosis (or MDR-TB).

25 Cion on HRs, Report of the Special Rapporteur on the Right of Everyone to the Highest 
Attainable Standard of Physical and Mental Health, Paul Hunt. Addendum. Mission to Uganda 
(2006), UN Doc. E/CN.4/2006/48/Add.2, paras. 4 et seq. and 62 et seq.
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substantial returns, such as cancer therapies.26 Overall, IP protection can create 
distortions in the funding of biomedical and pharmaceutical R&D with an undue 
focus on profit-making, rather than addressing unmet public health needs.27 These 
distortions, rooted in the TRIPS Agreement, are a major determinant of access to 
new and affordable medicines, from cancer therapies to vaccines. 

2.2 The TRIPS Agreement

The fraught relationship between TRIPS and human rights norms is particularly 
visible as regards access to essential medicines. The TRIPS Agreement was con-
cluded within the framework of the WTO, which entails that it has widespread 
membership throughout the world.28 With the exception of Least Developed Coun-
try members (due to transitional arrangements), all 164 WTO members are under 
an obligation to implement the TRIPS Agreement. Many WTO members are si-
multaneously party to the ICESCR and, thus, confronted with the difficulty of 
complying with both sets of obligations. 

TRIPS is the first international instrument to set out minimum standards for the 
protection of IP, which all WTO members are obliged to incorporate within their 
own domestic legal system.29 Article 27 introduced one of the major achievements 
of the TRIPS Agreement, namely the extension of patent protection to all fields of 
technology. As a result, members can no longer exclude medicines or other health 
technologies from patent protection. Articles 28 and 33 TRIPS oblige members to 
grant patent-holders a set of exclusive rights for a minimum period of 20 years.30 
These patent rules aim to compensate inventors (i.e. patent holders) for their in-
novative processes and products. During this period of time, the patent holder has 
the sole right to produce, import, offer to sell and sell the medicine, unless the 
patent holder or the government chooses otherwise. This arrangement often gives 
the patent holder a market monopoly and the power to ask any price it chooses.  

The TRIPS Agreement also requires States to protect other forms of IP besides 
patents. Although this report does not go into great detail about these other forms, 
it does touch on the imperative to protect commercially-valuable undisclosed in-
formation (Article 39(2) TRIPS, called trade secrets and know-how) and test data 
from ‘unfair commercial use’ (Article 39(3) TRIPS).

The TRIPS Agreement, however, also provides flexibility to balance the protec-
tion of IP with other important interests, such as health. These flexibilities and the 

26 United Nations Secretary General’s (UNSG’s) High-Level Panel on Access to Medicines, 
Report of the UNSG’s High-Level Panel on Access to Medicines. Promoting Innovation and 
Access to Health Technologies (2016), at p. 13, available at <http://www.unsgaccessmeds.org/
final-report>. Accessed 21 July 2021.

27 CESCR, General Comment No. 25, supra n. 1, at paras. 60-61.
28 At the time of writing (July 2021) the WTO consisted of 164 Member States. See www.wto.

org/english/thewto_e/whatis_e/tif_e/org6_e.htm>. Accessed 21 July 2021. 
29 Art. 27-34 TRIPS.
30 That is to prevent third parties from making, using, offering for sale, selling or importing for 

these purposes the patented product without consent.
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interaction between TRIPS and the international human rights regime with respect 
to access to medicines are further discussed below in Section 4. First, though access 
to medicines is examined from the perspective of the international human rights 
regime. 

3. INTERNATIONAL HUMAN RIGHTS REGIME: ACCESS TO 
(ESSENTIAL) MEDICINES 

Access to medicines as a human rights issue is generally addressed from the per-
spective of the right to health, which is a logical starting point. The area of the right 
to health is rich in international and regional legal standards,31 political commit-
ments and commentaries. This section will examine access to (essential) medicines 
under international human rights law, focusing on the ICESCR. At the time of 
writing (July 2021) 171 States are party to the ICESCR.32 In doing so, use will be 
made of the expert commentaries of human rights bodies bestowed with the func-
tion to interpret the relevant human rights standards and monitor State compliance. 
Most notably here are the CESCR’s General Comments and Concluding Observa-
tions.33 Although formally non-binding, these documents are considered to be 
authoritative interpretations of the ICESCR’s rights and State obligations.34 To-
gether with the work of human rights scholars and experts, especially UN-man-
dated Special Rapporteurs, the CESCR’s General Comments and Concluding 
Observations provide valuable insight as subsidiary sources and are a persuasive 
guide to a meaningful interpretation of the ICESCR’s standards. 

31 Health-related rights are also found in a number of international treaties specifically focused on 
vulnerable groups; for example, 11.1(f), 12 and 14.2(b) of the 1979 Convention on the Elimina-
tion of All Forms of Discrimination Against Women and article 24 of the 1989 United Nations 
Convention on the Rights of the Child. In the regional context, one will also find human rights 
instruments which recognise health rights, such as article 11 of the revised 1961 European So-
cial Charter, article 16 of the 1981 African Charter on Human and Peoples’ Rights and article 
10 of the Additional Protocol to the American Convention on Human Rights in the Area of 
Economic, Social and Cultural Rights. 

32 UN OHCHR, Status of Ratification. Interactive Dashboard, available at <https://indicators.
ohchr.org>. Accessed 21 July 2021. 

33 The CESCR was established under UN Economic and Social Council (ECOSOC) Resolution 
1985/17 of 28 May 1985 to carry out the monitoring functions assigned to the ECOSOC in Part 
IV of the ICESCR.

34 See for example ICJ, Case Concerning Ahmadou Sadio Diallo (Republic of Guinea v. Demo-
cratic Republic of the Congo) (30 November 2010), at para. 66. The ICJ ascribed ‘great weight 
to the interpretation adopted by this independent body that was established specifically to  
supervise the application of that treaty’, which referred to the Human Rights Committee. More-
over, the ICJ has also referred to the CESCR’s practice in the form of Concluding Observations 
to elaborate the meaning of the ICESCR. ICJ, Advisory Opinion on the Legal Consequences 
of the Construction of a Wall in the Occupied Palestinian Territory (9 July 2004), at para. 11.



42

Access to medicines is a vital element of the right to health, which will be dis-
cussed in Section 3.1.35 Furthermore, essential medicines are part of the core 
content of the right to health.36 This core content refers to the minimum essential 
levels of a right, without which the right would be devoid of any meaning or rel-
evance, and thus establishes core obligations for State parties.37 There are, moreover, 
obvious links to the human right to benefit from science as found in article 15(1)b 
ICESCR (discussed in Section 3.2), as scientific progress creates the medical  
applications that prevent disease, such as vaccinations, or enable them to be treat-
ed more effectively.38

3.1 The right to health – Article 12 ICESCR

Article 12.1 recognises the ‘right of everyone to the enjoyment of the highest at-
tainable standard of physical and mental health.’ It is a fundamental right, which 
does not entail a right to be healthy, but encompasses a number of freedoms and 
entitlements to enable individuals to attain their highest standard of health possi-
ble.39 It is intimately connected to and dependent on the realisation of other human 
rights, such as the right to food, water, housing, education, human dignity, life etc. 
As such the right to health is not limited to health care but embraces a wide range 
of socio-economic factors. The Committee interprets it as ‘an inclusive right ex-
tending not only to timely and appropriate health care but also to the underlying 
determinants of health’.40 

Paragraph 2 of article 12 lists (non-exhaustively) a number of examples of ac-
tion to be taken by States parties including ‘the prevention, treatment and control 
of epidemic, endemic, occupational and other diseases’ and ‘the creation of condi-
tions which would assure to all medical service and medical attention in the event 

35 See also Art. 12(2) ICESCR which states that the steps to be taken to achieve full realisation 
of the right to health include those necessary for […] ‘(c) the prevention, treatment and control 
of epidemic, endemic, occupational and other diseases; (d) the creation of conditions which 
would assure to all medical service and medical attention in the event of sickness’.

36 CESCR, General Comment No. 14, The Right to the Highest Attainable Standard of Health 
(2000) UN Doc. E/C.12/200/4, para. 43(d); CESCR, General Comment No. 22. The Right 
to Sexual and Reproductive Health (2016) UN Doc. E/C.12/GC/22, para. 49(f). For more  
information on the WHO Model List of Essential Medicines: WHO, WHO Model Lists of Es-
sential Medicines, available at www.who.int/medicines/publications/essentialmedicines/en/>. 
Accessed 21 July 2021.

37 CESCR, General Comment No. 3. The Nature of States Parties Obligations (1990) UN Doc. 
E/1991/23, at para. 10; CESCR, General Comment No. 14, supra n. 36, at para. 43; General 
Comment No. 22, supra n. 36, at para. 49.

38 CESCR, General Comment No. 25, supra n. 1, at para. 67.
39 CESCR, General Comment No. 14, supra n. 36, at para. 8; CESCR, General Comment No. 22, 

supra n. 36, at para. 5. 
40 CESCR, General Comment No. 14, supra n. 36, at para.11. The CESCR has mirrored this in its 

interpretation of the right to sexual and reproductive health – a right that is an integral part of 
the right to health. See CESCR, General Comment No. 22, supra n. 36, at paras. 7-8. 
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of sickness’. The reference to control diseases refers, according to the Committee, 
also to States’ individual and joint efforts to make available relevant technologies.41

3.1.1 AAAQ framework
The Committee has further elaborated the right to health and finds that in all its 
forms and at all levels it contains a set of interrelated and essential elements:42 
availability, accessibility, acceptability and quality – also referred to as the AAAQ 
framework. The Committee has reiterated this framework in its 2016 General 
Comment No. 22 on the right to sexual and reproductive health, which is an inte-
gral part of the right to health.43 

Availability: health facilities, goods and services (including the underlying de-
terminants of health) have to be available in sufficient quantity in the state party.44 
In its General Comment No. 22 the Committee adds that ‘essential medicines 
should […]be available’, including generic medicines for the prevention and treat-
ment of sexually transmitted infections and HIV.45 

Accessibility, which has four overlapping dimensions:46 first, health facilities, 
goods and services have to be accessible to everyone without discrimination, and 
free from barriers, within the jurisdiction of the State party. Second, physical ac-
cessibility entailing that facilities, goods and services must be within safe physical 
and geographical reach, so also in rural areas, for all sections of the population, 
especially disadvantaged and marginalised groups.47 Third, economic accessibil-
ity entailing that facilities, goods and services must be affordable for all. Payment 
for health-care and related services and underlying determinants has to be based 
on the principle of equity, which requires that poorer households should not be 
disproportionately burdened with health expenses compared to richer households. 
Further, essential goods and services must be provided at no cost or based on the 
principle of equality to ensure that persons and families are not disproportionately 
burdened with health expenses.48 Fourth, information accessibility, which entails 
the right to seek, receive and impart information and ideas concerning health issues. 
In addition, it includes a right of an individual to receive specific information on 
their particular health status. This, though, should not impair the right to have 
personal health data treated with confidentiality.49 

Acceptability: health facilities, goods and services must be respectful of medi-
cal ethics, culturally appropriate, sensitive to gender and life-cycle requirements 

41 CESCR, General Comment No. 14, supra n. 36., at para.16.
42 Ibid., at para.12. 
43 CESCR, General Comment No. 22, supra n. 36, at paras.12-21. 
44 CESCR, General Comment No. 14, supra n. 36, at para.12(a). 
45 CESCR, General Comment No. 22, supra n. 36, at para.13. 
46 CESCR, General Comment No. 14, supra n. 36, at para.12(b)i-iv.
47 CESCR, General Comment No. 22, supra n. 36, at para.16. 
48 Ibid., at para.17. 
49 Ibid., paras.18-19.
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and designed to respect confidentiality and improve the health status of those 
concerned.50 

Quality: health facilities, goods and services must be of good quality meaning 
that they are evidence-based, scientifically and medically appropriate and up-to-
date.51 

These criteria also apply to (essential) medicines as a key element of the right 
to health. The focus in this report is on the element of ‘economic accessibility’ 
which is related to pharmaceutical innovation and the affordability of the end 
medicinal product.

3.1.2 Progressive realisation & immediate obligations 
Article 2.1 ICESCR sets out the principal obligation for States parties to realise 
ICESCR’s rights, which have been subsequently delineated by the CESCR in its 
1990 General Comment No. 3. On one hand, States have an immediate obligation 
to take ‘deliberate, concrete and targeted’ steps to meet ICESCR’s obligations 
‘within a reasonably short time after the Covenant’s entry into force’.52 Any and 
all steps States take must not discriminate against individuals on prohibited grounds. 
On the other hand, States also bear an obligation to achieve results or to progres-
sively realise the ICESCR’s rights to the maximum of their available resources. 
This concept recognises that the depth and breadth of ESC rights cannot be fully 
achieved in a brief period of time. Thus, progressive realisation offers States the 
flexibility to choose their method, instruments, and pace to ‘expeditiously and ef-
fectively’ achieve full realisation of rights.53 Under this concept States parties’ 
obligations are neither uniform nor universal, and dependent on the State party’s 
level of development and availability of resources.

States are not to misinterpret this latitude as permission to delay rights realisa-
tion or to take deliberate retrogressive action that results in denying the enjoyment 
of rights.54 Either of these actions must be justified in the context of the available 
resources otherwise either move may constitute a violation of their ICESCR duties.55 
When determining whether a State has violated the right to health, one must dis-
tinguish between a State party’s inability from its unwillingness to comply with 
its obligations under the ICESCR.56

50 CESCR, General Comment No. 14, supra n. 36, at para. 12(c); CESCR, General Comment 
No. 22, supra n. 36, at para. 20. 

51 CESCR, General Comment No. 14, supra n. 36, at para. 12(d); CESCR, General Comment 
No. 22, supra n. 36, at para. 21.

52 CESCR, General Comment No. 3, supra n. 37, at paras. 1-2.
53 Ibid., at para. 9.
54 Ibid.; Philip Alston and Gerard Quinn, ‘The nature and scope of States parties’ obligations 

under the International Covenant on Economic, Social and Cultural Rights’, 9 Human Rights 
Quarterly (1987) pp. 156-229.

55 Ibid.; Danwood Mzikenge Chirwa, ‘The right to health in international law: Its implications 
for the obligations of state and non-state actors in ensuring access to essential medicine’, 19(4) 
South African Journal on Human Rights (2003) pp. 541-566.

56 CESCR, General Comment No. 14, supra n. 36, at para. 47.
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3.1.3 Providing essential medicines is a core obligation
General Comment No. 14 brought essential medicines, as defined by the WHO, 
into the scope of the right to health’s core obligations. Core obligations relate to 
the minimum essential levels of a right, without which that right would be devoid 
of any meaning or relevance.57 Essential medicines are arguably the most precise 
element of the minimum core as they refer to a WHO concept that gives rise to a 
finite Model List of Essential Medicines. However, this precision is illusive. WHO’s 
Model List is intended to be further tailored by domestic governments to the local 
context of disease, infrastructure, and capital, resulting in a national list that is 
flexible and responsive to local contingencies.58 

The broader health rights discourse illustrates that basic entitlements better serve 
functional public health intents and human rights objectives when entitlements are 
fluid rather than fixed concepts.59 A prescriptive list of essential medicines would 
be excessively determinate and insufficient to secure rights realisation in different 
geographies and populations afflicted by dissimilar diseases. Instead, a minimum 
core should be seen as a concept to be given domestic content using public health 
and human rights principles, rather than as offering a finite and universal list of 
medicines.

The content and boundaries of core obligations in relation to essential medicines 
must be examined within international human rights law and specifically the IC-
ESCR. Curiously, the CESCR’s interpretation of the minimum core under the right 
to health critically departs from the foregoing notion that its achievement may be 
resource-dependent. General Comment No. 14 describes minimum core obligations 
as ‘non-derogable’, rejecting the notion that State’s non-compliance may be de-
fensible.60 However, in 2008 the CESCR returned to its initial view in General 
Comment No. 19 on the right to social security: derogations from the minimum 
core may be justified by a lack of available resources, provided that the State 
party demonstrates that all efforts have been made with a maximum of available 
resources to realise its obligations.61 

General Comments No. 19 (social security) and No. 22 (sexual and reproductive 
health) also confirmed essential medicines are a part of the State’s minimum core 
duties to these rights.62 In relation to social security, the CESCR affirms that 
achieving these obligations will necessitate a non-contributory scheme for univer-
sal coverage of those who cannot afford to purchase insurance.63 Recognising that 

57 CESCR, General Comment No. 3, supra n. 37, at para. 10; CESCR, General Comment No. 14, 
supra n. 36, at para. 43; CESCR, General Comment No. 22, supra n. 36, at para. 49.

58 WHO Expert Committee on the Selection and Use of Essential Medicines, ‘The selection and 
use of essential medicines’ WHO Technical Report Series No. 914 (2003), at p. 126.

59 Katharine G. Young, ‘The minimum core of economic and social rights: a concept in search of 
content’, 33 Yale Journal of International Law (2008) pp. 113-175.

60 CESCR, General Comment No. 14, supra n. 36, at para. 47.
61 CESCR, General Comment No. 19. The Right to Social Security (2008) UN Doc. E/C.12/

GC/19, at para. 60.
62 Ibid.; CESCR, General Comment No. 22, supra n. 36, at para.49(g).
63 CESCR, General Comment No. 19, supra n. 61, at para. 4(b).
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retrogressive measures may be inevitable, the CESCR requires States to demonstrate 
full use of a maximum of their available resources. Specific points of assessment 
raised by the CESCR include a ‘reasonable justification for the action’, a compre-
hensive examination of the alternatives, whether ‘the measures were directly or 
indirectly discriminatory’, the temporal nature of the measures, and protection 
against disproportionate effects on the disadvantaged and marginalised.64 

3.2 The right to enjoy the benefits of scientific progress and its 
applications – Article 15(1)b ICESCR

Besides the right to health, access to medicines also raises interesting human rights 
issues from the perspective of the right to enjoy the benefits of scientific progress 
and its applications as found in article 15(1)b ICESCR. Since its inception the right 
to benefit from science has been rather forgotten or neglected within international 
human rights law.65 There is even no generally accepted short name for referring 
to this right; for example, some use right to science (and culture),66 while others 
use the short form REBSP (for right to enjoy the benefits of scientific progress).67 
Although still imperfect in capturing the full meaning of the right, here it will be 
referred to as the right to benefit from science. 

It is really only in the last decade that (academic) debate has focused on this 
right. In a 2017 report by the American Association for the Advancement of Sci-
ence (AAAS) on giving meaning to the right to benefit from science, a study of 
State reports submitted to the CESCR between 1992-2013 found that 114 State 
parties reported on the implementation of art 15 ICESCR, the majority of which 
mentioning only one or two specific measures, while 51 State parties did not report 
on any measures taken.68 The report identified an increase of reporting over time.69 

64 Ibid., at paras. 38, 42.
65 Audrey R. Chapman, ‘Towards an understanding of the Right to Enjoy the Benefits of 

Scientific Progress and its Applications’, 8(1) Journal of Human Rights (2009) pp. 1-36; Ben 
Saul, David Kinley and Jacqueline Mowbray, The International Covenant on Economic, So-
cial and Cultural Rights. Commentary, Cases and Materials, Oxford University Press 2014, at 
pp. 1213-1214; Yvonne Donders, ‘The Right to Enjoy the Benefits of Scientific Progress: In 
Search of State Obligations in relation to Health’, 14(4) Medicine, Health Care and Philosophy 
(2011) pp. 371-381; Lea Shaver, ‘The Right to Science and Culture’, 1 Wisconsin Law Review 
(2010) pp. 121-184, at p. 126; Amrei Müller, ‘Remarks on the Venice Statement on the Right 
to Enjoy the Benefits of Scientific Progress and its Applications (Article 15(1)(b) ICESCR)’, 
10(4) Human Rights Law Review (2010) pp. 765-784, at p. 765.

66 See for example Shaver, supra n. 65, at pp. 153-154; UN Human Rights Council (HRC), 
Report of the Special Rapporteur in the Field of Cultural Rights, Farida Shaheed. The Right to 
Enjoy the Benefits of Scientific Progress and Its Applications (2012) UN Doc. A/HRC/20/26, 
at para. 1. 

67 For example, Leslie London, Helen Cox and Fons Coomans, ‘Multidrug-Resistant TB: Imple-
menting the Right to Health through the Right to Enjoy the Benefits of Scientific Progress’, 
18(1) Health and Human Rights Journal (2016) pp. 25-41.

68 Jessica M. Wyndham et al., ‘Giving Meaning to the Right to Science: A Global and Multidisci-
plinary Approach’, American Association for the Advancement of Science (2017) pp. 24-25.

69 Ibid., at p. 28.
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The CESCR has only very recently issued a General Comment on the relationship 
between science and ESC rights.70

3.2.1 What are the benefits of scientific progress? 
A right to enjoy the benefits of scientific progress and its applications begs the 
question: what are the benefits of scientific progress? Firstly, ‘scientific progress’ 
points to a forward movement, or in the words of article 27 of the Universal Dec-
laration of Human Rights (UDHR) ‘advancement’.71 The term ‘benefits’ and ‘prog-
ress’ together link to the notion of progressive realisation as found in article 2(1) 
ICESCR and convey the idea of a positive impact on human welfare.72 In view of 
the ICESCR’s object and purpose and fundamental human rights principles, such 
as human dignity, non-discrimination and equal treatment and a focus on the dis-
advantaged and marginalised, the right views science (and technology) as an instru-
ment for human benefit.73 Consequently, States should prioritise the development 
of science in the service of peace and human rights over other uses.74 That under-
scores the importance of science as a public good, which arguably is currently 
under threat by the commercialisation of science. Nonetheless, this cannot lead to 
an interpretation that all scientific research must be directed towards human ben-
efit and the realisation of human rights.75 That aim must be balanced with the 
freedom indispensable for scientific research and academic autonomy.76 

The benefits of science are widespread and cover material benefits that everyone 
can enjoy in their everyday life.77 Health, next to advancing knowledge, was 
ranked top in an AAAS study on defining the right.78 The CESCR finds that ‘ben-
efits’ refer to the material results of the application of scientific research.79 That 

70 CESCR, General Comment No. 25, supra n. 1. Specific mention must also be made of the 
Venice Statement on the Right to Enjoy the Benefits of Scientific Progress and Its Applications 
(‘the Venice Statement’) that is the result of three expert meetings initiated by the UN Educa-
tional, Scientific and Cultural Organisation between June 2007 – July 2009. Venice Statement 
on the Right to Enjoy the Benefits of Scientific Progress and Its Applications (2009), available 
at <https://en.unesco.org/human-rights/science>. Accessed 21 July 2021. 

71 The Oxford English Dictionary defines ‘progress’ as ‘progression or advancement 
through a process, a sequence of events, a period of time’ and ‘advancement to a further 
or higher stage; growth; development, usually to a better state or condition; improve-
ment’. The Oxford English Dictionary defines the term ‘advancement’ as ‘the action or an 
act of going forward’, and ‘a development, an improvement’.

72 The Oxford English Dictionary defines ‘benefits’ as ‘advantage, profit, good’ in the ordi-
nary sense. See also UN HRC, supra n. 66, at para. 24; London, supra n. 67, at p. 27.

73 Chapman, supra n. 65, at p. 11 et seq.
74 CESCR, General Comment No. 25, supra n. 1, at para. 6.
75 Chapman, supra n. 65, at p. 7; Müller, supra n. 65, at pp. 770-771.
76 See also Art. 15(3) ICESCR.
77 Chapman, supra n. 65, at p. 9.
78 AAAS Science and Human Rights Coalition, ‘Defining the Right to Enjoy the Benefits of 

Scientific Progress and its Applications: American Scientists’ Perspectives’, American Associa-
tion for the Advancement of Science (2013), at p. 2; Wyndham, supra n. 68, at p. 13.

79 CESCR, General Comment No. 25, supra n. 1, at para. 8.
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is confirmed by the reference to ‘applications’ in article 15(1)b ICESCR.80 Accord-
ingly, and as confirmed by the CESCR, ‘benefits’ includes all medical applications, 
such as medicines, vaccines diagnostics, medical equipment etc.81

The benefits of science, however, should not be limited to material benefits only, 
but also include the scientific process, its methodologies and tools,82 the scien-
tific knowledge and information directly deriving from scientific activities, and the 
role of science in forming critical and responsible citizens who are able to fully 
participate in a democracy society.83 

Consequently, the right to benefit from science functions as a cross-cutting 
principle for the realisation of other human rights. Although it has an intrinsic 
value as a human, its instrumental value is an essential tool for the realisation of 
other economic, social and cultural rights, particularly the right to health.84 

3.2.2 AAAQ framework 
For science to benefit everyone the right to benefit from science evidences a need 
for broad dissemination. That is further evidenced by article 15(2) ICESCR which 
clarifies that all necessary steps must be taken for ‘the conservation, the develop-
ment and the diffusion of science’. These three elements are interconnected and 
essential, and inform the interpretation of the right to benefit from science. ‘Con-
servation’ requires the identification and safeguarding of scientific knowledge, 
products and tools.85 ‘Development’ demands an explicit commitment to the de-
velopment of science and technology for human benefit.86 This requires free and 
open interchange of ideas and people, adequate and consistent funding, robust 
science education, and a recognition of the need for knowledge-based decisions 
making and the contributions of science.87 ‘Diffusion’ demands the dissemination 
of scientific knowledge and applications both within the scientific community and 
the public at large.88

Similarly to the right to health, the right to benefit from science contains the 
following interrelated and essential elements: availability, accessibility, quality, 

80 The Oxford English Dictionary defines ‘applications’ as ‘the action of bringing something to 
bear upon another with practical results’, and ‘the action of putting something to a use or pur-
pose’.

81 CESCR, General Comment No. 25, supra n. 1, at para. 7.
82 UN HRC, supra n. 66, at para. 24.
83 CESCR, General Comment No. 25, supra n. 1, at para. 8.
84 Ibid., at paras. 63, 67; London, supra n. 67, at p. 27; Müller, supra n. 65, at p. 772.
85 According to the Oxford English Dictionary ‘conservation’ is the ‘action or process of conserv-

ing’. See also UN HRC, supra n. 66, at para. 46.
86 The Oxford English Dictionary defines ‘development’ as ‘growth or maturation into a form 

which is more advanced, more elaborate, etc.; gradual change or progression by successive 
stages’. See also UN HRC, supra n. 66, at para. 47.

87 AAAS Science and Human Rights Coalition, supra n. 78, at p. 5.
88 The Oxford English Dictionary defines ‘diffusion’ as ‘the condition of being widely spread; 

wide or general distribution’ and ‘the dissemination of abstract things, as knowledge, ideas, 
etc.; transmission’. See also UN HRC, supra n. 66, at para. 48.
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acceptability and the protection of freedom of scientific research.89 Importantly 
with respect to access to medicines issues, is firstly, the element of availability 
which entails that scientific progress is actually taking place, and that scientific 
knowledge and its applications are protected and widely disseminated;90 and sec-
ondly, accessibility, which means that scientific progress and its applications should 
be accessible for all persons without discrimination.91 Consequently, States should 
promote scientific research, through financial support or other incentives, to create 
new medicinal applications and make them accessible and affordable to everyone, 
especially marginalised and vulnerable groups.92 

3.2.3 Creating an enabling environment
To explicate State parties’ obligations under article 15(1)b ICESCR, this provision 
cannot be viewed in isolation but must be read with reference to its paragraphs 
(2)-(4) and article 2 ICESCR. Similar to the right to health, the right to benefit from 
science is subject to progressive realisation and available resources but also entails 
immediate obligations, such as the prohibition of discrimination or the duty to take 
steps.93 As such, the right to benefit from science entails both negative obligations, 
that States parties should abstain from interfering in the freedom of individuals 
and institutions to develop science and diffuse its results, and positive obligations 
to take steps for the advancement of science and for the protection and dissemina-
tion of scientific knowledge and its applications.94 

In general terms the duty to fulfil the right to benefit from science demands that 
States create an enabling environment conducive to scientific/pharmaceutical in-
novation and R&D of public importance.95 Namely the right to benefit from science 
is not limited to the dissemination of the benefits of science only, but also more 
fundamentally encompasses the development of science as a whole.96 By referring 
to both development and diffusion, article 15(2) ICESCR recognises that the State’s 
duty to promote, facilitate and support science, the development element, is close-
ly connected to the duty to ensure that everyone has access to the benefits of science, 
the diffusion element.97 That requires that the environment, i.e. the existing regu-
latory structure, institutions, infrastructure, people etc., should be conducive to 
science and technology. Consequently, States parties have ‘a positive duty to ac-

89 CESCR, General Comment No. 25, supra n. 1, at paras. 16-20.
90 Ibid., at para. 16.
91 Ibid., at para. 17.
92 Ibid., at para. 67.
93 See further CESCR, General Comment No. 3, supra n. 37, at para. 1 et seq.; CESCR, General 

Comment No. 14, supra n. 36, at para. 30; CESCR, General Comment No. 25, supra n. 1, at 
para. 23.

94 CESCR, General Comment No. 25, supra n. 1, at paras. 14-15.
95 UN HRC, supra n. 66, at paras. 45-48, para. 74(a); Venice Statement, supra n. 70, at 

para. 13(a).
96 Chapman, supra n. 65, at p. 9; London, supra n. 67, at p. 27.
97 Mike Frick, Ian Henry and Erica Lessem, ‘Falling Short of the Rights to Health and Scientific 

Progress: Inadequate TB Drug Research and Access’, 18(1) Health and Human Rights Journal 
(2016) pp. 9-23, at p. 10.



50

tively promote the advancement of science through, inter alia, education and in-
vestment in science and technology.’98 

From the perspective of access to medicines issues set out above, the question 
arises whether the right to benefit from science demands that States promote and 
facilitate R&D for essential medicines, vaccines and other health technologies? 
What about R&D targeted at neglected diseases, considering that these diseases 
affect predominantly poorer patients in LMICs? 

The right to benefit from science does not provide an individual entitlement to 
claim a right to have new medicines developed for neglected or other diseases. 
According to London et al. the right to benefit from science entails a right 

to a legislative and policy framework adopted and implemented which aims at mak-
ing the benefits of scientific progress available and accessible – both through en-
couraging new scientific discoveries, and through removing barriers for existing 
scientific knowledge to be used for public benefit.99 

It is argued here that it is reasonable and persuasive to interpret the right to benefit 
from science as imposing an obligation on States to (at the very least) foster, 
stimulate and facilitate pharmaceutical and biomedical R&D that benefits the dis-
advantaged and poor.100 Namely, in light of the ICESCR’s object and purpose, 
human dignity and the notion of indivisibility and interrelatedness of all human 
rights, the right to benefit from science demands an explicit commitment to the 
development of science and technology for human benefit. 

The CESCR has confirmed that States ‘should provide adequate financial sup-
port for research that is important for the enjoyment of economic, social and cul-
tural rights, either through national efforts or, if necessary, by resorting to 
international and technical cooperation’.101 Specifically, the CESCR has identified 
that the obligation to develop a national framework law, and adopt and implement 
a national strategy or plan of action for the realisation of this goal as a prioritised 
core obligation under the ICESCR.102 In addition, States parties have a core obli-
gation to 

ensure that in the allocation of public resources, priority is given to research in 
areas where there is the greatest need for scientific progress in health […] and the 
well-being of the population, especially with regard to vulnerable and marginalised 
groups.103 

Therefore, creating an enabling environment requires States to allocate sufficient 
resources , and introduce IP policies and regulations that foster essential health-

98 CESCR, General Comment No. 25, supra n. 1, at para. 46.
99 London, supra n. 67, at p. 28.
100 Chapman, supra n. 65, at p. 9; Müller, supra n. 65, at pp. 777-778.
101 CESCR, General Comment No. 25, supra n. 1, at para. 62.
102 Ibid., at para. 52.
103 Ibid.
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related R&D and innovation.104 In addition, that also means encouraging R&D for 
neglected diseases or other essential health needs such as COVID-19 vaccines and 
treatments. 

3.3 Extraterritorial human rights obligations to secure universal access 
to medicines? 

As we have demonstrated, States have human rights obligations to ensure that 
everyone has access to essential medicines. For LMICs, which struggle with (se-
vere) resource constraints and local pharmaceutical manufacturing capacity, that 
can be particularly difficult. Unsurprisingly therefore, the CESCR has repeatedly 
recognised the essential role of international assistance and cooperation (IAC) for 
the full realisation of the ICESCR’s rights,105 emphasising in particular the duties 
of those States (and other actors) ‘in a position to assist’ to ‘enable developing 
countries to fulfil their core obligations’.106 Consequently, even though interna-
tional (human rights) law places the primary responsibility on the State for realis-
ing access to medicines for its population within its territory, it is increasingly 
acknowledged that health is a global and shared responsibility. 

The legal basis for such an obligation of IAC is found in article 2(1) ICESCR, 
which commands each State party to take steps towards the progressive realisation 
of the ICESCR’s rights, including through international assistance and coopera-
tion, that is read together with article 15(4) ICESCR, which recognises ‘the ben-
efits to be derived from the encouragement and development of international 
contacts and cooperation in the scientific fields’ and articles 55-56 of the UN 
Charter in light of the ICESCR’s object and purpose.107 Together they are argued 
to establish health-related extraterritorial obligations (ETOs) that exist alongside 
(and separate to) a State’s domestic human rights obligations.108 However, disagree-
ment and ambiguity remains as to the nature, scope and application of such obli-

104 Ibid., at para. 46.
105 CESCR, General Comment No. 3, supra n. 37, at paras. 13-14; CESCR, General Comment 

No. 14, supra n. 36, at para. 38; CESCR, General Comment No. 17. The right of everyone to 
benefit from the protection of the moral and material interests resulting from any scientific, 
literary or artistic production of which he or she is the author (2006) UN Doc. E/C.12/GC/17, 
at para. 36; CESCR, General Comment No. 22, supra n. 36, para. 50; General Comment 
No. 25, supra n. 1, at para. 77. 

106 CESCR, General Comment No. 14, supra n. 36, at para. 45. 
107 CESCR, General Comment No. 25, supra n. 1, at para. 77. See also Venice Statement, supra n. 

70, at para. 12(g).
108 Alicia Ely Yamin, ‘Our Place in the World: Conceptualising Obligations Beyond Borders 

in Human Rights-Based Approaches to Health’, 12(1) Health and Human Rights Journal 
(2010) pp. 3-14; Judith Bueno de Mesquita, Paul Hunt and Rajat Khosla , ‘The Human Rights  
Responsibility of International Assistance and Cooperation in Health’, in Mark Gibney and 
Sigrun Skogly (eds.), Universal Human Rights and Extraterritorial Obligations, University of 
Pennsylvania Press 2010, pp.104-129.
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gations.109 The Maastricht Principles on Extraterritorial Obligations of States in 
the Area of Economic, Social and Cultural Rights (the Maastricht Principles on 
ETOs) aim to fill this gap.110 Although formally non-binding, they are instructive 
as an interpretive tool and build on the CESCR’s interpretation. Moreover, they 
have increasingly been referred to and used by international human rights bodies.111 

ETOs encompass ‘obligations relating to the acts and omissions of a state […] 
that have effects on the enjoyment of human rights outside that state’s territory’.112 
In today’s globalised and interdependent world, State conduct can, and regularly 
does, affect individuals’ access to (essential) health technologies both within and 
beyond a country’s borders. For example, especially during the early stages of the 
COVID-19 pandemic many countries responded to acute shortages of personal 
protective equipment, medicines and other medical equipment by imposing export 
restrictions to bolster domestic supplies. As a result, especially LMICs were left 
with few options to secure essential medical supplies in their fight against the 
pandemic. Another concern is ‘vaccine nationalism’ where governments have 
entered into pre-purchase agreements with COVID-19 vaccine developers to secure 
doses for their own population ahead of other countries. Vaccine nationalism re-
sulted in the first developed vaccine(s) becoming available first and mainly to rich 
countries, leaving vulnerable populations in LMICs to wait.

Secondly, ETOs encompass ‘obligations of a global character […] to take action, 
separately, and jointly through international cooperation, to realise human rights 
universally’.113 Again the COVID-19 pandemic highlights the importance of the 
human right duty of all States to contribute, to the maximum of their available 
resources, to the common task of developing science.114 The right to benefit from 
science acknowledges that science is a global good and that deep international 
disparities in science and technology exist among States. As a result, it recognises 
the responsibilities of particularly developed States to contribute to the develop-

109 Saul et al., supra n. 65, at pp. 138-140; John Tobin, The Right to Health in International Law, 
Oxford University Press 2011, at p. 368. 

110 Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social 
and Cultural Rights (2011), available at <https://www.etoconsortium.org/en/main-navigation/
our-work/what-are-etos/>. Accessed 21 July 2021. 

111 CESCR, General Comment No. 24. State Obligations under the International Covenant on 
Economic, Social and Cultural Rights in the Context of Business Activities, (2017) UN Doc. 
E/C.12/GC/24, at footnote 71; UN HRC, Report of the Special Rapporteur on the Human 
Rights to Safe Drinking Water and Sanitation, C. de Albuquerque. Common Violations of the 
Human Rights to Water and Sanitation (2014) UN Doc. A/HRC/27/55, at para. 70; UN HRC, 
The Negative Impact of the Non-Repatriation of Funds of Illicit Origin on the Enjoyment of 
Human Rights. Final Report of the Independent Export on the Effects on Foreign Debt and 
other Related International Financial Obligations of States on the Full Enjoyment of All Hu-
man Rights, particularly Economic, Social and Cultural Rights, C. Lumina (2014) UN Doc. A/
HRC/25/52, at paras. 37-41. 

112 Maastricht Principles on ETOs, supra n. 110, at para. 8(a).
113 Ibid., at para. 8(b).
114 Art. 2(1) ICESCR; CESCR, General Comment No. 25, supra n. 1, at para. 48.
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ment of science and technology in, and the sharing of the benefits and applications 
of scientific progress with LMICs.115 

However, the contemporary nature of science is markedly different from the 
scientific and technological environment at the inception of international human 
rights law as we now know it.116 The privatisation of science that has been preva-
lent during the last decades, especially in the biomedical and pharmaceutical field, 
can have negative consequences for the enjoyment of the rights to health and 
benefit from science.117 Economic globalisation, the increase and strengthening of 
global institutions such as the WTO, and the growth of large and powerful multi-
national corporations have significantly impacted the way in which science is 
conducted and the role of the State in that regard. Private corporations dominate 
the pharmaceutical sector now and are major actors in pharmaceutical and bio-
medical R&D and innovation; as we will see below that complicates States’ efforts 
to comply with their access to medicines obligations.118

3.4 Enforcing ESC rights through the Optional Protocol to the 
ICESCR119

While the obligations in the ICESCR are legally binding on States, they have long 
been difficult to enforce unless formally implemented in national law. However, 
the 2013 Optional Protocol (OP) to the ICESCR became a landmark in the inter-
national enforcement of ESC rights, although to date (July 2021) only 26 States 
have ratified the Optional Protocol.120 The Optional Protocol allows individuals to 
submit complaints that allege a violation of their right to health to an interna-
tional quasi-judicial body (CESCR) empowered to issue ‘views’ that are formally 
non-binding but authoritative recommendations for national governments.121 

Following much deliberation, the CESCR adopted the ‘standard of reasonable-
ness’ (art. 8(4) ICESCR OP) as the measure of State action on ESC rights. This 
marked a departure from a minimum entitlement (set out in General Comment No. 
14), suggesting that in the context of essential medicines, the right to health may 
be better fulfilled by applying uniform criteria to set the scope and texture of local 
minimum standards. The Optional Protocol also signals the official endorsement 
of reasonableness as the threshold against which States’ action to realise health 
rights will be judged. As a result, the CESCR now effectively condones a softer 

115 CESCR, General Comment No. 25, supra n. 1, at paras. 79-80.
116 London, supra n. 67, at p. 30.
117 CESCR, General Comment No. 25, supra n. 1, at para. 58. 
118 UN HRC, supra n. 66, at para. 70.
119 This section is a version of Katrina Perehudoff and Lisa Forman’s ‘What constitutes “reason-

able” State action on core obligations? Considering a right to health framework to provide 
essential medicines’, 11(1) Journal of Human Rights Practice (2019) pp. 1-21.

120 UN OHCHR, Status of Ratifications. Interactive Dashboard, available at <https://indicators.
ohchr.org>. Accessed 21 July 2021. 

121 UNGA, Optional Protocol of the Covenant on Economic, Social and Cultural Rights (2008) 
UN Doc. A/RES/63/117.
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approach to enforcing minimum core obligations in the Optional Protocol, which 
enables the international justiciability of ICESCR rights and creates another avenue 
for their normative development.122 

It is important to note that State commitment to the Optional Protocol is volun-
tary and only claimants in the 26 ratifying countries (to date) may submit a com-
plaint. Some may argue that the few State parties to the Optional Protocol limit its 
global applicability and its potential to advance the enjoyment of health rights. 
Nevertheless, the normative content of the Optional Protocol and its supporting 
statements can be considered to mark the CESCR’s desired ‘direction of travel’ for 
social rights interpretation and enforcement globally. The Optional Protocol is 
therefore an authoritative landmark on the path of social rights adjudication, of-
fering guidance to domestic judiciaries more generally, regardless of the current 
number of State parties who can make use of the specific complaint mechanisms.123 

In a new era under the Protocol, fulfilling social rights is contingent upon wheth-
er the State has taken sufficiently appropriate measures within the limits of its 
maximum available resources.124 In doing so, the reasonableness standard further 
and critically departs from the briefly held notion of core obligations as inviolable, 
reverting to the earlier suggestion that there may be acceptable circumstances in 
which States’ failure to realise a minimum standard of rights enjoyment is justified. 
Bruce Porter describes this novel examination as follows: 

Reasonableness is a contextual inquiry into the content of Covenant rights in par-
ticular circumstances, attending equally to both the voice and experiences of claim-
ants, and to the realities, restraints, and difficult choices faced by governments. 
What is reasonable will depend as much on the nature of the interest at stake and 
the unique circumstances of the particular claimant or group, as on budgetary con-
straints, competing needs and policy rationale presented by the state.125

The contours of the reasonableness standard are still being drawn in legal practice. 
To date, the most instructive criteria for assessing reasonableness are outlined in 
the 2007 CESCR Statement on ‘The obligation to take steps to a “maximum of 

122 Lisa Forman, ‘Can Minimum Core Obligations Survive a Reasonableness Standard of Review 
under the Optional Protocol to the International Covenant on Economic, Social and Cultural 
Rights’, 47(2) Ottawa Law Review (2015) pp. 557-573, at p. 561.

123 Brian Griffey, ‘The “reasonableness” test: Assessing violations of state obligations un-
der the Optional Protocol to the International Covenant on Economic, Social and Cultural 
Rights’, 11(2) Human rights law review (2011) pp. 275-327.

124 Ibid.; Catarina De Albuquerque, ‘Chronicle of an Announced Birth: The Coming into Life of 
the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights-
The Missing Piece of the International Bill of Human Rights’, 32(1) Human Rights Quar-
terly (2010) pp. 144-178.

125 Bruce Porter, ‘Reasonableness and article 8 (4)’, in Malcolm Langford, Bruce Porter, Rebecca 
Brown and Julieta Rossi (eds.), The Optional Protocol to the International Covenant on Eco-
nomic, Social and Cultural Rights: A Commentary, Pretoria University Law Press 2014.
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available resources”’.126 The criteria in the Statement have since been applied to 
a limited number of complaints under the Optional Protocol.127 To date, the 2007 
Statement remains the most instructive and authoritative account of points to con-
sider when assessing whether States have taken adequate or reasonable measures 
within their available resources under the Optional Protocol. Selected considerations 
include (emphasis added): 

(a) the extent to which the measures taken were deliberate, concrete and targeted 
towards the fulfilment of economic, social and cultural rights;
(b) whether the State party exercised its discretion in a non-discriminatory and 
non-arbitrary manner; 
(d) where several policy options are available, whether the State party adopts the 
option that least restricts Covenant rights;

The 2007 Statement also includes a second list of objective criteria to assess 
whether resource constraints may justify regressive action. Criteria for evaluat-
ing retrogressive measures relevant here include (emphasis added): 

(b) the severity of the alleged breach, in particular whether the situation concerned 
the enjoyment of the minimum core content of the Covenant; 
(e) whether the State party had sought to identify low-cost options; and
(f) whether the State party had sought cooperation and assistance or rejected offers 
of resources from the international community for the purposes of implementing the 
provisions of the Covenant without sufficient reason.

The above principles derived from the human rights framework can guide States 
and adjudicators facing queries about how to fairly and equitably distribute health 
resources, including essential medicines. This is explored further in Section 5.3.

3.5 Customary international law

Access to medicines is protected under treaty law, most notably the ICESCR. A 
further interesting question concerns the role of customary international law in this 
discussion. Namely, custom binds all States128 while treaty law only binds States 
parties to that particular treaty. Consequently, this section investigates a possible 
(emerging) customary right of access to essential medicines, particularly in the 
context of epidemics and pandemics.129 Proving the existence of a rule of custom-
ary international law is a complex and difficult process, and it is outside the scope 

126 CESCR, An evaluation of the obligation to take steps to the ‘maximum of available resources’ 
under an Optional Protocol to the Covenant (2007) UN Doc. E/C.12/2007/1. 

127 CESCR, Views of the Committee concerning Communication No. 2/2014 (2015) UN 
Doc. E/C.12/55/D/2/2014; CESCR, Views of the Committee concerning Communication  
No. 1/2013 (2016) UN Doc. E/C.12/57/D/1/2013.

128 Except for persistent objectors. See ICJ, Fisheries Case (United Kingdom v. Norway) (18 De-
cember 1951), at p. 131. 

129 In the meaning of Art. 38.1 of the Statute of the International Court of Justice.
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of this report to exhaustively address whether such customary law exists, but below 
we set out some interesting developments that can aid in this discussion. 

Simply said, customary international law is the hardening of a practice into a 
legally binding norm. For custom to come into existence the two conditions of 
article 38(1)b Statute of the ICJ must be met. Custom exists when a particular 
practice is, first, a general practice among States, and second, accepted by those 
States as law (opinio juris sive necessitatis). The first requirement concerns the 
actual practice engaged by States which must be both ‘extensive and virtually 
uniform’.130 Complete consistency is not required.131 Evidence of State practice 
can be obtained from numerous sources, that includes physical acts, or verbal or 
written statements by States. The second requirement is that such State practice 
only creates legally binding rules when it constitutes ‘evidence of a belief that this 
practice is rendered obligatory by the existence of a rule of law requiring it’.132 
Ascertaining what States believe to be the law is a process fraught with complica-
tions. Increasing reference has been made to State conduct within international 
organisations, particularly resolutions adopted by the United Nations General  
Assembly (UNGA) have been used to confirm the existence of opinio juris and 
custom.133

During the last two decades, access to medicines issues have received increas-
ing attention in UN bodies, other international organisations and international rela-
tions in general. The focus being particularly on epidemics and pandemics. The 
UNGA, for example, has frequently stressed the importance of making anti-retro-
viral medicines available at an affordable cost to address the HIV/AIDS epidemic 
as a human rights issue.134 In its 2021 Resolution the UN General Assembly ‘com-
mits to ensuring global accessibility, availability and affordability of safe, effective 
and quality-assured medicines, including generics, vaccines, diagnostics and oth-
er health technologies to prevent, diagnose and treat HIV’.135 It also reaffirmed the 
right to fully use the flexibilities contained in the TRIPS Agreement and Doha 
Declaration on TRIPS and Public Health in order to protect public health and 

130 ICJ, The North Sea Continental Shelf Cases (Federal Republic of Germany v. Denmark; Fed-
eral Republic of Germany v. Netherlands) (20 February 1969), at para. 74.

131 ICJ, Case Concerning Military and Paramilitary Activities In and Against Nicaragua (Nicara-
gua v. United States of America), Merits, (27 June 1986), at para. 186.

132 North Sea Continental Shelf Cases, at para. 77.
133 Malcolm N. Shaw, International Law, Cambridge University Press 2017, at pp. 65-66; Wall 

Advisory Opinion, at para. 86.
134 UNGA, Resolution S-26/2. Political Declaration on HIV/AIDS (2001) UN Doc. A/RES/S-26/2 

(adopted without a vote); UNGA, Resolution 60/262. Political Declaration on HIV/AIDS 
(2006) UN Doc. A/RES/606/262 (adopted without a vote); UNGA, Resolution 65/277. Po-
litical Declaration on HIV/AIDS (2011) UN Doc. A/RES/65/277 (adopted without a vote); 
UNGA, Resolution 70/266. Political Declaration on HIV/AIDS: On the Fast Track to Accel-
erating the Fight Against HIV and to Ending the AIDS Epidemic by 2030 (2016) UN Doc. A/
RES/70/266 (adopted without a vote). 

135 UNGA, Resolution 75. Political Declaration on HIV/AIDS: Ending Inequalities and Getting on 
Track to End AIDS by 2030 (2021) UN Doc. A/RES/75/284 (adopted with 165 votes in favour, 
4 against, and 24 non-voting), at para. 68. 



57

particularly to promote access to medicines for all.136 The UNGA has, furthermore, 
recognised that the fulfilment of the right to health and access to affordable exist-
ing and new tuberculosis medicines remains challenging, especially in developing 
countries.137 Moreover, both the UNGA and the UN Human Rights Council (HRC) 
have acknowledged the impacts of the COVID-19 pandemic on the right to health 
and States’ responsibilities to promote and ensure global access to medicines, vac-
cines and medical equipment needed to confront the pandemic.138 These resolutions 
underscore the importance of access to medicines including generics, and interpret-
ing and implementing IP rights in a manner supportive of the right of Member 
States to protect public health.139

Further support for State action on access to medicines is offered by the UN 
Commission on Human Rights whose work is continued by the UN HRC.140 In its 
resolutions the UN HRC recognises that access to medicines and vaccines is one 
of the fundamental elements of the right to health and emphasises States’ respon-
sibility to ensure access for all, without discrimination, to medicines, in particular 
essential medicines that adhere to the AAAQ elements.141 It calls upon States ‘to 

136 Ibid., at para. 68(a). 
137 UNGA, Resolution 73/3. Political Declaration of the High-Level Meeting of the General 

Assembly on the Fight Against Tuberculosis (October 2018) UN Doc. A/RES/73/3 (adopted 
without a vote), at para. 13.

138 UNGA, Resolution 74/274. International Cooperation to Ensure Global Access to Medicines, 
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140 See for example its Resolution 2001/33 in which the Commission recognised ‘that access 

to medication in the context of pandemics such as HIV/AIDS is one fundamental element 
for achieving progressively the full realisation of the right of everyone to the enjoyment of 
the highest attainable standard of physical and mental health’. UN Cion on HR, Resolution 
2001/33. Access to Medication in the Context of Pandemics Such as HIV/AIDS (2001),  
UN Doc. E/CN.4/RES/2001/33, at para. 1. The Commission has reiterated this several times 
in later resolutions recognising the role of intellectual property rights and the TRIPS Agree-
ment by welcoming the Doha Declaration on TRIPS and Public Health. See UN Cion on HR, 
Resolution 2002/32. Access to Medication in the Context of Pandemics Such as HIV/AIDS 
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cation in the Context of Pandemics Such as HIV/AIDS (2002) UN Doc. E/CN.4/RES/2002/32;  
UN Cion on HR, Resolution 2003/29. Access to Medication in the Context of Pandemics Such 
as HIV/AIDS, Tuberculosis and Malaria (2003) UN Doc. E/CN.4/RES/2003/29; UN Cion on 
HR, Resolution 2004/26. Access to Medication in the Context of Pandemics Such as HIV/
AIDS, Tuberculosis and Malaria (2004) UN Doc. E/CN.4/RES/2004/26; UN Cion on HR, 
Resolution 2005/23. Access to Medication in the Context of Pandemics Such as HIV/AIDS, 
Tuberculosis and Malaria (2005) UN Doc. E/CN.4/RES/2005/23.

141 UN HRC, Resolution 41/10. Access to Medicines and Vaccines in the Context of the Right of 
Everyone to the Enjoyment of the Highest Attainable Standard of Physical and mental Health 
(2019) UN Doc. A/HRC/RES/41/10 (adopted without a vote), at paras. 1-2. See also UN HRC, 
Resolution 32/15. Access to Medicines in the Context of the Right of Everyone to the Enjoy-
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promote access to safe, effective, quality and affordable medicine and vaccines for 
all, including through the use to the full of the provisions of the [TRIPS] which 
provide flexibility for that purpose’.142

In addition to State practice on access to medicines within the framework of the 
United Nations, numerous resolutions adopted by Members of the WHO illustrate 
the salience of essential medicines as part of the right to health. Also within the 
WTO the severity of public health problems affecting developing and least-devel-
oped countries, especially as regards access to medicines, has been recognised with 
the adoption of the Doha Declaration on the TRIPS Agreement and Public Health.143 
The amendment to TRIPS, in addition to the Doha Declaration (and the 2003 
Decision), constitutes a very powerful statement of state practice: namely support 
for the promotion and protection of public health and access to medicines espe-
cially in the area of HIV/AIDS, tuberculosis and malaria. 

These resolutions and declarations adopted within international organisations 
are examples of paper practice on access to medicines in the context of pandemics. 
There is also evidence of increasing non-paper practice of States on this particular 
issue. For example, States have indicated their willingness to take responsibility 
in the fight against public health pandemics through the establishment of a Global 
Fund to Fight AIDS, Tuberculosis and Malaria144 in January 2002, which has been 
a critical source of financing to scale-up access to HIV/AIDS medicines, and by 
contributing to COVAX.145

Moreover, a closer look at domestic law illustrates that State practice increas-
ingly embraces access to medicines as part of the right to health. The first indicator 
is the inclusion of medicines-related rights in domestic constitutional law, which 
is pointed to as a signal of a State’s commitment to access to medicines and health 
system equity.146 A 2008 study of 186 constitutions identified three constitutions 
worldwide that included provisions on medicines, and a fourth that provided for es-

in the Context of the Right of Everyone to the Enjoyment of the Highest Attainable Standard 
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sential goods and services.147 A follow-up survey found that twenty-two constitu-
tions in force in 2015 included the duty to protect and/or to fulfil access to essential 
medicines.148 

Finally, domestic litigation illustrates how access to medicines is considered by 
the judiciary in relation to fundamental and human rights. A global survey con-
ducted in 2004 of domestic ‘access to medicines’ litigation identified 59 court 
cases from 12 LMICs in which access to essential medicines was claimed under 
the right to health.149 Half of these cases related to life-saving treatment for HIV/
AIDS. The study showed that international treaties, if enforced through constitu-
tional provisions, could promote the realisation of individual rights at the national 
level. The examples identified through this survey show that individual court cas-
es can generate entitlements across a population group, that government policies 
towards pharmaceuticals have successfully been challenged in court using human 
rights arguments, and that States have special obligations towards the poor and 
disadvantaged. Domestic court claims for publicly-funded medicines have grown 
since 2004, particularly in domestic courts in South America; these cases will not 
be discussed in detail in this report. 

In conclusion, although the above is probably insufficient to prove the existence 
of custom that demands State action on access to medicines similarly to what the 
ICESCR requires, it does show that States increasingly recognise that access to 
essential medicines in the context of pandemics is a fundamental element of the 
right to health. 

4. REGIME INTERACTION: THE INTERFACE BETWEEN HUMAN 
RIGHTS AND TRIPS

In the introductory report on ‘The Origins and Scope of Global Health Law’ Bri-
git Toebes and Meaghan Beyer discuss several ways that the right to health inter-
acts with efforts to protect health within other regimes. The impact of IPRs on 
access to medicines and the interaction between the right to health and interna-
tional IP and trade law is identified as one such interaction.150 It finds that these 
interactions are often complex and subject to tension, whether actual or perceived.151 

The issue of regime interaction was addressed by the International Law Com-
mission (ILC) in its 2006 report on the fragmentation of international law, where 
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it raised the question of how to define conflict.152 A strict definition of conflict 
presumes ‘that conflict exists if it is possible for a party to two treaties to comply 
with one rule only by thereby failing to comply with another rule’.153 It is evident 
that the right to health standards as found in the ICESCR are not strictly incompat-
ible with the IP standards of the TRIPS Agreement. The two treaties set out a range 
of negative and positive obligations, yet both – although the ICESCR more so than 
TRIPS – allow States parties flexibility in the manner of implementation. As such 
they do not contain mutually exclusive obligations.154 Such a strict direct incom-
patibility of treaty terms is the traditional understanding of conflict, setting a rath-
er high threshold for finding a conflict and thus rightly considered to be unduly 
narrow.155 The ILC report, however, also finds that there are ‘looser understandings’ 
of what constitutes a conflict.156 Even though there is no strict incompatibility, a 
treaty may frustrate the goals of another treaty. Consequently, a wider notion of 
conflict is identified ‘as the situation where two rules or principles suggest differ-
ent ways of dealing with a problem’.157 

On the basis of such an understanding, the question arises whether a conflict, 
or maybe better termed tension can be identified between States’ access to medicines 
human rights obligations and their TRIPS obligations. It is argued here that TRIPS 
can frustrate the objectives of the international human rights regime as evidenced 
by IPRs’ impact on access and innovation.158 Simply put, the object and purpose 
of both regimes are very different.159 They have different starting points and prin-
cipal characteristics. The ICESCR’s objective is to safeguard human dignity and 
views access to medicines as a key element for the realisation of human rights, 
identifying the obligation to provide essential medicines as a prioritised core ob-
ligation. The consequence is that ‘any intellectual property regime that makes it 
more difficult for a State party to comply with its core obligations […] is incon-
sistent with the legally binding obligations of the State party.’160 TRIPS’ primary 
purpose on the other hand is to protect IP, focusing on the interests of the owners 
of IP, while also providing means to safeguard other interests such as health and 
taking account of the users of IP. To what extent TRIPS provides sufficient flexibil-
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ity to effectively integrate the right to health to secure a fair balance is further 
discussed below.161 

A broader perspective makes visible how this regime interaction is skewed in 
favour of WTO compliance. TRIPS falls under the WTO dispute settlement mech-
anism. If a WTO member is found to be in violation of its obligations the Dispute 
Settlement Body may, as a last resort, authorise the complainant to withdraw trade 
or other concessions against the violator.162 Irrespective of the recent crisis in the 
WTO dispute settlement system, the mere possibility of cross-retaliation is, and 
has been, a powerful incentive, particularly for developing members, to comply 
with their TRIPS obligations.163 The ICESCR, on the other hand, does not have a 
monitoring mechanism capable of compelling States to abide by their human rights 
obligations. The lack of effective enforcement gives them a factually weaker posi-
tion compared to WTO norms. 

This tension between human rights and WTO norms has presented itself in dif-
ferent forms but is probably most apparent and has received most attention in the 
IP and access to medicine debate. Subsequently the question that must be addressed 
is how such tension can be resolved.164 As outlined above, in general terms there 
are two approaches: the conflict approach that presupposes human rights enjoy 
normative superiority, and the coexistence approach which assumes that a fair 
balance between IP protection and access can be struck. Both will be addressed in 
turn. 

4.1 The principle of human rights primacy

One of the first human rights bodies to be critical of the TRIPS standards was the 
Sub-Commission on the Promotion and Protection of Human Rights who, in a 
resolution adopted in 2000, declared the ‘primacy of human rights obligations over 

161 See Section 4.2.1. 
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163 James Harrison, The human rights impact of the World Trade Organisation, Hart Publishing 
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applied. See ILC, supra n. 152, at para. 234. The lex specialis rule is only applicable in a situ-
ation of conflict between special and general international law, yet WTO law and international 
human rights law are both subsystems of general international law. Consequently, with respect 
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economic policies and agreements’.165 International law does indeed recognise that 
certain norms are superior to others. Can the right to health and/or access to med-
icines be classified as such? 

Jus cogens or peremptory norms are norms ‘accepted and recognised by the 
international community of States as a whole as a norm from which no derogation 
is permitted’.166 There is no source of international law listing which norms have 
attained that status. Rather, judicial decisions and scholarship have tackled this 
question. Generally accepted examples include the prohibition of genocide, slavery, 
torture, racial discrimination, the prohibition of the illegal use of force, the basic 
rules of humanitarian law and self-determination.167 Others have added (the pro-
hibition of gross violations of) the right to life, dignity and bodily integrity.168 
Notably, General Comment No. 14 finds that the provision of essential medicines 
is part of the minimum core content of the right to health and, thus, a non-deroga-
ble obligation. Yet, an analysis of CESCR’s approach over time suggests it has 
shifted from an inviolable minimum core to a core that is subject available resourc-
es.169 The ICESCR itself does not formally prioritise certain elements of a right 
above others, nor does it include a provision similar to the International Covenant 
on Civil and Political Rights prohibiting derogations from the rights enshrined in 
the ICESCR. Quite the opposite, it provides for the possibility to impose limitations 
(Article 4 ICESCR). Moreover, international practice suggests a narrow approach 
to the characterisation of jus cogens norms.170 Consequently, there is no interna-
tional consensus to extend jus cogens status to the right to health or a right of access 
to essential or even life-saving medicines.171 

Furthermore, it has been argued that human rights as an emanation of UN 
Charter obligations would enjoy primacy on the basis of article 103 of the UN 
Charter.172 Article 103 states that ‘in the event of a conflict between the obligations 
of the members of the United Nations under the present Charter and their obliga-
tions under any other international agreement, their obligations under the present 
Charter shall prevail’. Obligations flowing from human rights treaties adopted 
within the UN framework, such as the ICESCR, are then considered to be obliga-
tions under the Charter, particularly under articles 55 and 56, and would thus 
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prevail over WTO obligations including TRIPS. Noteworthy is the CESCR’s state-
ment that the interpretation of trade/investment agreements should take account of 
States’ human rights obligations consistent with article 103 of the UN Charter and 
the specific nature of human rights obligations. It adds that State parties ‘cannot 
derogate from the obligations under the Covenant in trade and investment treaties 
that they may conclude’.173 

However, that cannot lead to the conclusion that human rights treaties in gen-
eral, or the right to health in particular, trump trade or IP agreements. Namely, the 
generally accepted reading of article 103 is that it gives primacy to those obliga-
tions expressly stated in the UN Charter and emanating from binding decisions by 
UN bodies, most notably Security Council resolutions adopted under Chapter VII, 
but not to human rights treaty obligations or non-binding resolutions adopted by 
UN human rights bodies.174 

The TRIPS Agreement itself, however, does provide for the possibility of over-
riding TRIPS obligations in certain cases, primarily to protect a WTO member’s 
essential security interests.175 These so-called ‘security exceptions’ allow WTO 
Members to waive IP rules in certain situations that they are otherwise bound to 
under the Agreement.176 It could, arguably, allow domestic measures to protect 
health to take priority over TRIPS obligations, beyond the existing TRIPS flexi-
bilities (such as compulsory licensing) as will be addressed below.177 The possibil-
ity of invoking these ‘security exceptions’ has been explored by Prof. Fred Abbott 
in relation to the production and/or distribution of COVID-19 medical products.178

173 CESCR, General Comment No. 24, supra n. 111, at para. 13. See for a similar statement: UN 
HRC, ‘Report of the Special Rapporteur on the Right to Food, Olivier De Schutter; Addendum; 
Guiding Principles on Human Rights Impact Assessments of Trade and Investment Agree-
ments’ (2011) UN Doc. A/HRC/19/59/Add.5, principle 1 para. 1.3.

174 ILC, supra n. 152, at para. 331. On the other hand: UN Sub-Cion on HR, supra n. 6, at 
para. 3; UN Commission on Human Rights, Globalisation and Its Impact on the Full Enjoyment 
of Human Rights; Progress Report Submitted by J. Oloka-Onyango and Deepika  Udagama 
in Accordance with Sub-Commission Resolution 1999/8 and Commission on Human Rights  
Decision 2000/102 (2000) UN Doc. E/CN.4/Sub.2/2000/13, at para. 14.

175 Art. 73 TRIPS. 
176 In addition to protecting essential security interests, Art. 73(c) TRIPS allows WTO members 

to take measures or to comply with their obligations under the UN Charter. This reflects the 
general conflict rule in Art. 103 of the UN Charter. This, however, ‘does not offer a strong 
(legal) case for overriding TRIPS obligations in order to promote access to medicines’. Grosse 
Ruse-Khan, supra n. 164, at p. 411. 

177 Art. 73(b)iii TRIPS sets out that the TRIPS Agreement does not prevent WTO members from 
taking measures for the protection for their essential security interests, if taken in time of an 
emergency in international relations. This may, arguably, be invoked in the context of pandem-
ics such as HIV/AIDS and COVID-19 as long as the WTO member can demonstrate a reason-
able relation between the measures and its impact on security interests whose protection can be 
justified. What an essential security interest is and what is necessary to protect it is primarily 
informed by a member’s self-assessment. What constitutes an emergency (in international rela-
tions) may be informed by the 2001 Doha Declaration on TRIPS and Public (para. 5(c)) and 
would as such encompass public health crises. Grosse Ruse-Khan, supra n. 164, at pp. 408-410.

178 Frederick M Abbott, ‘The TRIPS Agreement Article 73 Security Exceptions and the COV-
ID-19 Pandemic’, 116 South Centre Research Paper (2020).
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Instead of a conflict approach presuming the general primacy of the right to 
health over TRIPS, many scholars prefer to assess how these two regimes interact. 
Namely, in international law there is a strong presumption against conflict. It is 
assumed that when States create new obligations under international law, they do 
not derogate from their already existing obligations.179 Toebes and Beyer put for-
ward that key questions include ‘how these regimes and their corresponding norms 
should be interpreted to best position States to protect public health. This includes 
identifying how to balance competing objectives and do so in a way that respects 
all relevant obligations and achieves the highest attainable standard of health.’180

4.2 The principle of systemic integration & harmonious interpretation

The WTO Agreement does not formally address its relation to other regimes, nei-
ther does the TRIPS Agreement contain a general conflict rule. Yet, the WTO is 
not a self-contained regime. Article 3.2 of the WTO’s Dispute Settlement Under-
standing (DSU) mandates that the WTO dispute settlement system should clarify 
WTO law in accordance with the customary rules of interpretation of interna-
tional law.181 Article 31.3(c) of the Vienna Convention on the Law of Treaties 
(VCLT) states that, together with the context, ‘any relevant rules of international 
law applicable in the relation between the parties’ shall be taken into account when 
interpreting a treaty. That has been argued to facilitate systemic integration, em-
phasising the unity of international law, where treaties are contextually interpreted 
taking account of a broader normative environment within international law.182 
Article 31.3(c) VCLT is the linking device between disparate bodies of interna-
tional law which may enable the integration of the right to health, and human rights 
more generally, within TRIPS.183 

However, the extent of integration is limited by article 3.2. DSU’s last sentence 
that the rights and obligations provided in the WTO agreements cannot be dimin-
ished or added to. Human rights as external (non-WTO) norms can, therefore, only 
be integrated into the WTO regime through treaty interpretation. The WTO adju-
dicative bodies can clarify and apply WTO law, but are not competent to give direct 
effect to international human rights law and formally interpret and enforce human 
rights treaties.184 The human rights to health and benefit of science, therefore, 

179 ILC, supra n. 152, at p. 37; Joost Pauwelyn, Conflict of norms in public international law. 
How WTO law relates to other rules of international law, Cambridge University Press 2003, 
at p. 207. See also ICJ, Right of Passage over Indian Territory (Portugal v. India), Preliminary 
Objections, (26 November 1957), at p. 142. Here the ICJ found that ‘it is a rule of interpretation 
that a text emanating from a government must, in principle, be interpreted as producing and 
intended to produce effects in according with existing law and not in violation of it’.

180 Toebes and Beyer, supra n. 150, at p. 29.
181 See for example WTO Appellate Body Report, India–Patent Protection for Pharmaceutical 

and Agricultural Chemical Products (19 December 1997) WT/DS50/AB/R, at para. 46.
182 ILC, supra n. 152, at paras. 413 et seq.
183 Forman, supra n. 168, at p. 163.
184 Art. 3.2 DSU. 
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only play a limited role in the WTO regime as interpretative tools, but in case of 
a conflict will be discarded in favour of WTO norms.185 There is a general lack of 
explicit human rights references in the WTO Agreement, TRIPS, WTO jurispru-
dence and even the Doha Declaration on TRIPS and Public Health. This fragmen-
tation within international law establishes a factual hierarchy, independent of any 
normative hierarchy.186

The following sections explore ways in which to reconcile the tensions regard-
ing access to medicines between international human rights law, intellectual prop-
erty, and international trade law. Specifically we address ways which allow for 
systemic integration of human rights norms and TRIPS obligations. TRIPS contains 
several ‘integration’ provisions that can be interpreted and implemented in a man-
ner that allows States to also take account of the users of IP and objectives beyond 
merely the protection of IP. These are generally referred to as TRIPS flexibilities. 
Conversely, the right to benefit from science has been put forward as a mediator 
between health and IP norms. 

4.2.1 TRIPS flexibilities
The 2001 Doha Declaration on TRIPS and Public Health is the first explicit ac-
knowledgement by WTO members of the (perceived) tension between access to 
medicines and TRIPS standards.187 It is the WTO’s response to the issue and at-
tempts to explicitly integrate public health concerns in the TRIPS regime,188 al-
though its effectiveness to achieve systemic integration leaves much to be desired. 
The Doha Declaration does not amend the TRIPS Agreement, but is, formally, 
qualified as an interpretative source under article 31(3)a VCLT: a subsequent agree-
ment that shall be taken into account, together with the context, when interpreting 
the TRIPS Agreement. As such (and similarly to the role of the right to health) the 
Doha Declaration may be of relevance for clarifying the rights and obligations, but 
it cannot justify expanding or limiting the TRIPS obligations.189

Substantively, it sets out WTO members’ understanding on the manner in which 
the interface between health and IP protection should be addressed.190 According 
to the Doha Declaration public health interests are integrated into TRIPS by means 
of interpretation and implementation of individual provisions and highlighting 
general and specific flexibilities to do so. It asserts that TRIPS ‘can and should be 
interpreted and implemented in a manner supportive of WTO members’ right to 
protect public health and, in particular, to promote access to medicines for all’.191 
From the perspective of the WTO regime no conflict (or tension) exists as long as 

185 Seuba, supra n. 8, at pp. 481-482. 
186 Jennifer Sellin, ‘Does one size fit all? Patents, the right to health and access to medicines’, 

62 Netherlands International Law Review (2015) pp. 445-473, at p. 456; Hestermeyer, supra 
n. 1, at p. 170.

187 WTO, supra n. 143. 
188 Grosse Ruse-Khan, supra n. 164, at p. 12.
189 Article 3.2. DSU; Grosse Ruse-Khan, supra n. 164, at pp. 451-452.
190 Grosse Ruse-Khan, supra n. 164, at p. 451 
191 WTO, supra n. 143, at para.4
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the TRIPS flexibilities are properly used.192 So what are these flexibilities that 
would facilitate systemic integration of the right to health? A few, but not all, are 
highlighted next. The following analysis is, therefore, not exhaustive. 

First, in applying the rules of interpretation of international law, TRIPS’ provi-
sions should be read in light of the object and purpose of the TRIPS Agreement as 
expressed in its objectives and principles in articles 7 & 8 TRIPS.193 Article 7 
TRIPS, seen as the principal expression of its object and purpose,194 recognises 
the need to find a balance. A balance between promoting innovation and dissemi-
nating the fruits of such innovation, and between the producers and users of IP. Its 
aim is to protect against a one-sided approach to IP protection, and ensure that it 
is ‘conducive to social and economic welfare’,195 although it does not encompass 
a (hard) obligation to engage in any such balancing act.196 Article 8 TRIPS, in 
particular, seems like a perfect vehicle to integrate health interests in that it explic-
itly provides that WTO members may ‘adopt measures necessary to protect public 
health’. At the same time, though, these measures must be ‘consistent with the 
provisions’ of TRIPS meaning that article 8 does not justify non-compliance under 
specific circumstances. That then raises the question what role exactly articles 7 
and 8 TRIPS may play in integrating the right to health into TRIPS.197 In general, 
it is acknowledged that they cannot be interpreted as general exception clauses 
comparable to article XX GATT (or article XIV GATS) that lay out specific in-
stances in which WTO members may be exempted from GATT rules, for example 
to protect human life and health.198 Their relevance should therefore not be over-
stated, but a treaty’s object and purpose is a key element for its interpretation.199 
Thus, their primary role is to address ambiguity in the TRIPS. For example, TRIPS 
leaves members free to determine the appropriate method of implementation with-
in their national legal systems as long as TRIPS’ minimum standards are guaranteed 
(see Article 1 TRIPS). Many of its provisions allow for a degree of interpretative 
flexibility that allow integrating relevant human rights norms.200 Terms as ‘nov-
elty’ and ‘inventiveness’ are found in article 27 TRIPS and can be interpreted and 
implemented in a manner conducive to public health. For example, India introduced 
section 3(d) to the Patents Act with the purpose of preventing so-called ‘evergreen-
ing’, that is the extension of patent protection for ‘new inventions’ that are essen-
tially slight modifications of already existing medicines. That has allowed it to 

192 Grosse Ruse-Khan, supra n. 164, at p. 452.
193 WTO, supra n. 143, at para. 5(a). 
194 Grosse Ruse-Khan, supra n. 164, at pp. 462-463. 
195 Art. 7 TRIPS. 
196 Grosse Ruse-Khan, supra n. 164, at pp. 458-459.
197 See for a discussion on this: Grosse Ruse-Khan, supra n. 164, at p. 444. 
198 As long as GATT’s inconsistent measures fall under at least one of the exceptions of Art. XX 

and satisfy the requirements of the article’s ‘Chapeau’, they may be justified. 
199 Art. 31(1) VCLT. 
200 Grosse Ruse-Khan, supra n. 164, at pp. 466-467.
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continue producing general medicines. To this day, India is seen as the ‘pharmacy 
of the developing world’.201

In addition, TRIPS provides a number of concrete tools for WTO members to 
balance patent protection with their human rights obligation to secure access to 
essential medicines, particularly in articles 30 and 31 TRIPS. Within the limits of 
TRIPS, WTO members can make use of the regulatory review exception202 or 
compulsory licencing/government use.203 Compulsory licenses and public non-
commercial use (called ‘government use’) are legal tools that allow governments 
to make and/or import the necessary ingredients or the medicines themselves, in 
generic form. In return, the patent holder receives a royalty payment for the use of 
its invention. Originally TRIPS limited the use of compulsory licensing to produc-
ing generic versions intended ‘predominantly for the domestic market’.204 This 
scope made it difficult for countries without local manufacturing capacity to import 
low-cost medicines, and as such, seriously undermined the usefulness of compul-
sory licensing for many LMICs. The Doha Declaration promised to find a solution 
to this problem in its paragraph 6. After tough negotiations, the WTO Decision of 
30 August 2003 established a process to allow compulsory licensing for export 
(i.e. to a country with limited domestic manufacturing capacity) on a case-by-case 
basis.205 This was followed by an amendment to the TRIPS Agreement in 2005, 
that took effect 23 January 2017 (Article 31bis TRIPS). Yet so far this option has 
only between used once by Rwanda in 2007 to import an HIV medicine produced 
in Canada under a compulsory license.206 The procedure established by article 
31bis has been criticised as costly, lengthy and cumbersome questioning its eco-
nomic feasibility and practical relevance.207 Moreover, whether it will actually 
facilitate systemic integration of the right to health is questionable. Rather it isolates 
a particular legal problem and then puts forward a narrow, technical solution with-
in its own system. It does not, in any way, tackle the underlying access to medicines 
problems.208

201 Ravinder Gabble and Jillian Claire Kohler, ‘To patent or not to patent? The case of Novartis’ 
cancer drug Glivec in India’, 10(3) Globalisation and Health (2014) pp. 1-6.

202 That is the use of a patented invention during the patent term for the purposes of seeking regula-
tory approval for the marketing of an equivalent generic version of the patented product once 
the patent term has expired.

203 That is the licence granted by the government authorising the use of a patented invention by a 
third party without authorisation of the right holder. 

204 Art. 31(f) TRIPS.
205 WTO General Council, Implementation of Paragraph 6 of the Doha Declaration on the TRIPS 

Agreement and Public Health. Decision of 30 August 2003 (2003) WT/L/540.
206 Council for TRIPS, Notification under paragraph 2(a) of the Decision of 30 August 2003 on the 

Implementation of paragraph 6 of the Doha Declaration on TRIPS and Public Health – Rwanda 
(2007) IP/N/9/RWA/1.

207 Grosse Ruse-Khan, supra n. 164, at p. 425; Ellen ‘t Hoen, Private Patents and Public Health. 
Changing Intellectual Property Rules for Access to Medicines, Health Action International 
2016, at pp. 45-46, available at <http://accesstomedicines.org/resources>. Accessed 21 July 
2021.

208 Grosse Ruse-Khan, supra n. 164, at p. 426.
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When Art 31bis was adopted, several HICs opted out of this system that would 
allow them to import medicines produced under a specific compulsory license in 
other countries. The WTO Members that opted out are: Australia, Canada, the 
European Communities and their Member States, Iceland, Japan, New Zealand, 
Norway, Switzerland, the UK and the USA. Consequently, if these HICs lack the 
domestic capacity to produce medical products (i.e. vaccines) that are in short 
supply, then because these governments opted out of Art 31bis, they are unable to 
import generic versions of that product under a compulsory license.

Finally, in recognition of their special needs and economic, financial and ad-
ministrative constraints, Least-Developed Countries that are WTO members are 
exempted from implementing the substantive obligations for protection and en-
forcement of IPRs contained in the TRIPS Agreement and related to pharmaceuti-
cal products until 2033 or when a particular country ceases to be in the 
Least-Developed category. These extensions have been granted through the TRIPS 
Council,209 the body responsible for monitoring the operation of the TRIPS Agree-
ment.210

In conclusion, WTO members, as the principal actors implementing TRIPS 
standards, have a significant degree of flexibility to do so and in the process have 
to balance different objectives in line with the TRIPS Agreement’s object and 
purpose and their access to medicines obligations. Yet those interpreting TRIPS 
(most notably WTO adjudicators) are the principal actors that determine to what 
extent the right to health is integrated into the TRIPS context.211

4.2.2 The right to benefit from science as a mediator between IP and access 
The tension between the right to health (and human rights more generally) and IP 
protection has also been addressed from the perspective of the human rights regime. 
The CESCR has repeatedly stated that States parties have a duty to ‘prevent un-
reasonable high costs for access to essential medicines’.212 That means striking an 
adequate balance between IP protection and the availability and (economic) acces-
sibility of (essential) medicines.213 In achieving this balance, private or corporate 
interests should not be unduly favoured over the public interest. Thus, IP protection 
must not impede a state’s ability to comply with their core obligations in relation 
to the rights to food, education and health.214 The right to benefit from science 
plays a particularly interesting role here because according to the CESCR, the right 
to benefit from science becomes a significant mediator between the right to health 
and IP protection.215 

209 Art. 66.1 TRIPS.
210 Art. 68 TRIPS.
211 Grosse Ruse-Khan, supra n. 164, p. 454.
212 CESCR, General Comment No. 17, supra n. 105, at para. 35; CESCR, General Comment 

No. 25, supra n. 1, at para. 62.
213 General Comment No. 17, supra n. 105, at para. 62.
214 Ibid., at para. 35.
215 CESCR, General Comment No. 25, supra n. 1, at para. 69.
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States have an obligation to ensure that the medical applications of scientific 
progress, such as newly developed medicines and vaccines are, as far as possible, 
available, accessible and affordable to persons in need so as to ensure that they can 
enjoy the highest attainable standard of health.216 Safe and effective generic med-
icines should be prioritised over expensive brand name pharmaceuticals so as to 
make effective use of limited resources.217 The CESCR has, moreover, recognised 
that States have a core obligation to strike an adequate balance between the effec-
tive protection of the moral and material interests of authors and State parties’ 
obligations in relation to the right to health among others.218 States should, there-
fore, make every effort in their national laws and regulations, and international 
agreements, to guarantee the social dimensions of IP in accordance with interna-
tional human rights law.219

In that context note must be taken of the right to benefit from science’s strong 
links to the right to benefit from the protection of the moral and material interests 
resulting from any scientific, literary or artistic production of which s/he is the 
author in article 15(1)c ICESCR. These rights are, at the same time, mutually re-
inforcing and reciprocally limitative.220 Attention has centred on IPRs in relation 
to the right to benefit from the protection of the moral and materials interests of 
the author. Contrary to human rights, which are derived from the inherent dignity 
and worth of all persons, IPRs are legal entitlements of a temporary nature that can 
be revoked, licensed or assigned to someone else. They primarily protect business 
and corporate interests and investments. They are tools by which States seek, among 
other things, to provide incentives for inventiveness and creativity and encourage 
the dissemination of innovations.221 As such, IPRs cannot be equated with the right 
to benefit from the protection of the moral and material interests of the author.222

In conclusion, States parties should ensure that their domestic legislation incor-
porates to the fullest extent any safeguards and flexibilities that may be used to 
secure access to medicines and health care for all.223 Practically that means when 
other measures have failed to yield essential medicines that are available, acces-
sible, acceptable and of high quality, then States should use all the flexibilities in 
the TRIPS Agreement to ensure access to essential medicines.224 Such a conclusion 
is also in line with the WTO’s approach as set out in the 2001 Doha Declaration 

216 Ibid., at para. 47.
217 Ibid., at para. 70.
218 CESCR, General Comment No. 17, supra n. 105, at para. 39(e). 
219 CESCR, General Comment No. 25, supra n. 1, at para. 62.
220 CESCR, General Comment No. 17, supra n. 105, at para. 4.
221 Ibid., paras. 1-2.
222 Ibid., paras. 3, 7. In that respect international human rights law takes a different approach than 

the European system where IP has been upgraded to the level of a fundamental right. See for 
example Art. 17(2) of the Charter of the Fundamental Human Rights of the European Union.

223 CESCR, General Comment No. 22, supra n. 36, at para. 51.
224 CESCR, General Comment No. 25, supra n. 1, at para. 69. As Seuba has stated: ‘if existing 

intellectual property rights impede access to essential medicines, States are entitled, pursuant to 
their human rights commitments, to resort to the mechanisms foreseen in intellectual property 
law that enhance competition and therefore facilitate access’, Seuba, supra n. 8, at p. 479.
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on TRIPS and Public Health, Sustainable Development Goal 3.b., and the UNSG’s 
High-Level Panel on Access to Medicines recommendation.225 Further, the right 
to benefit from science can be used to support political commitments to make 
certain medicines, in particular, COVID-19 vaccines, ‘global public goods’. As 
such the right to benefit from science practically offers renewed arguments for 
States to take steps to a maximum of their available resources to protect and promote 
access to essential medical technologies. 

5. TOOLS TO SECURE ACCESS TO MEDICINES 

In the next sections we highlight practical, but mostly temporary mechanisms to 
secure access to medicines as part of the right to health, addressing what is known 
about their implementation and enforcement in practice, and where barriers remain. 
These include: compulsory licensing as one TRIPS flexibility and the barriers to 
its effective use by States to increase access to medicines; States’ human rights 
obligations to reject the adoption of more stringent IP measures (called ‘TRIPS+’) 
in free trade agreements; how the complaints mechanism under the Optional Pro-
tocol to the ICESCR could be used to assess State action on access to medicines; 
and pharmaceutical companies’ human rights responsibilities and voluntary licens-
ing by companies as one measure to implement these responsibilities.

5.1 Compulsory licenses to remedy access barriers to IP226

The use of compulsory licenses has been widely promoted in LMICs, often as a 
means to increase the supply and decrease the prices of HIV-related medicines.227 
Most States have domestic legislation governing compulsory licenses and/or gov-
ernment use.228 International trade law (the WTO TRIPS Agreement and the Doha 
Declaration), international human rights law and the 2030 Agenda for Sustainable 
Development endorse using compulsory licenses and government use to increase 
universal access to essential medicines.

225 UNSG’s High-Level Panel on Access to Medicines, supra n. 26, at pp. 27-28.
226 This section is a version of Katrina Perehudoff, Ellen FM ‘t Hoen, and Pascale Boulet, ‘Over-

riding drug and medical technology patents for pandemic recovery: a legitimate move for high-
income countries, too’, 6(4) BMJ Global Health (2021).

227 Gorik Ooms and Johanna Hanefeld, ‘Threat of compulsory licences could increase access to 
essential medicines’, 365 British Medical Journal (2019); Ellen F.M. ’t Hoen, Jacquelyn 
Veraldi, Brigit Toebes and Hans V. Hogerzeil, ‘Medicine procurement and the use of flex-
ibilities in the Agreement on Trade-Related Aspects of Intellectual Property Rights, 2001–
2016’, 96(3) Bulletin of the World Health Organisation (2018), at p. 185; The Economist, 
‘Dealing with anthrax: patent problems pending’, available at <https://www.economist.com/
leaders/2001/10/25/patent-problems-pending>. Accessed 21 July 2021. 

228 World Intellectual Property Organisation, WIPO Lex database search, WIPO IP portal, avail-
able at <https://wipolex.wipo.int/en/main/legislation>. Accessed 21 July 2021 
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Widely acknowledged as important tools for LMICs,229 compulsory licenses 
and government use are also legitimate strategies for HICs to secure access to new, 
expensive, essential medicines.230 In this section we will outline how compulsory 
licenses have been applied in practice and what legal challenges in international 
law remain.

5.1.1 Use of compulsory licenses
One example of recent political interest in compulsory licenses to yield lower 
medicines prices is of government use licensing in the UK (called ‘Crown use’). 
In 2019, the UK Parliament debated issuing a compulsory license in order to buy 
lower-priced generic versions of lumacaftor/ivacaftor (Orkambi®) to treat cystic 
fibrosis. Lumacaftor/ivacaftor is patented in the UK and priced by Vertex, the rights 
holder, at £104 000 per patient per year. While patients awaited a solution from the 
government, some people have formed ‘buyers’ clubs’, which link interested buy-
ers directly with the medicines producer and possibly pool demand to negotiate a 
discounted price.231 Through buyers’ clubs UK patients have imported generic 
versions of the medicine from Argentina (where it is not patented) for about £20 000 
per patient per year.

Since the COVID-19 pandemic started, some countries (i.e. Australia, Canada, 
Chile, Germany, Hungary) have strengthened their domestic laws permitting com-
pulsory licensing/government use. However, few countries have issued such li-
censes despite the serious global shortage of COVID-19 medical products.232 

One notable case of compulsory licensing of medicines in the COVID-19 pan-
demic is from the Russian Federation. Russian authorities issued a compulsory 
license in December 2020 allowing a local generic company to produce remdesi-
vir (treatment for serious COVID-19 infections). Patented by the company Gilead 
in Russia and other HICs, remdesivir is expensive, priced at $3120 for a 5-day 
COVID-19 treatment in these countries.233 By contrast, remdesivir sells for much 
cheaper in 127 LMICs as a result of Gilead’s voluntary licenses to generic produc-
ers. This deal excludes wealthier nations and, consequently, prices are high and 
supplies are limited by Gilead’s exclusive patent rights and its finite capacity to 

229 Ooms and Hanefeld, supra n. 227; ’t Hoen et al., supra n. 227, at p.185.
230 Perehudoff et al., supra n. 226.
231 Cystic Fibrosis Buyer’s Club, ‘Working together to lower the price of generic medicines’, 

available at <https://www.cfbuyersclub.org/what-is-a-buyers-club>. Accessed 21 July 2021. 
232 Ellen F.M. ’t Hoen, ‘COVID-19 and the comeback of compulsory licensing’, Medicines Law 

& Policy blog (2020), available at <https://medicineslawandpolicy.org/2020/03/covid-19-and-
the-come-back-of-compulsory-licensing/>. Accessed 21 July 2021. 

233 Remdesivir was developed and tested with financing from a range of public and philanthropic 
actors including but not limited to the US National Institutes of Health, the US Centre for Dis-
ease Control, the Royal Free London NHS Foundation Trust, the Wellcome Trust, the Medical 
Research Council UK, Canadian Institutes of Health Research, US Army Medical Research 
and Development Command, and the Institut National de la Santé Et de la Recherche Médicale, 
France. See generally Sabrina Wimmer, and Sarai M. Keestra, ‘Public risk-taking and rewards 
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equity’ International journal of health policy and management (2020).
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manufacture the medicine. Generic versions of remdesivir will reportedly be sold 
at a competitive price of $100 per vial ($600–$1100 per treatment course, depend-
ing on the number of vials needed).234 The generic company also pledged to sup-
ply 1.2 million vials to the Russian market in the first half of 2021, illustrating how 
a compulsory license has the potential to address both affordability issues and 
supply shortages.235

The COVID-19 outbreak also illustrated that issuing a compulsory license in 
one country can have a global impact on access to that medicine. On 19 March 
2020, Israel issued a compulsory license to import generic versions of the experi-
mental COVID-19 treatment lopinavir/ritonavir (brand name Kaletra) and an es-
sential medicine for the treatment of HIV. Days later the ripple effect of this 
decision was felt worldwide when the patent holder, AbbVie, announced it would 
no longer enforce its patents on lopinavir/ritonavir for any indication in any coun-
try. The COVID-19 crisis spurred the change in the company’s policy that global 
HIV/AIDS advocates had sought for years: access to lower-priced, generic versions 
of lopinavir/ritonavir.

Compulsory licenses can be a persuasive tool for national authorities to negoti-
ate lower prices for medical technologies if governments back up their price de-
mands with a credible threat of a compulsory license. This is one of the reasons 
why in 2020 the chairman of the Dutch Compulsory Licensing Commission pro-
posed an assessment framework to determine whether an individual medicine 
warrants a compulsory license and whether such a license can be effectively ex-
ecuted. He recommended that the government issue a compulsory license follow-
ing a positive assessment, otherwise the effect of a credible threat will be lost.236 
In the midst of a health crisis, the outcome of such an assessment is self-evident 
and would warrant government action.

Despite their potential as a negotiation and access strategy, compulsory licens-
es are often met with significant geo-political pressure that dissuades States (often 
LMICs) from applying these IP flexibilities to protect public health.237

234 Menduza, ‘Uncertain benefits: Russian authorities issue first-ever compulsory license for 
controversial coronavirus treatment’, available at <https://meduza.io/en/feature/2021/01/13/
uncertain-benefits>. Accessed 21 July 2021; Perehudoff et al., supra n. 226.

235 Ibid. 
236 André de Jong, Persoonlijke beschouwing over de inzet van de dwanglicenties bij hoge prijzen 
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high prices of medicines], Dutch Ministry of Internal Affairs (2020), available at <https://
www.rijksoverheid.nl/documenten/rapporten/2020/06/16/persoonlijke-beschouwing-over-de-
inzet-van-de-dwanglicenties-bij-hoge-prijzen-van-medicijnen>. Accessed 21 July 2021. 

237 For example, in 2016 Switzerland and the US exerted significant diplomatic pressure on Co-
lombia in light of its plans to use a compulsory license for imatinib (an essential medicine 
for cancer). This pressure included threats to cease funding for the ongoing peace process in 
Colombia. See Ellen ’t Hoen, supra n. 226, at p. 189.
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5.1.2. Barriers to the effective use of compulsory licenses
While WTO members are entitled to use compulsory licenses to manufacture or 
import generics under conditions defined by the TRIPS Agreement, three potential 
roadblocks remain. 

The first challenge is the opt-out of the Article 31bis system in TRIPS by sev-
eral HICs. Today most HICs are dependent on imported medicines and/or raw 
materials, in particular from India and China. As a result, HICs with limited do-
mestic production capacity currently face legal barriers to effectively use compul-
sory licensing for COVID-19-related medicines. These HICs could remedy these 
barriers by reversing their opt-out of the use of this provision in the TRIPS Agree-
ment.238 Alternatively, these high-income countries could consider invoking the 
security exceptions in Article 73 TRIPS.239 

A second hurdle to the effective use of compulsory licensing by HICs is found 
in the medicines regulatory system. Recalling that the TRIPS Agreement requires 
WTO Members to protect test data from ‘unfair commercial use’ (Article 39(3)). 
As a result domestic data and market exclusivity rules are in place in European 
and other countries as an extra compensation for manufacturers who have in-
vested in clinical studies to generate the data necessary for obtaining regulatory 
approval for pharmaceutical products. These rules prevent the registration and 
marketing of a generic or biosimilar product that relies on the same data for a 
certain period of time (in the European Union, this period is between 8 and 10 
years after market approval, and up to 11 years in some cases). Consequently, EU 
Member States seeking to register pharmaceutical products that are manufactured 
or imported under a compulsory license would need to adopt a data and market 
exclusivity waiver.240

Other hurdles to using compulsory licenses, in particular for biological medicines 
such as vaccines, include access to undisclosed commercial information protected 
by TRIPS art. 39 (i.e. know-how).241 

238 Christopher Garrison, ‘Never say never – why the high income countries that opted-out 
from the art. 31bis WTO TRIPS system must urgently reconsider their decision in the face 
of the COVID-19 pandemic’, Medicines Law & Policy blog (2020), available at <https://
medicineslawandpolicy.org/2020/04/never-say-never-why-the-high-income-countries-that-
opted-out-from-the-art-31bis-wto-trips-system-must-urgently-reconsider-their-decision-in-
the-face-of-the-covid-19-pandemic/>. Accessed 21 July 2021

239 Abbott, supra n. 178.
240 Ellen F.M. ’t Hoen, Pascale Boulet and Brook K Baker, ‘Data exclusivity exceptions and com-

pulsory licensing to promote generic medicines in the European Union: A proposal for greater 
coherence in European pharmaceutical legislation’, 10(19) Journal of Pharmaceutical Policy 
and Practice (2017) pp. 1-9.

241 Christopher Garrison, ‘What is the “know-how gap” problem and how might it impact scal-
ing up production of COVID-19 related diagnostics, therapies and vaccines?’, Medicines 
Law & Policy blog (2020), available at <https://medicineslawandpolicy.org/2020/12/what-
is-the-know-how-gap-problem-and-how-might-it-impact-scaling-up-production-of-covid-19- 
related-diagnostics-therapies-and-vaccines/>. Accessed 21 July 2021. 



74

5.2 Human rights obligations to reject TRIPS+ demands in 
international agreements

Despite States’ duty to strike a fair balance between IP protection and access to 
medicines, TRIPS flexibilities to do so are under continual threat from so-called 
TRIPS+ demands.242 Particularly through the conclusion of free trade and/or in-
vestment agreements HICs in particular demand more extensive protections for 
IPRs than strictly required by TRIPS, and therefore named TRIPS+.243 Such agree-
ments, among others, limit opposition to patent applications, prohibit national 
regulatory authorities from approving generic medicines until patents have expired, 
maintain data exclusivity and thereby delay the approval of generic medicines, and 
limit the grounds for compulsory licensing among others. Any analysis of the in-
terface between TRIPS and international human rights law must, therefore, devote 
attention to this issue.244

The negative impact of TRIPS+ agreements on access to affordable medicines 
is well documented.245 This is, moreover, exacerbated by the most-favoured-nation 
treatment principle, which, as a cornerstone of the WTO, requires that when grant-
ing a favour to one state that should also apply to all other WTO members.246 The 
result is a development of ever-increasing standards of IP protection and fragmen-
tation of the international regulatory system forcing LMICs to spread their scarce 
resources and personnel over a multitude of fora and negotiations possibly com-
promising efforts to promote sustainable development.247

242 UNSG’s High-Level Panel on Access to Medicines, supra n. 26; Wirtz et al., supra n. 13, at 
pp. 424-425; Lisa Forman and Gillian MacNaughton, ‘Human Rights and Health Impact  
Assessments of Trade-Related Intellectual Property Rights: A Comparative Study of Experi-
ences in Thailand and Peru’, 14(1) Journal of Human Rights (2015) pp. 124-148, at p. 126; Lisa 
Forman, ‘From TRIPS-plus to Rights-plus? Exploring the Right to Health Impact Assessment 
of Trade-Related Intellectual Property Rights Through the Thai Experience’, 7 Asian Journal of 
WTO & International Health Law and Policy (2012) pp. 347-375, at pp. 351-352.

243 Peter K. Yu, ‘Realigning TRIPS-plus Negotiations with UN Sustainable Development Goals’, 
18(4) Legal Studies Research Paper Series, Texas A&M University, School of Law (2018), 
at pp.7-10.

244 Seuba, supra n. 8, at pp. 482-483.
245 UNSG’s High-Level Panel on Access to Medicines, supra n. 26, at pp.24-6; Wirtz et al, supra 

n. 13, at pp. 424-25; UN HRC, Report of the Special Rapporteur on the Right of Everyone to 
the Enjoyment of the Highest Attainable Standard of Physical and Mental Health, A. Grover, 
Addendum, Mission to Vietnam (2012) UN Doc. A/HRC/20/15/Add.2, at para. 40; UN HRC, 
Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest 
Attainable Standard of Physical and Mental Health, A. Grover, Addendum, Mission to Gua-
temala (2011) UN Doc. A/HRC/17/25/Add.2, at para. 82; CESCR, Consideration of Reports 
Submitted by States Parties under Article 16 and 17 of the Covenant, Concluding Observations, 
Colombia (2010) UN Doc. E/C.12/COL/CO/5, at para. 10.

246 Art. 4 TRIPS, which states that subject to the exceptions provided: ‘any advantage, favour, 
privilege or immunity granted by a [WTO] member to the nationals of any other country shall 
be accorded immediately and unconditionally to the nationals of all other [WTO] members.’

247 Yu, supra n. 243, at p.11.
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In that regard the CESCR has specified that States should ‘ensure that the right 
to health is given due attention in international agreements’,248 meaning that they 
should ‘take steps to ensure that these instruments do not adversely impact upon 
the right to health’.249 Specifically, their international agreements dealing with IP 
or trade should not impede access to medicines, diagnostics and or other tech-
nologies required for health.250 So, when has a State party given due attention to 
the right to health as regards trade/investment agreements that contain IP standards? 
An examination of the Committee’s General Comments provides further insight. 

First, States parties should identify any potential conflicts between the ICESCR 
and trade or investment treaties and, in case a conflict is found, refrain from enter-
ing into such treaties.251 Second, States parties should review their international 
agreements to ensure that they are consistent with their right to health obligations 
and amend them as necessary.252 Third, States parties should ensure that their in-
ternational agreements incorporate to the fullest extent any safeguards and flexi-
bilities that may be used to secure access to medicines and health care for all.253 
So, all in all, States should ensure coherence and consistency between obligations 
under international human rights law and other international (trade/investment) 
agreements. 

For example, the CESCR expressed its concern by France’s failure to devote 
sufficient attention to the impact that bilateral or multilateral trade or investment 
agreements concluded or being negotiated by France or the European Union will 
have on the enjoyment of ESC rights in the other countries that are party to those 
agreements. Particularly concerning are the mechanisms for settling disputes be-
tween States and investors provided for in several agreements. Namely, such agree-
ments treat IP as an investment and allow investors, such as multinational 
companies, to use them to enforce IPRs. These practices can undermine TRIPS 

248 CESCR, supra n. 36, at para. 39 (emphasis added). Similarly: CESCR, General Comment 
No. 12. The Right to Adequate Food (1999) UN Doc. E/C.12/1999/5, at para. 36; CESCR, 
General Comment No. 13. The Right to Education (1999) UN Doc. E/C.12/1999/10, at para. 
56; CESCR, General Comment No. 15. The Right to Water (2002) UN Doc. E/C.12/2002/11, 
at para. 35; CESCR, General Comment No. 19, supra n. 61, at paras. 56-57; CESCR, General 
Comment No. 21. Non-Discrimination in Economic, Social and Cultural Rights (2009) UN 
Doc. E/C.12/GC/21, at para. 57; CESCR, General Comment No. 23. The Right to Just and 
Favourable Conditions of Work (2016) UN Doc. E/C.12/GC/23, at para. 72.

249 CESCR, General Comment No. 14, supra n. 36, at para. 39. See also: UNGA, The Right of 
Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health 
(2005) UN Doc. A/60/348, para. 63.

250 Ibid., para. 51. See also: CESCR, Statement of the CESCR to the Third Ministerial Conference 
of the WTO (1999) UN Doc. E/C.12/1999/9. Already at that moment in time the CESCR was 
aware of the extent to which international economic policies and practices affect the ability of 
States to fulfil their treaty obligations. It specifically urged WTO members to ensure that their 
international human rights obligations are considered as a matter of priority in their negotia-
tions. 

251 CESCR, General Comment No. 24, supra n. 111, at para. 13.
252 CESCR, General Comment No. 22, supra n. 36, at para. 51.
253 Ibid.



76

flexibilities and States’ rights to regulate their public interest.254 The CESCR en-
couraged France to ensure consultations with stakeholders during the negotiations 
and that an impact assessment is carried out during the implementation with a view 
to making adjustments where appropriate.255 Similarly, it recommended that Swit-
zerland undertake impact assessments to determine the possible consequences of 
its foreign trade policies and agreements on ESC rights in partner countries. Spe-
cifically, it referred to the imposition of TRIPS+ standards adversely affecting 
access to medicines and thereby compromising the right to health.256

Moreover, the Special Rapporteur on the right to health has repeatedly recom-
mended that more powerful (developed) States should not encourage, or place 
undue pressure on LMICs to accept so-called TRIPS+ standards.257 The UN High-
Level Panel on Access to Medicines recommends that ‘[g]overnments and the 
private sector refrain from explicit or implicit threats, tactics or strategies that 
undermine the right of WTO members to use TRIPS flexibilities.’258 

5.3 Assessing State action on medicines before a global complaints 
committee259

In the light of CESCR jurisprudence on the right to health we can conclude that 
the CESCR’s assessment of State action has shifted from an inviolable minimum 
core to a core that is subject to the State’s available resources under certain condi-
tions.260 This shift creates scope to integrate the full use of TRIPS flexibilities 

254 See further Pratyush Nath Upreti, ‘Enforcing IPRs through Investor-State Dispute Settlement: 
A Paradigm Shift in Global IP Practice’, 19(1-2) Journal of World Intellectual Property (2016), 
pp. 53-82. 

255 CESCR, Concluding Observations on the Fourth Periodic Reports of France (2016) UN Doc. 
E/C.12/FRA/CO/4, at paras. 9-11.

256 CESCR, Consideration of Reports Submitted by States Parties under Articles 16 and 17 of 
the Covenant, Concluding Observations, Switzerland (2010) UN Doc. E/C.12/CHE/CO/2-3, at 
para. 24.

257 UN HRC, Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the 
Highest Attainable Standard of Physical and Mental Health; Expert Consultation on Access to 
Medicines as a Fundamental Component of the Right to Health (2011) UN Doc. A/HRC/17/43, 
at para. 49; UN HRC, Report of the Special Rapporteur A. Grover. Mission to Guatemala,  
supra n. 245, at para. 90; UN HRC, Report of the Special Rapporteur on the Right of Everyone 
to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health, A. Grover 
(2009) UN Doc. A/HRC/11/12, at para. 108; UNGA, The Right of Everyone to the Enjoyment 
of the Highest Attainable Standard of Physical and Mental Health (2006) UN Doc. A/61/338, 
at para. 64; UN Cion HR, The Right of Everyone to the Enjoyment of the Highest Attainable 
Standard of Physical and Mental Health. Report of the Special Rapporteur P. Hunt. Addendum. 
Mission to the World Trade Organisation (2004) UN Doc. E/CN.4/2004/49/Add.1, at para. 85; 
See also: UNGA, Cultural Rights (2015) UN Doc. A/70/279, at para. 104.

258 UNSG’s High-Level Panel on Access to Medicines, supra n. 26, at p.27.
259 This section is a version of Katrina Perehudoff and Lisa Forman, ‘What Constitutes “Reason-

able” State Action on Core Obligations? Considering a Right to Health Framework to Provide 
Essential Medicines’, 11(1) Journal of Human Rights Practice (2019) pp. 1-21.

260 See also Section 3.4 
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(when all other measures to ensure affordable medicines prices have failed) into 
States’ duties with regards to social and health rights. 

First, we describe a proposal to use the reasonableness standard, with its ex-
plicit criteria for evaluation it gives content to States minimum core obligations, 
specifically to provide essential medicines. To achieve this, four salient criteria 
from among those enumerated in the CESCR’s 2007 Statement are selected to form 
a framework to assess State action on essential medicines. These criteria require 
States to first mobilise sufficient domestic resources. Second, States should apply 
low-cost policy options including price controls and TRIPS Flexibilities when all 
other measures fail to yield affordable medicines prices. Third, States should pur-
sue international assistance in order to maximise their available resources. Finally, 
States must exercise non-discrimination when allocating public funding to provide 
essential medicines. Justification for selecting these criteria is provided elsewhere.261 

The proposal compiles these four criteria into a single framework to evaluate 
State action to provide essential medicines as part of their core obligations. This 
approach is justified for several reasons. First, General Comments subsequent to 
the 2007 Statement continue to embrace core obligations as a fundamental element 
of social rights realisation rather than being written out of more recent CESCR 
jurisprudence.262 Second, the principles of non-discrimination and international 
assistance are both explicitly triggered in the minimum core. Non-discrimination 
is espoused by the CESCR throughout its jurisprudence on core obligations and 
again in relation to the reasonableness of States’ action within resources. In addi-
tion, multiple General Comments identify international assistance and cooperation 
as a duty of affluent nations in relation to the core duties of less affluent nations. 
Third, taking deliberate, targeted, and concrete measures towards the full realisa-
tion of the right to health is an immediate legal obligation on States, and therefore 
of comparable priority to the core obligations.263 Fourth, the language of the 2007 
Statement indicates that the criteria are discretionary and for use on a case-by-case 
basis. In this document, the CESCR suggests that in any analysis of reasonableness, 
these criteria are elective and provisional; they may be complemented by other 
criteria or disregarded if not applicable to the case at hand.264 The emerging rea-
sonableness standard and continued salience of the minimum core therefore permits 
a flexible application of the CESCR’s criteria of assessment.

In the context of high-priced medicines, governments and courts could plan and 
assess State action in light of these four principles. Such an examination would 
look at whether the state took measures to maximise its public pharmaceutical 
budget (duty 1) and spend those funds efficiently (duty 2), including through the 
use of price controls and TRIPS flexibilities when all other measures fail to yield 

261 Perehudoff and Forman, supra n. 259. 
262 Ensuring minimum essential levels of ICESCR rights as a matter of priority is a key State duty 

in General Comments Nos. 14 on health (2000), 19 on social security (2008), and 22 on sexual 
and reproductive health (2016).

263 General Comment No. 14, supra n. 36, para. 30. 
264 CESCR, supra n. 126.
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affordable medicines. Sufficient and efficient spending can mitigate the need for 
discriminatory trade-offs and care rationing (duty 4).265 Finally, States and courts 
can critically examine whether the state takes sufficient steps to engage in inter-
national collaboration (duty 3), such as jointly procuring medicines with larger 
neighbouring countries in order to leverage economies of scale. By examining the 
‘reasonableness’ of State efforts to fulfil its core obligations, the judiciaries may 
secure more equitable access to high-priced medicines for patients while also trig-
gering important policy changes that would rebalance trade and health norms for 
other (invisible) patients, while still respecting the separation of powers. This 
proposal is discussed in greater detail elsewhere in relation to Uruguayan litigation 
for access to medicines.266

5.4 Human rights responsibilities of pharmaceutical companies 
towards medicines

While States hold the primary duty to realise ICESCR rights, these responsibilities 
are also shared with ‘all members of society’ including the private business sector.267 
The notion that responsibilities towards the right to health are shared with non-State 
actors was first acknowledged in General Comment No. 14.268 This section outlines 
the origin and key principles underlying these soft law instruments regarding com-
pany responsibilities to medicines as part of human rights.

These responsibilities towards medicines were later crystallised by Mr. Paul 
Hunt in the context of his 2002-2008 mandate as the UN Special Rapporteur on 
the Right to Health. UN Special Rapporteurs are independent human rights experts 
invited to advise on (in this case) thematic issues. These mandates are an important 
vehicle to further develop standards under international human rights law in areas 
of contention, to act on individual cases of alleged rights violations, and to facili-
tate cooperation, advocacy, and public awareness in a given field.269 Following 
broad stakeholder consultation and country visits, Paul Hunt presented the 2008 
UN General Assembly with the ‘Human Rights Guidelines for Pharmaceutical 
Companies in relation to Access to Medicines’ (‘the Guidelines’).270 These Guide-
lines distilled a number of granular obstacles posed by certain pharmaceutical 
company behaviours and good company practices that can assist States in protect-

265 Joseph Kutzin, ‘Health financing for universal coverage and health system performance: 
concepts and implications for policy’, 91(8) Bulletin of the World Health Organisation (2013) 
pp. 602-611.

266 Lucía Berro Pizzarossa, Katrina Perehudoff and José Castela Forte, ‘How the Uruguayan judi-
ciary shapes access to high-priced medicines: A critique through the right to health lens’, 20(1) 
Health and human rights (2018) pp. 93-105.

267 CESCR, General Comment No. 14, supra n. 36, at para 42.
268 CESCR, General Comment No. 14, supra n. 36, at paras. 63-64.
269 OHCHR, Special Procedures of the Human Rights Council, available at <https://www.ohchr.

org/EN/HRBodies/SP/Pages/Welcomepage.aspx>. Accessed 21 July 2021. 
270 UNGA, The Right to Health (2008) UN Doc. A/63/263, available at <https://www.who.int/

medicines/areas/human_rights/A63_263.pdf. 
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ing and promoting the right to health of all. The pharmaceutical sector’s human 
rights responsibilities towards access to medicines are derived from their ‘central 
societal mission’ to enhance access to medicines.271 The Guidelines are founded 
on human rights principles recognised in the UDHR, the WHO Constitution, IC-
ESCR and the Convention on the Rights of the Child (among other international 
human rights treaties), and national constitutions.272

The pharmaceutical sector’s responsibilities include integrating human rights 
into company strategies, policies, programs, and activities,273 and in the formula-
tion and implementation of these, attend to the needs of disadvantaged individuals 
and communities, and the ‘very poorest in all markets’.274 Other salient examples 
are the responsibility of companies to respect the right of States to use the flexi-
bilities in the TRIPS agreement and the Doha Declaration to promote access to 
medicines, and refrain from seeking patents on ‘trivial modifications of existing 
medicines’ in LMICs.275

The Guidelines include a bundle of responsibilities regarding neglected dis-
eases, defined as ‘those diseases primarily affecting those living in poverty, espe-
cially in rural areas, in low-income countries’.276 In this way the Guidelines seek 
to address the historical disinterest of companies in developing new medicines for 
neglected diseases due to the lack of a profitable market for such medicines. There-
fore, the guidelines encourage companies to commit to R&D for neglected dis-
eases (including through in-house R&D or by supporting external initiatives) and 
to disclose its investments in R&D for neglected diseases.277 It is important to 
recall that at the time in which the Guidelines were formulated (2008) access to 
high-priced medicines for conditions besides HIV/AIDS (i.e. cancer and rare dis-
eases) materialised in high-income countries as well as LMICs. This is likely one 
reason for the Guidelines heavy focus on medicines for neglected diseases, where-
as today many classes of medicines could benefit from the above recommendations.

The Guidelines include several company responsibilities to undertake positive 
steps to promote access to medicines. These include issuing non-exclusive volun-
tary licenses to increase access to all medicines in LMICs, including ‘any necessary 
transfer of technology’.278 The terms of licenses should also be disclosed.279 The 
Guidelines encourage companies to use a number of different medicines pricing 
arrangements with the aim of ensuring ‘medicines are accessible to disadvantaged 
individuals, communities and populations, including those living in poverty and 

271 Ibid., at para. 45. 
272 Human Rights Guidelines for Pharmaceutical Companies in relation to Access to Medicines 

(Guidelines), preamble point p. 
273 Ibid., point 2.
274 Ibid., point 5.
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278 Ibid., point 30.
279 Ibid., point 30.
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the very poorest in all markets’.280 These pricing arrangements include commercial 
and not-for-profit voluntary licences, among others.281 

Paul Hunt’s Guidelines were later complemented by the more general ‘Guiding 
Principles on Business and Human Rights’ (‘Principles’) formulated by John Rug-
gie, the UN Secretary General’s Special Representative on Business and Human 
Rights and endorsed by the Human Rights Council in 2011.282

The Guiding Principles acknowledge that States and business do not share 
identical obligations, rather that business has a responsibility to ‘respect, protect, 
and remedy’. The responsibility to respect implies doing no harm as a ‘baseline 
expectation for all companies in all situations’. Together, the responsibilities to 
respect and to protect against human rights violations imply actions such as adopt-
ing a human rights policy and performing due diligence checks to ensure ‘compli-
ance with national laws but also [to] manage the risk of human rights harm with a 
view to avoiding it’. The responsibility to remedy implies introducing a ‘means 
for those who believe they have been harmed to bring this to the attention of the 
company and seek remediation, without prejudice to legal channels available’. 
Underlying these responsibilities are several cross-cutting issues such as adopting 
clear policies, ensuring high-level (company) leadership on these matters, and 
transparency.

The CESCR has addressed pharmaceutical companies’ actions in relation to 
COVID-19 medical products at different moments during the Coronavirus pan-
demic. In December 2020 and again in March 2021, the CESCR instructed business 
entities, and in particular pharmaceutical companies, to ‘refrain from invoking 
intellectual property rights in a manner that is inconsistent with the right of every 
person to have access to a safe and effective vaccine for COVID-19’.283 Here the 
CESCR clearly positions the use of IPRs in the scope of companies’ human rights 
responsibilities. 

Pharmaceutical company response to these soft law instruments has been mixed. 
The Guidelines were met with considerable negative response from certain phar-
maceutical companies. For example, the company GlaxoSmithKline rejected the 
suggestion ‘that GSK’s programme and ongoing commitment [to the right to health] 
is in any way required by international legal norms, whether in human rights or 
other areas’.284 In contrast to the Guidelines, a number of pharmaceutical compa-

280 Ibid., point 33.
281 Ibid.
282 Office of the United Nations High Commissioner for Human Rights, Guiding Principles on 
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nies have committed to or endorsed the Guiding Principles on Business and Human 
Rights, including several companies developing Covid-19 vaccines.285 

Although these guidelines and principles were legitimised by the UN bodies, a 
clear institutional mandate and global enforcement mechanism for companies’ 
human rights responsibilities is missing. Part of the challenge of enforcing com-
panies’ human rights responsibilities is that they have generally not been matched 
by strong formal norms in international law. 

Alternative mechanisms for monitoring company compliance with their human 
rights responsibilities towards access to medicines has been undertaken by at least 
two foundations established under Dutch law. One foundation, the Access to Med-
icines Index developed and reports on company performance on key indicators 
related to company responsibilities elaborated in the Guidelines.286 The Access to 
Medicines Index ranks companies (with the top ranked companies being the best 
performers), which it claims encourages competition between companies to main-
tain or improve their position in the ranking (‘race to the top’). Company rankings 
also offer a guide for investors seeking ‘ethical’ pharmaceutical companies. The 
Good COVID-19 Company Practices, a second initiative by the Pharmaceutical 
Accountability Foundation, scores the behaviours of pharmaceutical companies 
producing COVID-19 therapies and vaccines.287 The 18 company practices that 
are monitored are related to different human rights principles found in Hunt’s 
Guidelines and other international standards. Six companies responded to the Foun-
dation’s request for information.288 

5.5 Voluntary licensing by companies under TRIPS289

One way for pharmaceutical companies to discharge their human rights responsi-
bilities in relation to access to medicines is to engage in voluntary licensing of their 
IP-protected products. Under the TRIPS Agreement rights holders retain the right 
to conclude licensing contracts with third parties for the production, use, sale, or 
import of the protected product (art. 28(2), hereafter ‘voluntary licensing’). Through 

285 As shown in: Pharmaceutical Accountability Foundation, The Good COVID-19 Company 
Practices (GCCP) Scorecard: Evaluating Company Responses to the Pandemic, available at 
<https://www.farmaterverantwoording.nl/en/covid-19-practices/gccp-scorecard/>. Accessed 
21 July 2021. 

286 Damiano de Felice, Submission by Damiano de Felice, Access to Medicine Foundation to the 
UN High-Level Panel on Access to Medicines (2016), available at <https://www.unsgaccess-
meds.org/inbox/2016/2/28/damiano-de-felice>. Accessed 21 July 2021. 
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21 July 2021, at p. 5.

289 This section is a version of Katrina Perehudoff and Jennifer Sellin, ‘COVID-19 Technology 
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promising-human-rights-approach/>. Accessed 21 July 2021. 
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a voluntary license, rights holders share forms of IP related to their product with 
third parties who are allowed to use, produce, sell, or import the medicine on par-
ticular conditions (usually including a payment to the rights holder). One recent 
example of voluntary licensing comes from pharmaceutical company Gilead, which 
entered into an agreement with producers in May 2020 to make generic versions 
of remdesivir accessible in 127 low-income countries.290 At the time this experi-
mental COVID-19 drug was patented in many countries. This move may seem 
positive were it not for the exclusion of 70 countries, including most of Europe 
and South America (which were at the epicentre of the pandemic at the time). 

In order to support voluntary licensing of medical products for COVID-19 in 
May 2020 the WHO launched the COVID-19 Technology Access Pool (C-TAP) 
and the Solidarity Call to Action, an initiative of Costa Rica with the support of 36 
other countries. A ‘pool’ is an effective and efficient tool to bring new technologies 
together to be used at a fair price and be subject to payment of ‘royalties’ to the 
developers.291 The Medicines Patent Pool, a blueprint for C-TAP, has already suc-
cessfully scaled-up access to generic versions of HIV/AIDs, hepatitis C, and tu-
berculosis medicines for patients in LMICs.292

Voluntary licensing of COVID-19 vaccines to ‘generic’ manufacturers is cur-
rently the fastest scenario to increase global vaccine production. This would require 
vaccine developers to voluntarily choose to pass on the use of their intellectual 
property and know-how to manufacturers worldwide for a fee. Having inherited 
vaccine license agreements from Oxford University, AstraZeneca has granted spe-
cific manufacturers (e.g. the Serum Institute (India) and FioCruz (Brazil)) access 
to its vaccine IP and the exclusive right to produce and commercialise its vaccine 
in particular territories. However, these agreements by AstraZeneca alone are in-
capable of resolving the global shortage of COVID-19 vaccines. Other vaccine 
developers should follow suit and license their IP, knowledge, and know-how, but 
so far many have been unwilling to do so. 

In general, voluntary licensing by pharmaceutical companies is a promising 
strategy to alleviate the shortages and high prices of some medicines. However, 
the use of voluntary licenses is an exclusive decision of the pharmaceutical com-
panies who hold the IP, know-how, and knowledge. The COVID-19 pandemic has 

290 Gilead, Voluntary Licensing Agreements for Remdesivir, available at <https://www.gilead.
com/purpose/advancing-global-health/covid-19/voluntary-licensing-agreements-for-remdesi 
vir>. Accessed 21 July 2021 

291 Ellen ’t Hoen, ‘Protect Against Market Exclusivity in the Fight Against COVID-19’, 26(6) 
Nature Medicine (2020) p. 813.

292 The existing Medicines Patent Pool (MPP) shows that such a pool is a realistic and efficient 
option that is compatible with international human rights and trade law. By pooling patents, 
the MPP has already delivered more than 9.59 billion doses of HIV/AIDS, hepatitis C, and  
tuberculosis generic drugs to patients in low- and middle-income countries, at a saving of  
$1.23 billion. This was achieved through the collaboration of 10 pharmaceutical companies and 
22 generic manufacturers and product developers. Medicines Patent Pool, Expanding access to 
public health, available at <https://medicinespatentpool.org/uploads/2019/07/Brochure_EN-1.
pdf>. Accessed 21 July 2021. 
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shown that even amid a global health emergency some pharmaceutical companies 
are so far unwilling to use the licensing tools at their disposal. Therefore, State 
intervention in pharmaceutical financing, development, manufacturing and/or pro-
curement in line with international and domestic trade and human rights law remains 
important for realising the right to health globally.

6. CONCLUSION 

International human rights law and international trade and IP law have long been 
viewed as separate and distinct regimes. However, during the last three decades 
we have seen increased interaction between these regimes. This relationship has, 
however, been fraught. This has become particularly visible with respect to access 
to medicines issues, which lie at the cross-roads of human rights, IP and trade.

Access to medicines is protected under international human rights law. Both 
the right to health and the right to benefit from science impose a range of human 
rights obligations to safeguard the availability and affordability of safe, quality 
medicines, vaccines and other health technologies. 

The impact of IPRs on access has been an issue of academic and political debate 
for over two decades, especially now that the TRIPS standards have become glob-
al IP standards through the linking of IP protection and trade in the WTO. TRIPS 
can frustrate the objectives of the international human rights regime as evidenced 
by IPRs’ impact on medicines access and biomedical innovation. The monopolies 
created through patents and other forms of protection can and have resulted in 
expensive medicines unduly restricting individuals’ (economic) access to such 
products. Moreover, IP protection has created distortions in the funding of bio-
medical and pharmaceutical R&D with an undue focus on profit-making, rather 
than addressing unmet public health needs.

There is no direct incompatibility between States’ TRIPS and human rights 
obligations, but there is tension between the regimes. Here we do not advocate for 
a conflict approach in response to such tension. There is little evidence to assume 
that, legally speaking, the right to health or its minimum core component of access 
to essential medicines enjoys primacy over the TRIPS Agreement. Moreover, in-
ternational law operates on a presumption against conflict. A coexistence approach 
that aims to strike a fair balance between IP and access is, therefore, recommend-
ed. Systemic integration of human rights and WTO/TRIPS norms is facilitated 
through treaty interpretation techniques. The key question remains, though, how 
to balance such competing objectives. Several tools, challenges and new opportu-
nities for balancing IP protection and health have been highlighted.
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7. PROPOSITIONS AND POINTS FOR DISCUSSION

1. Systemic integration aims to strike a fair balance between IP protection and ac-
cess. International (human rights) bodies have repeatedly highlighted the need 
to do so, and although there has been movement towards systemic integration, 
it seems to have halted in recent years. The COVID-19 pandemic epitomises 
the need for systemic integration and creating an enabling (international) 
environment that encourages and facilitates innovation, while also ensuring 
that the results of such innovation reach those in need. 

 From the perspective of international human rights law, especially within the 
context of the ICESCR, the impact of IP protection on access to medicines 
has been acknowledged and addressed. The right to benefit from science has 
been put forward as a mediator between health and IP norms. The CESCR has 
stressed that States parties have a duty to prevent unreasonably high costs for 
access to essential medicines, that States should strike an adequate balance 
between IP and access, and in doing so should not unduly favour corporate 
interests over public interests. In other words, States should undertake every 
effort to guarantee the social dimensions of IP. Even so, questions remain as 
to how to practically and effectively do so.

 According to the Doha Declaration public health interests are integrated into 
TRIPS by means of the TRIPS flexibilities. These serve as ‘integration’ provi-
sions that can be interpreted and implemented in a manner that allow States to 
take account of the users of IP and objectives beyond merely the protection of 
IP. Curiously, the TRIPS Agreement, WTO jurisprudence and even the Doha 
Declaration lack any explicit references to the right to health or human rights 
more generally. References are made to (members’ right to protect) public 
health but not the right to health. Moreover, integration of human rights into 
the WTO regime is limited due to the specifics of the WTO dispute settlement 
system. The rights to health and to benefit from science can, therefore, only 
play a limited role in the WTO regime as interpretative tools, but in case of a 
conflict will be discarded in favour of WTO norms.

 Moving forward, the key question is how systemic integration can be enhanced 
to achieve a fairer balance between IP and health that ensures everyone has 
access to affordable quality medicines, vaccines and health technologies? And 
what role could or should the CESCR, the WHO (with regards to its law-making 
powers), and/or the WTO (dispute settlement system) play in that regard?

2. International (human rights) law places the primary responsibility on the State 
for realising access to medicines for its population within its territory. Even so, 
it is increasingly acknowledged that health is a global and shared responsibility. 
The COVID-19 pandemic has made that painfully clear. To effectively counter 
the health, economic, and other effects of a pandemic States must cooperate. 
The ICESCR demands ‘international assistance and cooperation’ to achieve 
the full realisation of the rights protected. It is argued that it provides a legal 
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basis for so-called extraterritorial human rights obligations, that exist along-
side States’ domestic human rights obligations. However, questions remain 
as to the nature, scope and application of such obligations. Now it is the time 
deepen and extend the analysis and clarify the nature, scope and practical ap-
plication of ETOs in relation to international IP regimes. Moreover, issues of 
accountability, remedies and enforcement mechanisms with regards to State 
action remain to be addressed.

3. Human rights are premised on the concept of human dignity. The preamble 
to the UDHR affirms the equal and inalienable rights of all members of 
the human family as foundational for human rights law. Legally speaking, 
though, individuals only have rights and States only have obligations under 
international law when they are bound by a source of international law, that 
is human rights treaties, customary international law and general principles 
of law. Access to medicines is protected under treaty law, most notably the 
ICESCR. However, the potential role of custom is underdeveloped. There 
are numerous examples of statements, especially within the framework of 
international organisations such as the UNGA and the WHO, recognising 
States’ responsibilities to promote access to (affordable) essential medicines. 
Arguably, customary law in this area is emerging. Questions though remain 
as to the specific content of such a customary rule. What would be its scope: 
is it limited to essential or even life-saving medicines, or only applicable in 
pandemics? And what obligations would it impose on States: only negative 
obligations to abstain from interfering with access to medicines, or also posi-
tive obligations to undertake steps towards realising access to medicines?

4. States are the primary duty bearers to realise access to medicines. This respon-
sibility, however, is shared with all members of society, including the private 
business sector. Private pharmaceutical corporations are key players in the 
process of biomedical and pharmaceutical R&D, innovation and manufactur-
ing, as well as beneficiaries of IP regimes. There are numerous examples of 
companies putting profit-making above public health needs. 

 The (Hunt) Guidelines and (Ruggie) Principles have made important steps 
towards crystallising the pharmaceutical sector’s human rights responsibilities 
towards access to medicines, which are derived from their ‘central societal 
mission’ to enhance access to medicines. These documents, however, are 
soft law documents and, although they were legitimised by the UN bodies, 
a clear institutional mandate and global enforcement mechanism for compa-
nies’ human rights responsibilities is missing. This raises questions as to the 
effectiveness of existing tools, and possible new tools to monitor companies’ 
compliance with their human rights responsibilities. More fundamentally, 
the question arises whether international law can or should directly regulate 
private actors’ behaviour through creating strong formal norms? 
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1. INTRODUCTION 

According to the World Health Organization (WHO) and the Intergovernmental 
Panel on Climate Change (IPCC) the impacts of climate change on health are in-
creasingly well-known, wide ranging and diverse.1 

Global warming directly affects health through intensified heat, cold, flooding, 
storms or ultra-violet radiation exposure; indirectly, it leads to the disruption of 
multiple social and environmental determinants of health, such as access to adequate 
food and nutrition, water, shelter or clean air.2 

Specifically, climate change can be linked to adverse effects on health in terms 
of exacerbating cardiovascular and respiratory diseases as a result of raised levels 
of ozone and other air pollutants, including acute episodes of air pollution and 
increased exposure to pollen and other aeroallergens, triggering asthma, affecting 
300 million persons.3 Slow-onset and sudden-onset weather-related disasters such 
as hurricanes, floods, heat waves, droughts, forest fires, sea level rise and deserti-
fication, may take place with increased intensity and frequency, leading to loss of 
lives, homes, livelihoods and to injuries, or to traumatic displacement affecting 
both physical and mental health.4 These events may also disrupt critical infrastruc-
tures for health, such as health care facilities, water, food or electricity supplies, 
or shelter facilities.5 Finally, climate change can negatively affect the transmission 
or geographic reach of various food-, water- and vector-borne diseases, for  
example in regions with previously colder or drier climates, such as Europe.6 
Global warming affects the conditions for vibrios, bacteria, parasites and viruses, 
including those transmitted by various insects, snails or other cold-blooded animals 
(e.g. malaria, dengue fever, or tick-borne diseases such as Lyme disease).7

The EU recently conceded that climate change is already adding to the burden 
of disease and premature deaths in Europe. Weather-related disasters are expected 
to affect about two-thirds of the EU population annually by 2100 (or an estimated 

1 IPCC, ‘Climate Change 2014: Impacts, Adaptation and Vulnerability – Chapter 11 on Hu-
man Health, Well-being and Security’ (2014), available at <https://www.ipcc.ch/site/assets/
uploads/2018/02/WGIIAR5-Chap11_FINAL.pdf>. Accessed on 18 August 2021; WHO, ‘Fact-
sheet: Climate Change and Health’ (2018a), available at <https://www.who.int/news-room/
fact-sheets/detail/climate-change-and-health>. Accessed 17 August 2021; Kristie Ebi, Diarmid 
Campbell-Lendrum and Arthur Wyns, ‘The 1.5 Health Report – Synthesis on Health & Climate 
Science in the IPCC SR1.5’ (WHO, 2018b).

2 WHO, supra n. 1; see for the Netherlands also: Rijksinstituut voor Volksgezondheid en Milieu, 
‘Effecten van klimaat op gezondheid: Actualisatie voor de Nationale Adaptatiestrategie’ (2014) 
available at <https://www.rivm.nl/publicaties/effecten-van-klimaat-op-gezondheid-actualisa
tie-voor-nationale-adaptatiestrategie-2016>. Accessed 17 August 2021.

3 See IPCC, supra n. 1; WHO supra n. 1; RIVM, supra n. 2.
4 IPCC, supra n. 1, at pp. 713, 736.
5 Idem, at pp. 718, 734, 736-737; WHO supra n. 1.
6 Idem, at pp. 726-727.
7 Idem, RIVM, supra n. 2.
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351 million persons each year between 2071-2100).8 Overall, the WHO estimates 
that the direct global health costs of climate change might amount to approxi-
mately 2-4 billion USD annually, by 2030.9

The onset and effects of climate change on health do not affect everyone equal-
ly. It will vary from region to region because warming does not occur evenly and 
not all areas or persons are equally fragile or vulnerable.10 Whereas the average 
global warming is currently between 1.15-1.28 °C degrees, compared to 1850-
1900,11 in the Netherlands the average temperature rise over this period already 
reached > 2 °C in 2020.12 This means that climate change is not a distant reality, 
nor mostly a concern for ‘future generations’: climate change already affects the 
lives of current generations of European and Dutch citizens. This explains why 
people and civil society organizations, including youth, are trying to seize courts 
to demand better climate action, citing their fundamental human rights.13 

This contribution analyses the applicability of international climate law and 
international human rights law to the protection of health. First, it analyses how 
health is addressed in international climate law, with a focus on the United Nations 
Framework Convention on Climate Change of 1992 and its related Paris Agreement 
of 2015. Secondly, it turns to international human rights law, with a focus on the 
right to health. Lastly, the contribution turns to several recent examples of Euro-
pean and UN level climate litigation that explicitly put forward complaints about 
physical and mental health in demanding that States mitigate global warming 
faster or better.

8 European Commission, ‘Seventh National Communication & Third Biennial Report from the 
European Union under the UN Framework Convention on Climate Change (UNFCCC) (re-
quired under the UNFCCC and the Kyoto Protocol): United for Climate’ (December 2017) 
107-112.

9 WHO, supra n. 1.
10 See for effects in Europe e.g.: Intergovernmental Panel on Climate Change, Fifth Assessment 

Report: Chapter 23 – Europe, 2014, pp. 1270, 1272, 1276-1280, 1290-1292; WHO Regional 
Office for Europe, Protecting Health from Climate Change in Europe: 2017 Update, 2017; 
European Commission, A Clean Planet for All: A European Strategic Long-Term Vision for a 
Prosperous, Modern, Competitive and Climate Neutral Economy, COM(2018)773 final; WHO 
Regional Office for Europe and UNDP ‘Addressing climate change and health in the Europe 
and Central Asia region – A Joint Value Proposition and Service Offering’, available at <https://
www.eurasia.undp.org/content/dam/rbec/docs/Clean_CCHealth%20Summary_ECEH%20
IRH_WHO_Dec_8_2020.pdf>. Accessed 17 August 2021.

11 IPCC, Special Report on Global Warming of 1.5 °C, Geneva, IPCC/WMO, 2018, pp. 51, 
68, available at <https://www.ipcc.ch/sr15/>. Accessed 17 August 2021. WMO, ‘State of the  
Global Climate 2020’, available at <https://public.wmo.int/en/our-mandate/climate/wmo-
statement-state-of-global-climate>. Accessed 17 August 2021.

12 KNMI, ‘Nederland warmt ruim 2 keer zo snel op als de wereldgemiddelde temperatuur’, avail-
able at <https://www.knmi.nl/over-het-knmi/nieuws/nederland-warmt-ruim-2-keer-zo-snel-
op-als-de-rest-van-de-wereld>. Accessed 17 August 2021.

13 See the discussion in Section 4; Jacqueline Peel and Hari Osofksy, ‘A Rights Turn in Climate 
Change Litigation’, 7 Transnational Environmental Law (2018) pp. 37-67; or Marlies Hessel-
man, ‘Domestic Climate Litigation’s Turn to Human Rights and International Law’, in Panos 
Merkouris, Malgosia Fitzmaurice and Marcel Brus (eds.), Handbook on International Environ-
mental Law, Edward Elgar 2021 (in press).
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While health is often linked to climate change adaptation (i.e. efforts to adapt 
to negative impacts of climate change that can no longer be prevented), this con-
tribution concentrates on rights and obligations related to climate change mitigation. 
Climate change mitigation refers to States’ action to prevent harmful global warm-
ing by ensuring adequate greenhouse gas (GHG) emissions reductions. Addition-
ally, this contribution prioritizes a discussion of substantive rights and obligations, 
over an analysis of relevant procedural rights or obligations that could equally be 
of relevance in protecting health against climate change, e.g. rights to environmen-
tal information, public participation, or States’ obligations to carry out environ-
mental impact assessments.14 

2. TO WHAT EXTENT IS ‘INTERNATIONAL CLIMATE LAW’ ALSO 
‘INTERNATIONAL HEALTH LAW’?

WHO representatives have recently called the Paris Agreement ‘a fundamental 
public health agreement’, and perhaps even ‘the most important public health 
agreement of the century’.15 Yet to what extent is protection of public health indeed 
a fundamental objective of international climate law? This section discusses wheth-
er and how ‘health’ features in the United Nations Framework Convention on 
Climate Change (UNFCCC) and the Paris Agreement (PA). Additionally, it outlines 
the most important international obligations for States to mitigate GHG emissions 
and their relevance to health protection.

2.1 Health objectives of international climate law

According to Article 2 of the UNFCCC the ‘ultimate objective’ of this framework 
convention is to achieve the:

… stabilization of greenhouse gas concentrations in the atmosphere at a level that 
would prevent dangerous anthropogenic interference with the climate system. Such 
a level should be achieved within a time frame sufficient to allow ecosystems to 
adapt naturally to climate change, to ensure that food production is not threatened 
and to enable economic development to proceed in a sustainable manner.

This objective clearly does not explicitly mention health as part of the ultimate 
objectives of the UNFCCC. Nevertheless, health is indirectly a concern according 

14 Margaux J. Hall, ‘Advancing Climate Justice and the Right to Health through Procedural 
Rights’, 16 Health and Human Rights (2014) pp. 8-18; and the procedural rights cited in: HRC, 
Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoy-
ment of a safe, clean, healthy and sustainable environment: UN Guiding Principles on Human 
Rights and the Environment (21 January 2018), UN Doc. A/HRC/37/59.

15 UNFCCC, ‘The Paris Agreement is a Health Agreement – WHO’ (3 May 2018) available at 
<https://unfccc.int/news/the-paris-agreement-is-a-health-agreement-who>. Accessed 18 Au-
gust 2021.
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to Articles 1 and 3(3) UNFCCC, in so far health is dependent on wider ecosystem 
stability or food production. Moreover, according to these provisions, States are 
also expected to ‘take precautionary measures to anticipate, prevent or minimize 
the causes of climate change’ and to ‘mitigate its adverse effects’, with the latter 
expressly referring to ‘significant deleterious effects’ on ‘human health and 
welfare’.16 

The PA came to include a further reference to health in 2015, by uniquely af-
firming in its preambles that:

Parties should, when taking action to address climate change, respect, promote and 
consider their respective obligations on human rights, the right to health, the rights 
of indigenous peoples, local communities, migrants, children, persons with dis-
abilities and people in vulnerable situations and the right to development, as well as 
gender equality, empowerment of women and intergenerational equity.17

This statement clearly adds a rights-based perspective to the implementation of the 
PA and its Framework Convention, even if it does not create any new binding hu-
man rights obligations for States per se.18 It is a unique reminder that States must 
comply with their existing human rights obligations under international law when 
taking climate action, including obligations deriving from the right to health. Which 
obligations may exactly derive from the right to health is discussed in Section 3 
of this contribution. 

While international climate law thus refers to health in several places, the refer-
ences are not as central as those found in other multilateral environmental treaties 
regulating the emission of specific pollutants adopted around the same time. For 
example, the Ozone Layer Convention of 1985 and its Protocols, and the United 
Nations Stockholm Convention on Persistent Organic Pollutants of 2001 both 
firmly recognize that protection of ‘human health and the environment’ are central 
objectives of such treaties, and require States to take appropriate measures to pro-
tect health.19 The Long-Range Transboundary Air Pollution Convention of 1979 
defines ‘air pollution’ as the introduction of ‘substances or energy’ into the air that 
result in causing ‘deleterious effects of such a nature as to endanger human health, 
harm living resources and ecosystems and material property’, or that otherwise 
‘impair or interfere with amenities and other legitimate uses of the environment’.20 

16 Art. 1(1)f and 3(3) UNFCCC.
17 Preambles of the Paris Agreement (2015).
18 This reference is included in the non-binding, non-operative ‘preambular’ paragraphs of the 

Paris Agreement, and largely refers to States’ existing respective obligations. 
19 See e.g. Art. 2 Vienna Convention for the Protection of the Ozone Layer, adopted on 22 March 

1985, entry into force 22 September 1988, 1513 UNTS 293; Art. 1 of the UN Stockholm Con-
vention on Persistent Organic Pollutants, adopted on 22 May 2001, entry into force on 17 May 
2004, 2256 UNTS 119.

20 See e.g. Art. 2, 7 and 9 Convention on Long-Range Transboundary Air Pollution, adopted on 
3 November 1979, entry into force on 16 March 1983, 1302 UNTS 217. 
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All treaties thus posit the protection of health as a key objective for regulating 
atmospheric population, and formulate specific obligations in this regard.

According to some, the weak references to health in international climate law 
have led to limited ‘substantive, procedural or institutional’ attention to health in 
the UNFCCC’s implementation practice over time.21 Indeed, where health is tak-
en into account within the wider implementation of the UN climate regime, it is 
hardly tied directly to the mitigation of harmful emissions, or the prevention of 
dangerous climate change: instead, it focuses on adaptative action.22 Even the 
novel reference to the ‘human right to health’ in the PA seemingly has not (yet) led 
to greater structural attention to health. Several studies have found that States’ 
‘nationally determined contributions’ under Article 4 of the PA do not commonly 
cite health concerns as part of their national target setting or mitigation action so 
far.23 Similarly, attention to human rights or the ‘right to health’ appears limited. 
Despite vigorous calls for renewed support for rights-based action in the so-called 
‘Paris Rulebook’ – the main implementation document for the PA adopted in 2018 
– States decided not to reiterate rights-based approaches in that document.24

All in all, it can be concluded that while (right to) health objectives are clearly 
acknowledged in international climate law, they have not so far been central or 
fundamental concerns for climate action under the UNFCCC and the PA, espe-
cially in the sphere of climate mitigation. This leaves the question whether the 
references to health in the texts of the UNFCCC or the PA might be leveraged 
better, including through international human rights law, so as to force States to 
take health into account more seriously and in greater detail. 

21 William Onzivu, ‘Health in Global Climate Change Law: The Long Road to an Effective 
Legal Regime Protecting both Public Health and the Climate’, 4 Carbon & Climate Law 
Review, (2010) pp. 364-382; John Kirton et al., ‘Connecting Climate Change and Health Through 
Global Summitry’, 6 World Medical and Health Policy (2014) pp. 73-100, at pp. 76-77.

22 See e.g. UNFCCC, ‘Synthesis paper by the Secretariat: Human Health and Adaptation: Under-
standing Climate Impacts on Health and Opportunities for Action (3 March 2017), UN Doc. 
FCCC/SBSTA/2017/2, tied to the UNFCCC’s Nairobi Work Programme on Impacts, Vulner-
ability and Adaptation to Climate Change, which sees health as a key thematic area.

23 Niheer Dasandi et al., ‘Engagement with Health in National Climate Change Commitments 
under the Paris Agreement: A Global Mixed-Methods Analysis of the Nationally Determined 
Contributions, 5(2) The Lancet Planetary Health (2021) pp. E93-e101; WHO, Health in 
National Determined Contributions (NDCs): A WHO Review, Geneva, WHO 2020; Sarah 
Dickin and Adis Dzebo, ‘Missing in Climate Action: Concrete Health Activities in Nationally 
Determined Contributions’, 2 Lancet Planet Health (2018) p. e144; Alix Dietzel, ‘The Paris 
Agreement – Protecting the Human Right to Health?’, 8(3) Global Policy (2017) pp. 313-321. 
Available at <https://www.thelancet.com/journals/lanplh/article/PIIS2542-5196(20)30302-8/
fulltext#seccestitle140>. Accessed 17 August 2021; see on the latter also Onzivu, supra n. 21; 
Kirton et al., supra n. 21.

24 See Erika Lennon et al., ‘Rights in a Changing Climate: Human Rights Under the UN Frame-
work Convention on Climate Change’ (CIEL, December 2019), available at <https://www.ciel.
org/wp-content/uploads/2019/12/Rights-in-a-Changing-Climate_SinglePage.pdf>. Accessed 
17 August 2021.
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2.2 States’ obligations to mitigate GHGs emissions (for health) under 
UNFCCC and PA

What is necessary to stabilize greenhouse gas concentrations in the atmosphere at 
such a level that it could ‘prevent dangerous anthropogenic interference with the 
climate system’, or, otherwise, perhaps mitigate the ‘adverse effects of climate 
change’, including those on human health?25 

A first important observation here, is that these objectives are possibly slightly 
different: Article 2 of the UNFCCC states the objective to prevent dangerous climate 
change by stabilizing global GHG emissions, while Articles 1 and 3 more gener-
ally refer to States’ obligations to take precautionary measures to anticipate, prevent 
or minimize causes of climate change and to mitigate ‘adverse effects’. Articles 8 
of the PA on loss and damages further clarifies that Parties

recognize the importance of averting, minimizing and addressing loss and damage 
associated with the adverse effects of climate change, including extreme weather 
events and slow onset events, and the role of sustainable development in reducing 
the risk of loss and damage.

It also requires States to increase adaptative abilities to be able to deal with the 
adverse effects of climate change.26 As such, it seems suggested that addressing 
the ‘adverse’ health effects of climate change could involve both mitigation and 
adaptation, without however clearly explaining their interrelation. 

The matter is marginally improved by the PA’s innovation to define a specific 
‘threshold limit’ for signifying what constitutes dangerous climate change, notably:

Holding the increase in the global average temperature to well below 2 °C above 
pre-industrial levels and pursuing efforts to limit the temperature increase to 1.5 °C 
above pre-industrial levels, recognizing that this would significantly reduce the risks 
and impacts of climate change.27 

The latter part does not use the terms ‘adverse effects of climate change’, but of 
course the ‘reduction of risks and impacts of climate change’ could well refer to 
such adverse effects. 

Overall, the inclusion of a global temperature limit in the PA is a significant step 
in the development of international climate law, because firstly, it is the first time 
that a maximum temperature limit is defined in law, in pursuit of the objectives set 
in Article 2 UNFCCC. Secondly, the provision lays down a more ambitious tem-
perature limit than previously discussed under the UNFCCC, namely: well below 
2 °C and preferably below 1.5 °C, rather than a maximum of 2 °C. The acceptance 
of such maximum limit values is important, because in turn this can lead to the 

25 Art. 3 UNFCCC.
26 Art. 8 PA.
27 Art. 2 UNFCCC [emphasis added by author].
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determination of relevant ‘levels of GHG concentrations’ that must be secured to 
guarantee such maximum warming limits.28 

The scientific-political Intergovernmental Panel on Climate Change (IPCC) 
plays an important role in driving consensus on dangerous temperature rise and 
related levels of global GHG concentration.29 Currently, it is assumed that maximum 
concentrations of 450 parts per million (ppm) of CO2 would give a reasonable 
chance to keep warming to 2 °C, while a maximum of 430 ppm is associated with 
1.5 °C.30 Thus, GHG concentrations associated with ‘well below 2 °C’ may lie 
somewhere in between these values. 

By 2020, the average global concentration of GHGs is thought to be around 420 
ppm, up from about 280 ppm in 1750.31 Therefore, both the IPCC and UNEP re-
cently concluded and supported that to still keep warming below 1.5 °C, States 
must rapidly and steeply reduce their emissions per immediate.32 In fact, according 
to emissions pathways projected in 2018, it was estimated that only 10-14 years 
of emissions are left until the carbon budget for 430 ppm is used up.33 Concentra-
tions of 450 ppm may be reached some 20 years later, in 2050. For this reason, 
States are now vigorously discussing the necessary reductions for 2030 and 2050, 
including needs to reduce to net zero emissions by 2050. 

International climate law facilitates collective and individual target setting by 
States, including specific obligations for mitigation.34 The UNFCCC, acting as 
the ‘framework’ convention for climate action, articulated the first set of obligations 
in 1992, although it predominantly set in motion a process of achieving greater 
transparency regarding States’ emissions.35 Article 4(1)a UNFCCC obliged all 
States Parties to develop and make available national inventories of GHGs con-
trolled by the UNFCCC (i.e. CO2, methane, HFCs, PFCs, N2O, SF6),36 and addi-

28 Samuel Randalls, ‘History of the 2°C climate target’, 1 WIREs Climate Change (2010) 
pp. 598-605. Yun Gao, Xiang Gao, Xiaohao Zhang, ‘The 2 °C Global Temperature Target 
and the Evolution of the Long-Term Goal of Addressing Climate Change—From the United 
Nations Framework Convention on Climate Change to the Paris Agreement’, 4 Engineering 
(2017) pp. 272-278.

29 See e.g. Daniel Bodansky, Jutta Brunnée and Lavanya Rajamani, International Climate Change 
Law, OUP 2018, pp. 57-58, 97-98.

30 Gao, Gao and Zhang, supra n. 28, at pp. 273-276; Hesselman, supra n. 13; and also see discus-
sions in Supreme Court (Netherlands) State of the Netherlands v. Stichting Urgenda (Judgment 
of 20 December 2019) ECLI:NL:HR:2019:2006, paras. 7.2.1-7.2.11.

31 See recent data of the Mauna Lao Observatory in Hawaii, which is commonly used as a reli-
able benchmark of average CO2 concentrations, available at <https://research.noaa.gov/article/
ArtMID/587/ArticleID/2764/Coronavirus-response-barely-slows-rising-carbon-dioxide>. Ac-
cessed 17 August 2021.

32 See IPCC, supra n. 1.
33 See IPCC, supra n. 1, at pp. 12, 18 (C.1.3); UNEP, ‘Executive Summary: The Emissions Gap 

Report 2017: A UN Environment Synthesis Report’ (UNEP 2017) p. xiv. Available at <https://
unfccc.int/sites/default/files/resource/91_Emissions%20Gap%20Report_Talanoa_WAW.pdf>. 
Accessed 17 August 2021.

34 Art. 3 UNFCCC.
35 Bodansky, Brunnée and Rajamani, supra n. 29, at p. 104. 
36 Art. 4(1)a UNFCCC.
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tionally required Parties to formulate, implement and publish regularly updated 
national or regional programmes for the mitigation of such sources.37 It however 
did not provide much guidance on what such programmes should entail. 

A heightened set of obligations applied to developed States Parties under the 
UNFCCC – or States included in the so-called ‘Annex I’ of the Convention: de-
veloped countries and several ‘economies in transition’ that were part of the former 
Soviet Union. According to Article 4(2)(a), these Parties must additionally adopt 
national policies and take corresponding climate mitigation measures, in recogni-
tion of the fact that ‘a return to earlier levels of anthropogenic emissions’ by the 
end of the 1990s would contribute to meeting the UNFCCC’s objectives. Specifi-
cally, they were expected to communicate detailed information on their mitigation 
policies and measures, and resulting projected GHG emissions, with an aim of 
‘returning individually or jointly’ to their 1990 levels.38 This effectively means that 
the UNFCCC envisioned a reversal of GHG emission trends. Developed States 
also had to demonstrate that they are ‘taking the lead’ in modifying longer-term 
anthropocentric emissions trends.39 

The Kyoto Protocol adopted in 1997, and entering into force in 2005, tightened 
and refined GHG reduction targets, in a binding manner. The Kyoto Protocol set 
a legally binding target for Annex I countries to collectively lower their emissions 
levels by at least 5%, compared to 1990 levels.40 In turn, this led to individually 
differentiated targets among the Annex I countries, e.g. the European Union (EU) 
would have to reduce its emissions by 8% compared to 1990 levels, and the US 
by 7%.41 Such targets were governed by several climate principles, as set out in 
Article 3 UNFCCC, such as ‘common but differentiated responsibilities and respec-
tive capabilities’ (CBDR-RC), equity, sustainable development, and precaution.42

The modest collective target of the Kyoto Protocol was reached by the end of 
the first commitment period of 2008-2012, despite some States’ disengagement 
from the protocol over time (the USA and Canada) and critiques on the calculation 
of emission limits and the use of flexibility mechanisms, such as emissions trading.43 
A second round of binding commitments between 2012-2020, through the Doha 
Amendment, never acquired legal force due to lacking ratifications. This effec-
tively meant the end of climate cooperation under the Kyoto Protocol. Nevertheless, 
several Kyoto parties still formulated their own (legally binding) GHG reduction 
targets for 2012-2020 based on Doha commitments. The EU for example commit-
ted to a reduction target of < 20% by 2020 compared to 1990, and it promised an 

37 Art. 4(1)b UNFCCC.
38 Art. 4(2)b UNFCCC.
39 Art. 3(1) and 4(2)(a) UNFCCC
40 Art. 3(1) Kyoto Protocol, adopted on 11 December 1997, entry into force 6 February 2005, 

2303 UNTS 162.
41 Annex B to the Kyoto Protocol.
42 Art. 3 and 4 UNFCCC. 
43 Igor Shishlov, Romain Morel and Valentin Bellassen, ‘Compliance of the Parties to the Kyoto 

Protocol in the first commitment period’, 16 Climate Policy (2016) pp. 768-782; Bodansky, 
Brunnée and Rajamani, supra n. 29, pp. 202-205.
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enhanced objective of < 30% by 2020 on the condition that other Annex I countries 
would adopt similarly ambitious targets. 

An important question that currently arises in many climate litigation cases, is 
to what extent such ‘conditionality’ arguments are (still) acceptable. If States for 
example have the capacity to go faster, must they go faster? In short, what are 
States’ individual obligations towards achieving the objectives of the UNFCCC, 
in light of the CBDR-RC principle, but also precaution, and perhaps in light of 
their obligations to effectively protect human rights as well?44 

In this sense, the innovative approach of the PA must also be stressed, for it 
differs from the Kyoto Protocol and its Doha Amendment in several important 
ways. First, the PA did not set binding targets for specific groups of developed 
states, thereby leaving behind the Annex I differentiation.45 The PA legally oblig-
es all States Parties to voluntarily develop ‘ambitious’ mitigation targets, called 
‘nationally determined contributions’ (NDCs), which they intend to achieve.46 At 
the heart of the PA then, is an obligation for all parties to ‘prepare, communicate 
and maintain successive’ NDCs, and ‘to pursue domestic mitigation measures’ 
aiming to achieve NDC objectives.47 However, the content of NDCs is not en-
tirely discretionary either. Developed countries are still expected ‘to take the lead’ 
in climate action and in setting ambitious targets.48 Moreover, all States must 
update NDCs at least every five years, in a manner that shows a progression beyond 
the current NDC, and reflects States Parties’ ‘highest possible ambition’ in line 
with the CBDR-RC principle, and in light of different national circumstances.49 
States equally agreed to aim to reach for ‘global peaking of GHG emissions as 
soon as possible’, and to make rapid reductions after peaking, according to the best 
available science. All this, with the aim of balancing global emissions and remov-
als ‘in the second half of this century’ (i.e. between 2050-2100).50 This means that 
‘net zero emissions’, or a full stabilization of GHGs in the atmosphere, must be 
achieved some time during the second half of this century. 

However, in view of the concerns highlighted earlier, it seems that the time 
available for safely stabilizing GHGs may in fact be more limited than this. Indeed, 
the EU, the UK, Japan, and the US all recently announced they want to achieve 
net zero targets by 2050, and China by 2060.51 According to the CAT Climate 
Tracker, a key not-for-profit tracker of States’ commitments, these new targets will 

44 Hesselman, supra n. 13.
45 This was necessary to motivate industrialized and major new emerging economies (including 

large GHG emitters such as China or India) to commit to new mitigation targets.
46 Art. 4(2) PA. 
47 Art. 4(2) PA.
48 Art. 3(1) and 4(2)(a) UNFCCC and Art. 4(4) PA.
49 Art. (3) PA.
50 Art. 4(1) PA.
51 See UNEP, ‘Emissions Gap Report 2020’ (UNEP 2020) p. XVII. Available at <https://wedocs.unep.

org/xmlui/bitstream/handle/20.500.11822/34426/EGR20.pdf?sequence=1&isAllowed=y>. 
Accessed 17 August 2021.
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help to keep a 2 °C-target within reach if pledges are properly implemented.52 
However, this is still a higher target than the limits of well below 2 °C or 1.5  °C 
envisioned by the PA.53 NDCs are evaluated as part of a five-yearly Global Stock 
Take of the PA.54 

Although the PA’s ‘voluntary self-pledge’ approach was initially met with great 
apprehension by environmental organizations, it seems that in practice the process 
of NDC formulation is leading to very important continual debates on the adequa-
cy of international and national climate targets.55 Not only does the NDC process 
allow reluctant States to join in more easily, but it also sets in motion an intense 
reiterative process of public deliberation and scrutiny of targets, both internation-
ally and domestically. Indeed, the practice of setting NDCs tends to attract high 
levels of domestic attention, pressure and participation, to ensure ambitions are set 
as high as possible. As shown in later sections, the formulation of NDCs may also 
lead to litigation. 

In this context, it is important to note that States’ discretion to formulate NDCs 
is additionally curtailed in practice by the evolving climate science, reports of the 
IPCC, and related evolving negotiations and consensus through UNFCCC Confer-
ences of Parties (COPs). Importantly, this has resulted in one particular understand-
ing over time, which is now playing a role in several climate law suits too.56 
Notably, that in order to make a credible minimum reduction contribution towards 
keeping global warming below 2 °C (the pre-PA target), developed States may be 
expected to reduce their emissions by minimally 25-40% by 2020 (compared to 
1990), by 49-55% by 2030, and by 80-95% by 2050.57 By now, this seems to be 
slowly becoming replaced by a consensus that it will be necessary for developed 
States to achieve net zero emissions by or before 2050.58 This also seems logical 
in light of the current ‘emissions gap’ that still exists, and in light of the stricter 
temperature targets under the PA. Significantly, as a result of these debates, most 
climate law suits now demanding better mitigation action, are targeting the ade-
quacy of States’ mitigation targets and efforts for 2030 and 2050, with particu-

52 The CAT Climate Tracker operates alongside UNEP’s bi-annual ‘emissions gap reports’ and 
the Paris Agreement’s own 5-yearly ‘Global Stock Takes’ (GST) under Articles 4(9) and 14 PA. 
The first GST will occur during the COPs of 2022-2023. See <https://climateactiontracker.org/
global/cat-thermometer/>. Accessed 17 August 2021.

53 Idem.
54 Art. 4(9) and 14 PA.
55 Christina Voigt and Fernando Ferreira, ‘“Dynamic Differentiation”: The Principles of CBDR-

RC, Progression and Highest Possible Ambition in the Paris Agreement’, 5 Transnational 
Environmental Law (2016) pp. 285-303.

56 Hesselman, supra n. 13.
57 Suggested by the IPCC, but endorsed by COP decisions and individual States: UNFCCC, 

‘Decision 1/CMP.6: The Cancun Agreements: Outcome of the work of the Ad Hoc Working 
Group on Further Commitments for Annex I Parties under the Kyoto Protocol at its Fifteenth 
Session (2010) FCCC/KP/CMP/2010/12/Add.1, p. 3; IPCC, ‘Climate Change 2007: Synthesis 
Report. Contribution of Working Groups I, II and III to the Fourth Assessment Report of the 
Intergovernmental Panel on Climate Change’ (2007) <https://www.ipcc.ch/report/ar4/syr>.

58 See e.g. Gao, Gao and Zhang, supra n. 28, at p. 276, referring to the UNFCCC Cancún Agree-
ments.
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larly the intermediate targets for 2030 varying widely at the moment amongst 
States.59 

From a human rights perspective, climate litigation is putting forward the fol-
lowing question: Which GHG emissions targets might be compliant with effective 
human rights protection, including, for example, the protection of health, life or 
private life? In short, how must States take into account their respective obligations 
under the ‘human right to health’ when taking climate action, including when 
formulating their mitigation targets as part of NDCs? As indicated above, there is 
presently limited evidence that States are taking international human rights protec-
tion, or (the right to) health specifically, into account when formulating and com-
municating their NDCs. A key obstacle here is that most discussions on GHG 
mitigation under the UNFCCC and the PA so far appear exclusively geared towards 
preventing ‘dangerous’ levels of warming, now associated with 1.5 °C or well 
below 2 °C warming. Yet, we know that people are already experiencing various 
(seriously) deleterious health effects of climate change now, at current levels of 
local/global warming. This is affirmed by the EU and the IPCC in their report on 
1.5 °C, and is a typical complaint in the climate law suits that shall be discussed 
below. Moreover, the PA explicitly recognizes in Article 7(4) that ‘the current need 
for adaptation is significant’, and that greater levels of GHG mitigation might 
‘reduce the need for additional adaptation efforts’ and may also be more ‘cost-
effective’ in the long run.60 

This leads to the question: what would be acceptable rises in temperature from 
a perspective of ‘health’ solely? What is legally required – also when viewed from 
a perspective of international human rights law, including the right to health, or 
other ‘health-related’ rights? Do States have legal mitigation obligations to keep 
health safe from warming even below 1.5 °C. Or is it reasonable to expect or as-
sume that all negative health impacts below 1.5 °C warming are by definition ac-
ceptable, or can, or must, be addressed through adaptation mostly? The answer to 
this question from a perspective of international climate law is not easy or straight-
forward, although it deserves recalling that at least Article 3(3) UNFCCC requires 
States more generally to take ‘precautionary measures to anticipate, prevent or 
minimize the causes of climate change and mitigate its adverse effects’, and the 

59 The EU for example debated a GHG reduction target for 2030 in the range of 55%-65% on the 
path to net zero in 2050, but finally (politically) settled on the (cautious) aim of 55%; the UK 
ambitiously increased its 2030 target from 68% in 2030 to 78% by 2035; Germany increased its 
proposed target for 2030 from 55% to 65%, and net zero in 2045, due to pressure from climate 
litigation; the new US administration under Biden tentatively announced a target of 50-52% by 
2030. This seems somewhat meagre, especially keeping in mind the USA’s poor efforts to curb 
GHG emissions since the entry into force of the UNFCCC. See e.g. Brad Plumer and Nadja 
Popovic, ‘The U.S. Has a New Climate Goal. How Does It Stack Up Globally?’, New York 
Times, 22 April 2021. Available at <https://www.nytimes.com/interactive/2021/04/22/climate/
new-climate-pledge.html>. Accessed 17 August 2021. Reuters, ‘Germany Sets Tougher CO2 
Emission Reduction Targets after Top Court Ruling’ (5 May 2021), available at <https://www.
reuters.com/business/environment/germany-raise-2030-co2-emissions-reduction-target-65-
spiegel-2021-05-05/>. Accessed 17 August 2021.

60 Art. 7(4) PA.
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PA recognized that keeping the temperature rise below 1.5 °C would significantly 
reduce the adverse impacts of climate change. This suggests that lower temperatures 
will be better at mitigating the harmful effects of climate change, and in this con-
text international climate law equally recognizes the need to give ‘full consideration’ 
to the special needs and circumstances of developing country Parties, including 
those especially vulnerable to the adverse effects of climate change, or bearing a 
‘disproportionate or abnormal burden’.61 

The following section turns to human rights law, analysing which legal obliga-
tions to mitigate global warming in accordance with any specific temperature 
limits or (health) impacts might exist based on human rights law.

3. INTERNATIONAL HUMAN RIGHTS LAW AND (THE RIGHT TO) 
HEALTH IN THE CONTEXT OF CLIMATE CHANGE

The issue of climate change was first placed on the agenda of the UN Human Rights 
Council by the UN Special Rapporteur on the Right to Health, Mr. Paul Hunt, in 
2007.62 In an annual report on health and the right to water and sanitation, he 
warned that:

the international community has not yet confronted the health threats posed by glo-
bal warming. The failure of the international community to take the health impact 
of global warming seriously will endanger the lives of millions of people across the 
world.63

Since then, attention to human rights and climate change has increased. First, the 
UN Human Rights Council adopted Resolutions 7/23 (2008) and 10/4 (2009) on 
‘human rights and climate change’, and it commissioned its first report on ‘climate 
change and human rights’, published in 2009.64 These documents affirmed that 
global warming impacts ‘the full range of human rights’, but will mostly affect the 

61 Art. 3(2) UNFCCC.
62 Felix Kirchmeier and Yves Lador, ‘From Copenhagen to Paris at the UN Human Rights Coun-

cil: When Climate Change Became a Human Rights Issue’, in Sébastien Duyck, Sébastien 
Jodoin and Alyssa Johl (eds.), Routledge Handbook of Human Rights and Climate Govern-
ance, Routledge 2018, p. 146. The author is indebted to Jessica Appelmann for pointing out this 
interesting fact.

63 HRC, ‘Report of the Special Rapporteur on the right of everyone to the enjoyment of the high-
est attainable standard of physical and mental health, Mr. Paul Hunt’ (8 August 2007), UN Doc. 
A/62/214, paras. 100-102.

64 HRC, Resolution 7/23 (2008) on ‘human rights and climate change’ (28 March 2008) UN 
Doc. A/HRC/RES/7/23; HRC, Resolution 10/4 (2009) on ‘human rights and climate change’  
(25 March 2009), UN Doc. A/HRC/RES/10/4; HRC, ‘Report of the Office of the United Na-
tions High Commissioner for Human Rights on the relationship between climate change and 
human rights’ (15 January 2009), UN Doc. A/HRC/10/61.
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rights to health, food, water, adequate housing and self-determination.65 States 
must take ‘comprehensive measures’ to mitigate the ‘adverse impacts of global 
warming on underlying determinants of health’, and give priority to protecting 
vulnerable individuals and communities’.66 

At the same time, the OHCHR sceptically noted back then that even if ‘climate 
change has obvious implications for the enjoyment of human rights, it is less obvi-
ous whether, and to what extent, such effects can be qualified as human rights 
violations in a strict legal sense’.67 It stated that it may be difficult, in all instances, 
to attribute specific physical impacts to climate change generally (e.g. a hurricane, 
flooding, or drought) or to specific GHG emissions of specific States. This is due 
to the wider set of ‘complex causal relationships’ generally connecting harms and 
causes.68 In addition, global warming might typically involve discussions about 
future human rights harms, whereas human rights violations typically are established 
after the harm has occurred.69 

After this firm, but also cautious, initial affirmation of human rights law’s ap-
plicability to climate change, many other UN bodies have continued to clarify 
States’ obligations under different human rights, instruments, and for the protection 
of different vulnerable groups (see Table 1). Importantly, these contributions have 
not only focused on States’ historical (past) emissions and contributions to the 
causation of specific harms, but have also increasingly addressed the design and 
implementation of relevant climate mitigation targets for the coming decades. 
Advances have been made possible by relevant developments in climate (attribu-
tion) science and in international climate law and negotiations, as well as by the 
development of environmental human rights since the late 1990s.70 

Curiously, the UN Special Rapporteur on the Right to Health is by now one of 
the few UN Special Rapporteurs who never drafted a full report on climate change. 
For this reason, there is limited guidance to be found in this rapporteur’s work. 
One reason for this could be that a new UN Special Procedure on Human Rights 
and a Healthy and Safe Environment was established in 2012, which rapidly em-
braced climate change as part of its work programme. In addition, in 2015-2016, 
the UN Human Rights Council solicited an analytical study directly from the 
OHCHR on the topic of the ‘right to health and climate change’, which will be 

65 See inoperative paragraphs of Resolution 10/4 (2009), further elaborated in A/HRC/10/61 
(2009). 

66 A/HRC/10/61 (2009) para. 34.
67 Idem, paras. 70, 96.
68 Idem, para. 96.
69 Idem, para. 70.
70 See Marlies Hesselman and Brigit Toebes, ‘The Right to Health and Climate Change: A Legal 

Perspective’, Global Health Law Groningen Research Paper, 31 October 2015, available at 
<https://www.rug.nl/rechten/onderzoek/expertisecentra/ghlg/ghlg-study-right-to-health-and-
climate-change-hesselman-toebes.pdf>. Accessed 17 August 2021; and, recently, Rupert F. 
Stuart-Smith et al., ‘Filling the Evidentiary Gap in Climate Litigation’, 11 Nature Climate 
Change (2021) p. 651–655; also referring to Kristie Ebi et al., ‘Using Detection and Attribution 
to Quantify How Climate Change Is Affecting Health’, 39 Health Affairs (2020) p. 2168-2174.
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Table 1. Key interpretative documents on human rights and climate change in UN law

UN Human Rights Council, 
with support of OHCHR

Special Procedures of the UN 
Human Rights Council 

UN Treaty Bodies

Report on the relationship 
between climate change and 
human rights (2009) UN Doc. A/
HRC/10/6.

Analytical study on the 
relationship between climate 
change and the human right of 
everyone to the enjoyment of the 
highest attainable standard of 
physical and mental health (2016) 
UN Doc. A/HRC/32/23.

Analytical study on the 
relationship between climate 
change and the full enjoyment of 
the rights of the child (2017) UN 
Doc. A/HRC/35/13.

Report on the slow onset effects 
of climate change and human 
rights protection for cross-border 
migrants (2018) UN Doc. A/
HRC/37/CRP.4.

Analytical study on gender-
responsive climate action for the 
full and effective enjoyment of 
the rights of women (2019) UN 
Doc. A/HRC/41/26.

Analytical study on the promotion 
and protection of the rights of 
persons with disabilities in the 
context of climate change (2020) 
UN Doc. A/HRC/44/30.

Analytical study on the rights 
of older persons in the context 
of climate change (2021) as 
requested by A/HRC/RES/44/7.

Report of the Special Rapporteur 
on the right to housing on the 
right to adequate housing and 
climate change (6 August 2009) 
UN Doc. A/64/255.

Focus report: Mapping human 
rights and climate change, 
prepared for the independent 
expert on the issue of human 
rights obligations relating 
to the enjoyment of a safe, 
clean, healthy, and sustainable 
environment’ (June 2014), 
available at www.ohchr.org.

Report of the Special Rapporteur 
on the right to food on the impact 
of climate change on the right to 
food’ (2015) UN Doc. A/70/287.

Report of the Special Rapporteur 
on human rights obligations 
relating to the enjoyment of 
a safe, clean, healthy and 
sustainable environment on 
climate change (2016) UN Doc. 
A/HRC/31/52.

Report of the Special Rapporteur 
on the rights of indigenous 
peoples on the impacts of climate 
change and climate finance 
(2017) UN Doc. A/HRC/36/46.

Report of the Special Rapporteur 
on human rights obligations 
relating to the enjoyment of 
a safe, clean, healthy and 
sustainable environment on a 
safe climate (2019) UN Doc. 
A/74/161.

Report of the Special Rapporteur 
on extreme poverty and human 
rights on climate change and 
poverty (2019) UN Doc. A/
HRC/41/39.

Committee on the Rights of the 
Child (CRC), ‘General Comment 
No. 15 (2013) on the right of 
the child to the enjoyment of the 
highest attainable standard of 
health (art. 24)’ (2013) UN Doc. 
CRC/ C/GC/15, paras. 5, 50.*

Committee on the Elimination 
of Discrimination against 
Women (CEDAW), ‘General 
Recommendation No. 37 on 
gender-related dimensions of 
disaster risk reduction in the 
context of climate change’ 
(2018) UN Doc. CEDAW/C/
GC/37.

Human Rights Committee, 
‘General Comment No. 36 on 
Article 6 ICCPR (Right to Life)’ 
(2018) UN Doc. CCPR/C/
GC/36.

* General Comments are general interpretative documents adopted by treaty bodies to clarify the legal 
content of a specific right or set of obligations under a particular UN human rights treaty.
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discussed in some detail below. Special attention is also paid to significant recent 
reports on climate change by the UN Special Rapporteurs on Extreme Poverty and 
Human Rights and on Human Rights and the Environment. Both reports include 
firm statements on the development of States’ legal obligations to curb climate 
change, including as related to the right to health. The section ends with a broader 
analysis of the content of the right to health as relevant to climate change, through 
the lens of CESCR General Comment No. 14 on the right to health, and other 
significant findings by treaty bodies (Table 1).

3.1 OHCHR Study on the Right to Health and Climate Change

The OHCHR study on the right to health and climate change adopted in 2016 was 
commissioned prior to the adoption of the Paris Agreement, but delivered after its 
adoption. It was the Human Rights Council’s first study specifically devoted to 
climate change after its landmark report of 2009, and clearly bolstered by the adop-
tion of the PA in November 2015. 

The study devotes elaborate attention to outlining the adverse impacts of climate 
change on both physical and mental health, as well as relevant disproportionate 
impacts on vulnerable persons such as women, children, migrants and indigenous 
peoples. It clarifies ‘general human rights obligations and principles’ applying in 
a context of climate change, such as States’ human rights obligation to limit GHG 
emissions through regulatory measures so as ‘to prevent to the greatest extent pos-
sible current and future negative human rights impacts of climate change’.71 That 
clearly affirms a forward-looking perspective to States’ obligations, rather than 
only a backward-looking perspective on past (human rights) harms. 

The OHCHR also affirmed that, should climate mitigation for any reason fail 
to adequately protect human rights, States have an additional obligation to ensure 
that they take ‘appropriate adaptation measures’ to protect and fulfil the rights of 
all persons. Particularly, ‘to protect those most endangered by the negative impacts 
of climate change’.72 This reveals an interaction between climate mitigation and 
adaptation, without however explaining exactly their interrelation. In any case, 
whether States are implementing mitigation or adaptation activities, all their efforts 
must be guided by relevant human rights norms and principles, such as access to 
information and participation, transparency, accountability, equity and non-dis-
crimination.73 In fact, a large part of the study is devoted to setting out a ‘rights-
based approach to health and climate action’ that would help States to analyse their 
obligations, any harmful inequalities or vulnerabilities, and unjust distributions of 
power. Supposedly, this rights-based approach would anchor all climate plans, 
policies and programmes ‘in a system of rights and corresponding obligations 

71 OHCHR, Analytical study on the relationship between climate change and the human right 
of everyone to the enjoyment of the highest attainable standard of physical and mental health  
(6 May 2016) UN Doc. A/HRC/32/23, para. 32.

72 Idem, para. 32.
73 Idem, para. 33.
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established by international law’, including such rights and obligations as follow 
from the right to health.74

In relation to health and climate mitigation, the OHCHR’s study articulates 
States’ positive obligation to take measures to mitigate climate change and to 
prevent negative health impacts.75 Specifically, a ‘failure to adopt reasonable mea-
sures to mobilize resources to prevent foreseeable human rights harm’ constitutes 
a breach of States’ general obligations under human rights treaties to mobilize and 
allocate ‘maximum available resources’ for the protection and progressive realiza-
tion of human rights.76 In relation to relevant mitigation objectives, the OHCHR 
further notes that since ‘the negative health impacts of climate change will increase 
exponentially with every incremental increase in warming’:

Limiting warming to the greatest extent possible and achieving the target of 1.5 °C 
above pre-industrial levels should therefore be the objective of all climate action. 
Beyond setting and achieving an ambitious goal, protecting the right to health from 
climate change will require climate mitigation and adaptation measures that are 
rights-based, effective and participatory and benefit the vulnerable. This starts with 
effective laws and policies at all levels and ends with effective monitoring and im-
plementation.77

The manner in which the right to health, or human rights law more generally, sup-
ports obligations to regulate GHG emissions specifically will be discussed in the 
following section. For even if the aforementioned statements are bold, the study 
does not provide much further concrete guidance on States’ specific obligations to 
curb climate change. 

Such lack of precision was recently harshly criticized by the UN Special Rap-
porteur on Extreme Poverty and Human Rights, Philip Alston, who argued that 
UN human rights bodies still adopt recommendations or statements on climate 
change that:

are so open-ended and non-specific that it amounts to little more than ticking the 
climate change box. The challenge is to reflect on what the next level of recommen-
dation might entail, in order to provide some sort of meaningful guidance as to the 
measures needed.78

Alston called upon treaty bodies and others ‘to weigh in on questions already 
hotly contested in courthouses and parliaments’; UN bodies must explain how 
human rights obligations ‘define the legal duties of States to reduce greenhouse 

74 Idem, para. 46 onwards.
75 Idem, para. 54.
76 Idem, para. 34.
77 Idem, paras. 55-56 [emphasis added by author].
78 HRC, ‘Report of the Special Rapporteur on Extreme Poverty and Human Rights on Climate 

Change and Poverty’ (17 July 2019), UN Doc. A/HRC/41/39, para. 86.
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gas emissions individually and at a global level’.79 They should also identify ‘the 
minimum actions’ that States must take in line with the latest scientific guidance, 
and explain whether human rights law gives rise to a certain threshold of action 
below which a State is in violation of its obligations.80 We will see in Section 4 
below that several courts, such as the Dutch courts in the Urgenda climate case, 
have done exactly this.

Responding to such concerns in the same year, is the UN Special Rapporteur 
on Human Rights and the Environment, who adopted a much more detailed report 
on climate change and human rights in 2019. In this report, he boldly affirmed that 
due to the ‘severely catastrophic effects’ expected to result from dangerous global 
warming, States’ failure to fulfil their international climate commitments under the 
UNFCCC and the PA should be viewed as a ‘prima facie violation’ of human 
rights.81 In short, not meeting the aims of the PA per definition constitutes a vio-
lation of internationally protected human rights. In addition, it reaffirmed a state-
ment by the Committee of the ICESCR (CESCR) made in response to the IPCC’s 
Special Report on Global Warming of 1.5 °C in 2018,82 that if States want to act 
consistently with their human rights obligations, including the right to health, they 
must revise their NDCs communicated under the PA to better reflect their ‘highest 
possible ambition’ as referred to in Article 4(3) of the PA.83 In this context, sev-
eral countries have actually by now been advised by the CESCR to intensify their 
efforts to deliver on GHG reduction targets for 2020, or to raise targets for 2030, 
so that they are consistent with the commitment to limit the temperature rise to 
1.5 °C.84 In addition, both the UN Rapporteur and UN treaties have started to 
articulate a range of much more specific climate actions that States must or may 
implement in their efforts to safely reduce GHG emissions. These include, so far: 
immediately terminating harmful fossil fuel subsidies, and divesting investments 
from fuel sectors;85 prohibiting the further exploration of fossil fuels (as using up 
all currently tapped reserves would already imply breaching still available global 

79 Idem, paras. 81-88.
80 Idem, paras. 62-65, 81-88.
81 Idem, paras. 70, 74-75.
82 IPCC, supra n. 1. 
83 OHCHR, ‘Statement of ICESCR Committee on Climate change and the International Cov-

enant on Economic, Social and Cultural Rights’ (8 October 2018), available at <https://www.
ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23691&LangID=E>. Accessed 
17 August 2021; A/HRC/41/39, supra n. 78, para. 6.

84 CRC, Concluding Observations on Australia (2019) CRC/C/AUS/CO/5-6, para. 37; CESCR, 
Concluding Observations on Belgium (2020) UN Doc. E/C.12/BEL/CO/5, para. 9; CESCR, 
Concluding Observations on Switzerland (2020) UN Doc. E/C.12/CHE/CO/4/, para. 18. 

85 HRC, ‘Report of the Special Rapporteur on human rights obligations relating to the enjoy-
ment of a safe, clean, healthy and sustainable environment on a safe climate’ (15 July 2019) 
UN Doc. A/74/161, para. 77. CESCR, Concluding Observations on Switzerland (2020) UN 
Doc. E/C.12/CHE/CO/4, para. 18; CRC, Concluding Observations on Australia, supra n. 84, 
para. 37; CESCR, Concluding Observations on Ecuador (2020) E/C.12/ECU/CO/4, para. 12; 
CESCR, Concluding Observations on Argentina (2018) E/C.12/ARG/CO/4, para. 16.
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carbon budgets);86 (gradually) phasing out coal-fired power plants, and replacing 
them by sustainable energy;87 and rejecting the expansion of new fossil fuel infra-
structure, especially for the most destructive ones, such as shale gas fracking.88

All of this shows that States’ climate action is increasingly under scrutiny from 
international human rights bodies. Specifically, expectations to mitigate GHG 
emissions in line with specific temperature goals are formulated in increasingly 
precise manners, and certain activities are becoming strongly discouraged, if not 
yet prohibited. This arguably suggests that States’ discretion to decide on specific 
activities – such as licenses for new fossil fuel projects – is becoming more lim-
ited from a perspective of the effective protection of human rights. At the same 
time, most of these statements are not specifically tied to the right to health; they 
(prima facie) support the protection of human rights more generally. The following 
section therefore turns to a more specific analysis of the right to health, in light of 
the 2016 report especially, while also taking into account a study submitted to the 
OHCHR by Hesselman and Toebes in 2015.89 

3.2 Climate change and the Right to Health Framework 

The OHCHR’s first study on human rights and climate change rightly reiterated 
that the human right to the highest attainable standard of physical and mental health 
(the ‘right to health’) is most comprehensively addressed in Article 12 of the IC-
ESCR. It is also referred to in five other core international human rights treaties,90 
but is ‘most authoritatively’ interpreted through General Comment No. 14 on the 
Right to Health adopted by the ICESCR Committee in 2000.91 General Comment 
No. 15 on the Right to Health of Children of 2013 is relevant too, as it explicitly 
underscored that climate change is by now ‘one of the biggest threats to children’s 
health and exacerbates health disparities’.92 States must therefore put children’s 
health concerns at the centre of their climate change adaptation and mitigation 
strategies.93 

86 HRC UN Doc. A/74/161, supra n. 85, paras. 77-78; CESCR, Concluding Observations on 
Norway (2020) UN Doc. E/C.12/NOR/CO/6, para. 11: Norway was criticized for issuing new 
licences for the exploration and exploitation of petroleum and natural gas reserves in the Arctic 
Ocean and the Barents Sea.

87 CRC, Concluding Observations on Japan (2019) UN Doc. CRC/C/JPN/CO/4-5, para. 37; CRC, 
Concluding Observations on Spain (2018) CRC/C/ESP/CO/5-6, para. 36; CRC Concluding 
Observations on Australia, supra n. 84, para. 37.

88 HRC, UN Doc. A/74/161, supra n. 85, paras. 77-78.
89 Hesselman and Toebes, supra n. 70. 
90 A/HRC/10/61, supra n. 64, para. 31; CESCR General Comment No. 14, ‘The Right to the 

Highest Attainable Standard of Health (Art. 12)’ (11 August 2000) UN Doc. E/C.12/2000/4, 
para. 2.

91 CESCR, supra n. 90, para. 2
92 CRC, General Comment No. 15 on the Right of the Child to the Highest Attainable Standard of 

Health (17 April 2013) UN Doc. CRC/C/GC/15.
93 Idem, para. 25.



109

According to General Comment No. 14, the human right to health can best be 
understood as the right to enjoy a ‘variety of facilities, goods, services and condi-
tions’ that are necessary for the realization of the highest attainable standard of 
health. Article 12 ICESCR states in full that:

1. The States Parties to the present Covenant recognize the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental health.
2. The steps to be taken by the States Parties to the present Covenant to achieve the 
full realization of this right shall include those necessary for:
(a) The provision for the reduction of the stillbirth-rate and of infant mortality and 
for the healthy development of the child; 
(b) The improvement of all aspects of environmental and industrial hygiene; 
(c) The prevention, treatment and control of epidemic, endemic, occupational and 
other diseases; 
(d) The creation of conditions which would assure to all medical service and medi-
cal attention in the event of sickness.

This provision is relevant to climate change through several of its sub-components. 
First, Article 12(2)b on the ‘right to improvement of all aspects of environmental 
hygiene’ for example implies ‘the prevention and reduction of the population’s 
exposure to harmful substances […] or other detrimental environmental conditions 
that directly or indirectly impact upon human health.94 This clearly can encompass 
climate change both in terms of exposure to harmful substances and the creation 
of detrimental environmental conditions. Secondly, Article 12(2)b implies obliga-
tions to promote the ‘social determinants of good health’ such as environmental 
safety. In addition, the right to prevention, treatment and control of diseases men-
tioned in Article 12(2)(c) requires States to create ‘a system of urgent medical care 
in cases of accidents, epidemics and similar health hazards’ and the provision of 
‘disaster relief and humanitarian assistance in emergency situations’, which could 
include climate-related events.95 Thirdly, the consequences of climate change for 
the healthy development of the child, protected by Article 12(2)(a), seem obvious 
and will be further discussed in later sections, including in the context of climate 
litigation by young people.

It is well known that the human right to health does not mean the right to be 
healthy, but generally implies access to opportunities to enjoy the highest attainable 
standard of health.96 As such, the right to health embraces both: (i) access to fa-
cilities, goods and services necessary to enjoy health; as well as (ii) ‘a wide range 
of socio-economic factors that promote conditions in which people can lead a 
healthy life’. This includes ‘underlying determinants of health, such as food and 
nutrition, housing, access to safe and potable water and adequate sanitation, safe 
and healthy working conditions, and a healthy environment’.97 

94 CESCR, supra n. 90, at para. 15.
95 Idem, at para. 16.
96 Idem, at, paras. 4, 8.
97 Idem, at paras, 3, 7-11.
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The right to health here strongly overlaps with other human rights, such as the 
rights to food, housing, work, education, human dignity, life, the prohibition against 
torture and inhuman and degrading treatment, or the protection of private life and 
respect for the home, access to information, or freedoms of association, assembly 
and movement.98 The ‘underlying determinants’ are closely connected, if not 
congruent to the ‘social determinants of health’ defined by WHO.99 According to 
the WHO social and environmental determinants of health such as clean air, safe 
drinking water, sufficient food and secure shelter are affected by climate change, 
and it has therefore embraced climate change and air pollution as the pre-eminent 
health threats for the 21st century.100

Lastly, as with all socio-economic human rights, and affirmed by the OHCHR 
2016 study, the following normative content of the international human right to 
health is relevant to understanding States’ obligations regarding climate action: 

(a) the ‘AAAQ’ standards of protection of the right to health; 
(b) the tripartite obligations to respect, protect and fulfil the right to health; 
(c) obligations to take steps progressively, alone and with others; and 
(d) to cooperate internationally.101 

The following paragraphs focus on the application of the former two aspects most-
ly, with some attention to progressive realization, resources mobilization, and in-
ternational cooperation duties throughout. In addition, it is helpful to note that this 
contribution primarily discusses obligations to respect, protect and fulfil for State 
actors; direct human rights responsibilities or obligations for non-State actors, 
including polluting companies, are not discussed in detail here. States are still the 
primary duty-bearers in human rights law, even if CESCR General Comment  
No. 14 and the OHCHR stress that ‘all actors in society’ have human rights respon-
sibilities for health, including in the context of climate change.102 Likewise, a 
watershed land-mark judgment of the Dutch Court of First Instance found that 
company Shell has duties to respect human rights in the context of climate change, 
following a duty of care laid down in Dutch law, elaborated in connection with the 
UN Guiding Principles on Business and Human Rights.103 This follows an earlier 
landmark business and human rights investigation by the Philippines Commission 

98 Idem, at paras. 3-4.
99 WHO, ‘Social Determinants of Health’, available at www.who.int/social_determinants/en/>. 

Accessed 17 August 2021.
100 WHO, supra n. 1; WHO, WHO COP 24 Special Report on Health and Climate Change, Ge-

neva, WHO 2018.
101 See CESCR, supra n. 90, at paras. 7-12; CRC, supra n. 92 para. 71; A/HRC/32/23, supra n. 71, 

paras. 45, 50. 
102 CESCR, supra n. 90 paras. 63-64; A/HRC/32/23, supra n. 71, para. 36.
103 Rechtbank Den Haag (26 mei 2021) ECLI:NL:RBDHA:2021:5337, paras. 4.4.2, 4.4.11-4.4.21. 

UN Guiding Principles on Business and Human Rights (2011). Available at <https://www.oh
chr.org/documents/publications/guidingprinciplesbusinesshr_en.pdf>. Accessed at 18 August 
2021.
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of Human Rights, which suggests that obligations of companies merit further 
analysis in the future.104

3.2.1 The ‘AAAQ’ framework of health
According to General Comment No. 14, the ‘normative content’ of Article 12 
ICESCR consists of a set of interrelated and essential elements that inform the right 
to health, also generally known as the ‘AAAQ-framework’. The AAAQ-framework 
supports that the right to health is only fully guaranteed when all States ensure that 
humans have access to health goods, services, facilities and determinants in a man-
ner that is available, accessible, acceptable and of good quality.105 The following 
sections briefly show how the AAAQ of health may be negatively affected by 
climate change, or can guide States in taking specific protective action. 

Availability. The element of ‘availability’ implies the presence of functioning 
public health and health-care facilities, goods, services, and programmes in sufficient 
quantity for everyone within States’ territories. It also implies the quantitative 
availability of the underlying determinants for health, such as sufficient food, 
shelter or clean water and air, and sanitation.106 In the context of climate change, 
this would mean that States must ensure the (national) availability of the relevant 
essential medicines and other goods, facilities and services that will allow the health 
system to deal adequately with the adverse impacts of climate change.107 Examples 
might include treatments for malaria, asthma, allergies, or heat-related illnesses, 
but essentially it implies a wider ‘core obligation’ for States to ‘prevent, treat or 
control’ previously mentioned climate-related food- ,water- and vector-borne dis-
eases (per art 12(2)(c) ICESCR) through the adequate availability of vaccines and 
medicines on the WHO essential medicines list, and other relevant goods that could 
help save the currently projected 250.000 premature climate change deaths between 
2030 and 2050, mentioned by the WHO and OHCHR.108 Effectively protecting 
people against environmental health risks associated with climate change, may 
also imply the availability of basic infrastructures and goods, such as cool spaces, 
A/C units, sufficient electricity supply for their operation, or shelter infrastructure.109 

The unprecedented extreme ‘heat dome’ event plaguing North West America 
in the early summer of 2021 showed the importance of all these matters, and the 

104 See Commission of Human Rights (Philippines) Re: Greenpeace Southeast Asia and Others 
(National Human Right Inquiry concluded on 9 December 2019) Case No. CHR-NI-2016-0001, 
available at <http://climatecasechart.com/climate-change-litigation/non-us-case/in-re-green
peace-southeast-asia-et-al/ and <https://chr.gov.ph/nicc-2/>. Accessed 17 August 2021.

105 CESCR, supra n. 88, at para. 12.
106 Idem, para. 12(a); see also A/HRC/32/23, supra n. 71, para. 23.
107 CESCR, supra n. 88, at para. 12(a).
108 A/HRC/32/23, supra n. 71, paras. 5-8, 19-20; WHO, supra n. 1; CESCR, supra n. 88, at 

paras. 12(a), 17, 43(d).
109 Hesselman and Toebes, supra n. 70, at 2, 7, 9, 28.
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need for adequate preparation for such situations.110 Moreover, the importance of 
the availability of such goods to ensure health and survival was stressed in health 
studies and IPCC reports.111

Turning to the availability of the underlying determinants of health more gener-
ally, such as food, water or clean air, it may also be possible to derive from the 
right to health a minimum core obligation to prepare emergency food stocks, wa-
ter stocks, medicines, and emergency services in case of slow or sudden-onset 
disasters.112 CESCR General Comment No. 14, for example, affirms that States 
have a joint and individual responsibility to ensure access to ‘disaster relief and 
humanitarian assistance’ for disaster victims.113 Finally, the right to health could 
arguably also imply an obligation on the state to ensure sufficient availability of 
underlying determinants more generally, including clean air supplies, arable land, 
climate resistant plants or seeds, or water and irrigation facilities, etc. 

It can also be argued that, although some of the aspects mentioned so far most-
ly consider adaptative interventions, in many cases climate change mitigation is 
likely to be the most (cost-)effective way to ensure the future ‘availability’ of 
underlying determinants of health for a larger part of the population. A preventative 
approach to the destruction or depletion of relevant underlying determinants for a 
healthy life is equally vital in light of real concerns that health adaptation measures 
may run into certain physical limits, as is warned for by the IPCC.114 

Accessibility – Four dimensions. The element of ‘accessibility’ is known to consist 
of four overlapping dimensions according to General Comment No. 14. Notably: 
(i) equal and equitable accessibility of health opportunities based on the principle 
of non-discrimination; (ii) the physical accessibility of goods, services, facilities 
and determinants; (iii) the economic accessibility of these goods, services, facilities 
and determinants (i.e. their ‘affordability’); and (iv) ‘information accessibility’.115 

Equal access to health and the principle of non-discrimination. The principle of 
non-discrimination implies that health is accessible to all, and specially for the 
most vulnerable or marginalized sections of the population, both in law and in fact, 

110 Andrew Selsky, ‘Hundreds Believed Dead in Heat Wave Despite Efforts to Help. AP News, 
2 July 2021, available at <https://apnews.com/article/canada-heat-waves-science-health-
government-and-politics-ea770a153d84b8774190a96affe2c2e3>. Accessed 17 August 2021.

111 Hesselman and Toebes, supra n. 70, at 7; IPCC supra n. 1, at pp. 734-736; Cunrui Huang et 
al., ‘Constraints and Barriers to Public Health Adaptation to Climate Change: A Review of the 
Literature’, 40 American Journal of Preventive Medicine (2011) pp. 183-190.

112 Art. 12(2)(b) and (d); CESCR, supra n. 90, at paras. 19, 43 65.
113 CESCR, supra n. 90, at para. 65.
114 See Hesselman and Toebes, supra n.70, p. 7-8; IPCC supra n. 1, at pp. 735-736; see in this 

context also the discussions about climate displacement, and the case of a Kiribati national: 
Human Rights Committee, Ioane Teitiota v. New Zealand, Communication No. 2728/2016 
(7 January 2020) UN Doc. CPR/C/127/D/2728/2016.

115 CESCR, supra n. 90, at para. 12.
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without discrimination on prohibited grounds.116 These prohibited grounds include 
‘any other status’, making the protection available essentially quite comprehen-
sive.117 

The WHO, IPCC, OHCHR, and even the text of both the UNFCCC and PA all 
acknowledge that certain groups are exceptionally vulnerable nationally and glob-
ally, including children, poor people, indigenous peoples, women, rural dwellers, 
migrants, displaced persons, or people living in certain locations, such as arid re-
gions or low-lying areas.118 The IPCC’s 2014 Assessment Report supports a prac-
tice of ‘vulnerability-mapping’ to aid States’ assessments of the differential 
disproportionate (health) effects of climate change on certain regions and persons.119 
Such mapping, for instance in the form of heat stress maps, flood zoning etc., might 
reveal the (future) effects of specific temperature rises on particular people and 
affected areas, and show the vital need for mitigation or adaptation in that context. 
Clearly, the development of the 1.5 °C mitigation target, and the new preambular 
references on human rights and vulnerable groups in the PA, represent a direct 
recognition of evolving insights into differential vulnerabilities over time. Adequate 
protection of health would thus arguably imply that vulnerability studies are carried 
out, so as to understand what the protection needs are.

Physical and economic accessibility. The physical accessibility of health implies 
that medical services or underlying determinants are ‘within safe physical reach, 
including in rural areas, [and] especially for vulnerable or marginalized groups’.120 
The latter is of importance for climate change, as climate change is expected to 
lead to serious local impacts and possibly even displacement due to pressure on 
the availability and accessibility of land, water and other resources. 

Changing weather patterns can and will push various underlying determinants 
for health (even further) out of reach of some people, including rural dwellers, 
people with nomadic life styles, indigenous peoples or women.121 To prevent mi-
gration or deprivation due to climate change, mitigation strategies arguably would 
be a prime solution to ensure the physical accessibility of (the underlying deter-
minants of) health for all.

Economic accessibility generally refers to the overall ‘affordability’ of goods 
and services, including medicines and vaccines, but also underlying determinants. 
There is no need to remind anyone that health is already too expensive and unaf-

116 See also CESCR General Comment No. 20, ‘Non-discrimination in economic, social and cul-
tural rights’ (Art. 2, para. 2, of the ICESCR) (2 July 2009) UN Doc. E/C.12/GC/20.

117 Idem. 
118 IPCC, supra n. 1, at pp. 717-720; WHO, supra n. 1.
119 IPCC, supra n. 1, at pp. 733-734.
120 CESCR, supra n. 90, at para. 12.
121 See on the latter also CEDAW, General Recommendation No. 37 on Gender Related 

Aspects of Disaster Risk Reduction in a Context of Climate Change (7 February 2018)  
UN Doc. CEDAW/C/GC/37. 
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fordable for many people for many reasons, including because the price setting is 
left to local, regional or global (private) markets. 

General Comment No. 14 provides that States have an obligation to protect the 
affordability of essential health goods and services, inter alia, by ensuring that 
poorer households are not disproportionately burdened with health expenses as 
compared to richer households.122 It also notes that ‘inappropriate health resource 
allocation can lead to discrimination that may not be overt’, for example when health 
investments disproportionately favour expensive ‘curative’ health services that are 
only accessible to a small, privileged fraction of the population, over ‘preventive’ 
health care that might benefit a far larger part of the population, and even lead to 
better overall health outcomes. A clear principle of cost-effectiveness and preventive 
protection seems to be stressed here, which may apply to climate change too.123 

From a perspective of mitigation v. adaptation strategies, diverting resources 
from mitigation now, could increase both mitigation and adaptation burdens and 
costs in the future, while mitigation may also lead to better overall health outcomes. 
Because climate change will disproportionally affect some segments of the popu-
lation, including the poor and otherwise disadvantaged, these groups may bear a 
double burden when they also cannot afford the goods and services needed to cope 
with negative health impacts. 

In this light, adequate, cost-effective and fair climate policy making, with at-
tention to States’ obligations of mobilizing and allocating resources, should be 
viewed from a human rights perspective too. Calculating the concrete costs and 
burdens of climate change on public budgets, or on specific household budgets, 
may be challenging, but is necessary; it may be possible to analyse such costs and 
burdens based on the concept of vulnerability mapping.

Information accessibility. General Comment No. 14 confirms ‘the right to seek, 
receive and impart information and ideas concerning health issues’.124 Especially 
the right to receive information regarding the health impacts of climate change, or 
what people may do to mitigate against or adapt to health risks, is important, since 
many people (still) seem insufficiently informed about the specific health implica-
tions. A US study by Yale’s Project on Climate Change Communication conclud-
ed that even people most concerned about climate change, showed ‘little 
understanding’ of the current and future impacts on health, even if they could  
accurately identify some health risks in about 50% of instances.125 Although aware-
ness on climate change may be growing due to increased media coverage on epi-
sodes of intensified heat, drought, flooding or forest fires, including in Europe, 
States can be expected to pro-actively communicate findings of the IPCC on human 

122 CESCR, supra n. 90.
123 Idem, at para. 19.
124 Idem, at para. 12.
125 Connie Roser-Renouf, Edward Maibach, Anthony Leiserowitz, Geoff Feinberg, Seth Rosenthal 

and Jennifer Kreslake ‘Global Warming’s Six Americas in October 2014: Perceptions of the 
Health Consequences of Global Warming and Update on Key Beliefs’, available at <https://cli
matecommunication.yale.edu/wp-content/uploads/2015/03/Six-Americas-October-2014.pdf>. 
Accessed 19 August 2021. 
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health to the public, or to engage in public awareness and educational campaigns. 
Some difficulties regarding information accessibility and provision are further 
highlighted in the section on the obligation to ‘fulfil’ the right to health through 
information provision.

Quality. Finally, the ‘quality’ requirement of the AAAQ refers to the fact that 
health facilities, goods and services must be culturally acceptable, scientifically 
and medically appropriate and of good quality.126 While this typically refers to the 
adequate quality of medical personnel, treatments or medicines, General Comment 
No. 14 equally mentions safe and potable water, and quality sanitation. A valid 
question is whether this ‘quality’ requirement requires States to base health policies 
and health care provision on the ‘state-of-the-art’ scientific insights of the IPCC 
regarding human health impacts of climate change. Arguably, this dimension of 
the AAAQ may imply that States adopt adequate science-based legislation that can 
help effectively prevent the serious adverse effects of climate change on health.

3.2.2 The tripartite obligation to ‘respect’, ‘protect’ and ‘fulfil’ human rights
As affirmed by the OHCHR 2016 study, the obligation to ‘respect, protect, and 
fulfil’ all human rights, including the human right to health, is now firmly part and 
parcel of the international human rights framework. It was developed in response 
to earlier understandings of civil and political rights as primarily negative freedom 
rights, and socio-economic rights as primarily positive and costly welfare rights. 
Soon after the adoption of the civil and political rights in the European Convention 
on Human Rights (ECHR), the European Court of Human Rights was one of the 
first to quickly dispense with the notion of civil and political rights as predomi-
nantly negative rights: civil and political rights must be protected in a practical and 
effective manner, which in some cases may require appropriate positive protective 
action.127 

The UN Human Rights Committee recently extended this understanding in the 
context of climate change, by stating that positive obligations to protect the ‘right 
to life’ under Article 6 ICCPR entail addressing ‘the general conditions in society’ 
that could directly prevent or threaten the enjoyment of the right to life (with 
dignity).128 Those conditions include ‘environmental degradation, climate change 
and unsustainable development’ as ‘some of the most pressing and serious threats’ 

126 CESCR, supra n. 90, at para. 12.
127 See e.g. Öneryildiz v. Turkey (2004), paras. 69-74, 89-90; Budayeva v. Russia (2008), paras. 

128-137; in Özel v. Turkey (2015), paras. 107-108, it stated that protection of the right to life 
requires a State to refrain ‘from intentionally causing deaths but also to take appropriate steps 
to safeguard the lives of those within their jurisdiction’. This applies both in the context of pub-
lic and private activities, and in case of natural disaster events. The court has affirmed States 
have both positive obligations ‘to prevent disasters’ if this is within their control, or otherwise 
‘to protect populations from the effects of such events’ by ensuring there is sufficient capacity 
to deal with catastrophic risk.

128 CCPR, General Comment No. 36, Art. 6 (Right to Life) (3 September 2019) UN Doc. CCPR/C/
GC/36, para. 21
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to present and future generations’ rights to life.129 Therefore, States’ obligations 
under international environmental law must inform the content of Article 6 ICCPR, 
whereas States’ obligations to ‘respect and ensure the right to life should also inform 
their relevant obligations under international environmental law’.130 This statement 
signals a certain ‘mutual supportiveness’ or ‘systemic integration’ of these two 
international law areas, whereby human rights and environmental law work to-
gether to protect adequate environmental health conditions.131 

More specifically, the Human Rights Committee noted on States’ positive ob-
ligations that States must take measures to ‘preserve the environment and protect 
it against harm, pollution and climate change’, whether caused by public or private 
actors.132 These measures include: guaranteeing the sustainable use of natural re-
sources; the development and implementation of substantive environmental stan-
dards; the undertaking of environmental impact assessments; and ensuring 
appropriate access to information on environmental hazards. States must also pay 
due regard to the precautionary approach, and implement measures for disaster 
management and preparedness.133 These obligations closely resonate with case 
law on environmental protection and disaster management that has developed 
under the ECHR, and thereby evidently affirm the applicability of the human right 
to life to climate change and disaster risk management.134 It further shows overlap 
between obligations for the right to life and the right to health.

Obligation to respect. The ‘obligation to respect’ entails that States must abstain 
from directly or indirectly interfering in the right to health of those within its ter-
ritory or jurisdiction.135 Within the context of environmental health, it entails that 
States and State-owned enterprises refrain ‘from unlawfully polluting air, water 
and soil’, and do not adopt laws that are likely to result in bodily harm, or unnec-
essary morbidity and preventable mortality.136 The obligation to respect health is 
also violated when States fail to ‘take into account their legal obligations regarding 
the right to health when entering into bilateral or multilateral agreements’.137

In light of the previous sections, it can certainly be argued that the right to health 
can be violated by the (unlawful) polluting of air, water and soil through GHG 
emissions that are harmful for health, e.g. in contravention of relevant emissions 

129 Idem, paras. 26, 62.
130 Idem.
131 See on this concept also the contribution by Brigit Toebes and Meaghan Beyer in this publica-

tion; and more generally on ‘regime interaction’ between climate law and human rights, Ellen 
Hey and Federica Violi, ‘The Hard Work of Regime Interaction: Climate Change and Human 
Rights’, in KNVIR 145, Climate Change: Options and Duties under International Law, Pre-
adviezen KNVIR, Den Haag, TMC Asser Press 2018, pp. 1-24.

132 CCPR, supra n. 128 para. 62.
133 Idem, at para. 62.
134 See e.g. Hesselman and Toebes, supra n. 70 and case law cited in n. 127 above; or as discussed 

in the Urgenda climate case.
135 CESCR, supra n. 90, at para. 33.
136 Idem, at paras. 34, 50.
137 CESCR, General Comment No. 14, supra n. 90, at para. 50.
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limits established to protect human health. The OHCHR explicitly affirmed that 
States must limit anthropogenic emissions of GHGs ‘through regulatory measures, 
in order to prevent to the greatest extent possible current and future negative human 
rights impacts of climate change’.138 This relates both to the State’s own activities, 
as well as the activities of others, which are covered by the obligation to ‘protect’ 
human rights.

Obligation to protect. The obligation to ‘protect’ the right to health obliges ICESCR 
Parties to ensure that third parties cannot interfere with guarantees under the right 
to health. This entails first and foremost an obligation to effectively regulate non-
State actors, e.g. by adopting legislation or taking other measures.139 A ‘failure to 
enact or enforce laws to prevent the pollution of water, air and soil by extractive 
and manufacturing industries’ that can affect the enjoyment of the right to health 
can constitute a violation of the right to health.140 Again, this can easily encompass 
the regulation of GHG emissions by industries and other actors. The developments 
set out earlier would clearly point to an international human rights obligation for 
States to ensure that their total amount of emissions is in line with meeting UN-
FCCC and PA objectives. 

Obligation to fulfil. Lastly, the obligation to ‘fulfil’ the right to health consists of 
obligations to ‘adopt appropriate legislative, administrative, budgetary, judicial, 
promotional and other measures’ to promote and fully realize the right to health.141 
Concretely it includes giving ‘sufficient recognition to the right to health in the 
national political and legal systems, preferably by way of legislative implementa-
tion’; ensuring equal access to the underlying determinants; as well as adopting ‘a 
national health policy with a detailed plan for realizing the right to health’.142 The 
OHCHR adds on this point that States must ‘integrate policies on health and human 
rights in national action plans for climate mitigation and adaptation’ and in NDCs 
and ‘other climate policies and actions at all levels’.143 By now, several States have 
begun to integrate climate change into public health plans, or even to adopt dedi-
cated ‘national health and climate plans’.144

138 A/HRC/32/23, supra n. 71, paras. 32, 38, 54
139 CESCR, supra n. 90, at paras. 33, 35.
140 Idem, at para. 51; CRC, General Comment No. 15, supra n. 92, para. 80.
141 CESCR, supra n. 90, at para. 33.
142 Idem, at, para. 36.
143 Idem, at paras. 56, 58.
144 WHO, ‘Quality Criteria for Health National Adaptation Plans’ (9 February 2021), available 

at <https://www.who.int/publications/i/item/quality-criteria-health-national-adaptation-plans; 
WHO, ‘Review of Health in National Adaptation Plans’ (April 2021) <https://www.who.int/
publications/i/item/review-of-health-in-national-adaptation-plans; WHO Regional Office Eu-
rope, ‘Final Report: Public Health and Climate Change Adaptation Policies in the European 
Union’ (2018), available at <https://www.euro.who.int/__data/assets/pdf_file/0010/386965/
Pagoda-REPORT-final-published-2.pdf>. Accessed 17 August 2021; Ianis Delpha et al., ‘Tools 
and Methods to Include Health in Climate Change Adaptation and Mitigation Strategies and 
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The obligation to fulfil is also met by adopting ‘measures against environmen-
tal and occupational health hazards’ and other threats ‘demonstrated by epidemio-
logical data’.145 This obligation includes an active duty to ‘formulate and implement 
national policies aimed at reducing and eliminating the pollution of air, water and 
soil’.146 Naturally, the formulation of such laws and policies may again refer to the 
regulation of GHG emissions, and be implemented both nationally and internation-
ally in case of environmental health threats with an international character.147 Both 
the OHCHR and Human Rights Committee noted that human rights must shape 
States’ substantive commitments under the UNFCCC, as well as the processes 
whereby such commitments are agreed to and carried out (e.g. access to informa-
tion, public participation and access to justice).148 The OHCHR further states that 
a failure to mobilize at least all maximum available resources for the prevention 
of ‘foreseeable human rights harm caused by climate change’ is a breach of the 
right to health.149

Importantly, the obligation to ‘fulfil’ includes a range of more promotional 
obligations too. One of these is taking positive measures that enable and assist 
individuals and communities to enjoy the right to health, especially when people 
are unable to realize the right to health with the means at their disposal, ‘for reasons 
beyond their control’.150 This seemingly touches upon a core characteristic of 
climate change, which typically cannot be stopped by people themselves, through 
their individual behaviour. It requires a strong State and international community 
of States, agreeing to and implementing strict and effective environmental regula-
tions. 

Another important element relates to (how) access to information on climate 
change (is arranged by the State). As part of the obligation to fulfil (promote), States 
are expected to conduct research and provide information, and to support people 
in making informed choices about their health.151 As aforementioned, it is a concern 
that communication on climate change to the public remains lacking or difficult. 
State authorities, who typically have access to the information necessary to under-
stand the longer-term implications, must carefully inform persons of the concrete 
health risks of climate change for them, and empower them on what can and must 
be done to prevent adverse effects. If they feel that is it not possible to convey this 
larger message to the public, there is a prime public task to still act on the behalf 
of the well-being of its population on the basis of the information that it holds. In 
the case of Öneryildiz v. Turkey, the European Court of Human Rights concluded 
that government officials could be prosecuted for a failure to positively act on 

Policies: A Scoping Review’, 18 International Journal of Environmental Research and Public 
Health (2021) p. 2547.

145 CESCR, supra n. 90, at para. 36.
146 Idem.
147 Idem, 90, at para 39.
148 A/HRC/32/23, supra n. 71, paras. 40-41.
149 Idem, para. 48.
150 CESCR, supra n. 90, at para. 37.
151 Idem.
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important environmental information about complex hazards, and their misman-
agement; precisely because often only governments possess the ability to gather 
and assess all important public and private information on hazards, and take action 
to protect their citizens on the basis of it.152 

4. HEALTH IN INTERNATIONAL CLIMATE LITIGATION 

All over the world, citizens and civil society groups have started litigation to chal-
lenge the adequacy of States’ climate mitigation policies.153 Litigants may demand 
that States set more ambitious targets for 2020, 2030 or 2050, or complain about 
the poor implementation of national climate ambitions; in some cases, litigants 
challenge the harmful effects of specific activities, such as the licencing of new 
GHG emitting activities.154 

One of the main landmark cases in Europe is still the Dutch case of Urgenda v. 
the Netherlands. In this case, Dutch courts decided that the Netherlands must reduce 
its GHG emissions by at least 25% by 2020 compared to 1990, referring to Articles 
2 and 8 ECHR on the right to life and private and family life.155 Although each 
court’s reasoning varied slightly, the Supreme Court’s final judgment concluded 
that the environmental case law of the ECtHR was sufficiently clear to be applied 
to climate change; it was not necessary, also in view of time constraints, to request 
an advisory opinion from the ECtHR under the new Protocol 16 ECHR.156 Spe-
cifically, this court concluded that there is a ‘high degree of international consen-
sus’ that climate change threatens human rights, of both current and future 
generations of Dutch persons,157 amongst scientists, UNFCCC parties, and EU 
Member States, including the Dutch State. This includes consensus about specific 

152 ECHR, Öneryildiz v. Turkey, Case No. 48939/99 (30 November 2004) para. 93.
153 An overview of cases is available via the Sabin Center on Climate Change, available at www.

climatecasechart.com>. Accessed 17 August 2021.
154 See e.g. Supreme Court, Greenpeace Nordic Association v. Ministry of Petroleum and Energy 

(Judgment of 20 December 2020) HR-2020-2472-P; or proceedings in the British Heathrow 
Airport case: Plan B Earth and Others v. Secretary of State for Transport, available at <http://
climatecasechart.com/climate-change-litigation/non-us-case/plan-b-earth-v-secretary-of-state-
for-transport/; and the Austrian case re: Vienna-Schwechat Airport Expansion, available at 
<http://climatecasechart.com/climate-change-litigation/non-us-case/in-re-vienna-schwachat-
airport-expansion/>. Accessed 17 August 2021.

155 Supreme Court (Netherlands) State of the Netherlands v. Stichting Urgenda (Judgment of 20 
December 2019) ECLI:NL:HR:2019:2006; the Norwegian Supreme Court also recently ap-
plied Arts. 2 and 8 ECHR to climate change, but found that the issuance of new licences for 
fossil fuel extraction in the Barents Sea did not violate Arts. 2 and 8 ECHR due to the absence 
of an ‘adequate link’ between these permits and a ‘real and immediate’ risk to life or any suf-
ficiently direct effects on private life. It expressly recognized that Arts. 2 and 8 ECHR rights 
could be applicable to climate change, and distinguished the legal question at hand from the 
scenario of national target setting in Urgenda. See Supreme Court (Norway), supra n. 154, 
paras. 167-173.

156 Supreme Court (Netherlands) (2019) at para. 5.6.4.
157 Idem, at paras. 2.3.2, 47.
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temperature limits and the ‘urgent need for Annex I countries to reduce GHGs by 
at least 25-40% by 2020’ to stay credibly on track. Therefore, the court could attach 
positive obligations to Articles 2 and 8 ECHR for the mitigation of climate change.158 
Specifically, it found that States have individual positive obligations to protect 
people against dangerous climate change, even if combatting climate change takes 
a wider collective effort. The system of international climate law is premised on 
the idea that all States need to ‘do their part’, taking into account principles of 
CBDR-RC, obligations to ‘take the lead’, and precaution, as well as the effective 
protection of human rights.159

In essence, the Court thus ‘concretized’ the positive obligations of the Nether-
lands under Articles 2 and 8 ECHR against their ‘wider international law back-
ground’, by turning to the consensus on necessary climate action according to the 
UNFCCC and later agreements, along with relevant widely shared scientific and 
legal-political consensus within the IPCC and UNFCCC COPs, the no-harm prin-
ciple in international environmental law, the international law of State responsibil-
ity, and the work of relevant organizations such as UNEP or the WHO.160 It also 
helped that this ‘consensus’ was not generally disputed by the Dutch State. 

The interpretative approach followed by the Supreme Court was specifically 
grounded in the ECtHR’s own method of ‘common ground’ interpretation, which 
considers both the ‘wider relevant international legal background’ to the matter 
under consideration,161 and any evidence of high degrees of consensus on this point 
among Council of Europe Members.162 The method is loosely based on Article 
31(3) of the Vienna Convention on the Law of Treaties, supporting ‘systemic’ 
treaty interpretation in light of ‘other rules’ of international law applicable to par-
ties.163 

All in all, the Dutch court thus established that it could derive from the ‘wider 
international law background’ and common ground or consensus on climate dangers, 
that an ‘absolute minimum reduction effort’ exists for the Netherlands, as an Annex I 
country, in doing its own ‘minimal part’ or ‘fair share’ towards ‘preventing danger-
ous climate change’. Due to the ‘broad consensus within climate science and the 
international community’ – not contested by the Dutch government – about the 
25-40% target, it found it appropriate to require at least a minimum reduction effort 
of 25%. This target follows what is necessary to effectively contribute to the pro-
tection of ECHR rights of its citizens.

Significantly, aside from a consensus on the minimum reduction effort of 25%, 
the Court further noted other forms of consensus that played a role, such as the fact 

158 Idem, at para. 7.2.11.
159 Idem, at paras. 5.7.1-5.8.
160 See also Hesselman, supra n. 13 for further discussion.
161 See Art. 31(1)c VCLT. This is the provision that also generally supports the notion of systemic 

interpretation/integration in international law, and the Dutch court refers to the ECtHR’s case 
law on Art. 31(1) VLCT, e.g. in Demir and Baykara v. Turkey.

162 See Supreme Court (Netherlands), supra n. 156, at paras. 5.4.1-5.4.3, 6.3, 7.2.11.
163 See also the contribution by Toebes and Beyer in this volume.
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that unnecessarily postponing emissions reductions to later moments will only 
increase the risk of dangerous climate change occurring, including irreversible 
tipping points. In light of the uncertainty of safe limits, and the fact that tipping 
points may be more likely to occur at higher levels of warming, the Court also 
stressed the precautionary approach.164 Specifically, the Court argued that by now 
‘no reduction is negligible’ since ‘every reduction means that more room remains 
in the carbon budget’ and has a positive effect towards preventing dangerous climate 
change.165 It also mattered that the Dutch government failed to explain why it 
would be impossible or disproportional – based on scientific, technological or 
economic grounds – to not go as fast as what the consensus seemed to require.166 
Nor did it explain how it would safely and convincingly make up for lower reduc-
tion targets in the future.167 Thus, in the Court’s view, any unjustifiable postpone-
ment of GHG reduction measures increases the risk of dangerous climate change 
occurring, and thereby to unjustifiable human rights violations. Effective human 
rights protection requires States to mitigate GHGs as fast and as safely as possible 
now.168

By now several other domestic courts affirmed that the ECHR applies to climate 
change, but the Urgenda case remains unique in its direct affirmative interpretation 
and application of positive obligations to take minimal protective action. At the 
same time, the Urgenda case did not actually raise direct issues of public health, 
and it was brought largely as a so-called ‘actio popularis’ suit by a non-govern-
mental organization on behalf of Dutch citizens more generally.169 This means 
there was no need to discuss violations of the rights of any specific individuals, 
whether in retrospect or in the future, or in relation to any specific health impacts. 
This is different in several cases currently pending at the ECHR, and at the UN 
Committee on the Rights of the Child. Each of these are now briefly discussed in 
turn, focusing on the health claims.

4.1 Pending cases at the European Court of Human Rights

The first case directly addressing health issues under the ECHR is the Klima-
seniorinnen case, which was rejected by the Swiss courts, and lodged at the ECHR 
on 26 November 2020.170 It concerns a group of Swiss elderly ladies and the Swiss 

164 Idem, at paras. 4.1-4.8, 7.2.1-7.2.11.
165 Idem, at paras. 5.7.7.-5.7.9.
166 Idem, at paras. 6.1-6.6, 7.1.
167 Idem.
168 See on this line of reasoning also Hesselman, supra n. 13.
169 This was based on a specific provision in the Dutch Civil Code enabling such class actions. See 

also Marlies Hesselman, ‘Human Rights and EU Climate Law’, in Edwin Woerdman, Martha 
Roggenkamp, Marijn Holwerda., EU Essential Climate Law (2021b, forthcoming, in press).

170 ECHR, Verein KlimaSeniorinnen Schweiz and others v. Switzerland, Appl. No. 53600/20, Com-
municated on 13 March 2021. The petition(s) is/are available at <http://climatecasechart.com/
climate-change-litigation/non-us-case/union-of-swiss-senior-women-for-climate-protection-v-
swiss-federal-parliament/>. Accessed 17 August 2021.
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Klimaseniorinnen Association complaining that their Articles 2 and 8 ECHR rights 
are violated by climate change, because elderly women are known to be exception-
ally vulnerable to heat waves and heat stress. The Swiss courts rejected their argu-
ments based on fairly strict Swiss locus standi requirements, which required proof 
of being sufficiently differently affected compared to the general public. In short, 
the women had to demonstrate injury to their own special interests or rights under 
Articles 2 and 8 ECHR, with a measure of ‘sufficient intensity’.171 Especially the 
regional Bundesverwaltungsgericht curiously noted that climate change would 
indeed have such a wide range of effects on humans, animals and plants in Swit-
zerland, that the elderly women could only claim to be one section of the Swiss 
population that would be negatively affected by climate change, with heat waves 
and heat stress being just one of the many manifestations.172 

This rather unsatisfactory approach of ‘an injury to all, is an injury to none’ 
played a role in other cases too – including ongoing cases at the Court of Justice 
of the European Union.173 However, it was explicitly rejected in the ongoing US 
case of Juliana v. the United States. In this case, brought by 21 youth under the 
constitutional rights to life, liberty, property, and public trust doctrine, Judge Ann 
Aiken of the Oregon District Court opined that all applicants somehow evidenced 
personal ‘concrete, particularized, and actual or imminent’ harm to their homes, 
health, families or lives due to global warming, including as related to episodes of 
drought, floods or forest fires.174 She stated that it does not matter if the experience 
at the root of the complaint is ‘shared by virtually every American’; what matters 
is that the ‘shared experience caused an injury that is concrete and particular to the 
plaintiff’.175 This is an important finding that could play a role in other cases, es-
pecially in light of the EU’s conclusion that by 2070-2100 about two-thirds of the 
population may be affected by different weather-related events alone, in many 
cases with ramifications for physical and/or mental health. 

Aside from the Swiss Senior Women case, two other cases have been lodged 
with the ECtHR directly, both without first exhausting local remedies, and both 
addressing health and survival specifically. 

171 Cordelia Christiane Bähr, Ursula Brunner, Kristin Casper and Sandra Lustig, ‘KlimaSeniorin-
nen: Lessons from the Swiss Senior Women’s Case for Future Climate Litigation’, Journal of 
Human Right and the Environment (2018) 9(2), pp. 194-221; Hesselman, supra n. 169; Bun-
desverwaltungsgericht, Verein KlimaSeniorinnen Schweiz v. Eidgenössisches Departement für 
Umwelt, Verkehr, Energie und Kommunikation UVEK (Judgment of 27 November 2018) Case 
No. A-2992/2017; Federal Supreme Court, Verein KlimaSeniorinnen Schweiz et al. v. DETEC, 
Judgment 1C_37/2019 (5 May 2020), paras. 4.1-4.4. 5.4-5.5. Farid Ahmadov, The Right of 
‘Actio Popularis’ before International Courts and Tribunals, Brill Nijhoff 2018, pp. 156-161.

172 Bundensverwaltungsgericht, Verein KlimaSeniorinnen Schweiz v. Eidgenössisches Departe-
ment für Umwelt, Verkehr, Energie und Kommunikation UVEK.

173 Another good example are the European Union cases of Carvalho v. EP and Council and Sabo 
v. EP and Council, which were rejected in the first phase, and are currently under appeal with 
the Court of Justice of the European Union. See Hesselman, supra n. 169.

174 District Court Oregon, Juliana and others v. United States (11 October 2016) 217 F. Supp. 3d 
1224 (D. Or. 2016), paras. 50-51.

175 Idem.
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First, in Duarte Agostinho and others v. Austria and others, six Portuguese 
children complain under Articles 2 and 8 ECHR, and Article 14 ECHR as related 
to (age-based) non-discrimination, that their physical and mental health is nega-
tively affected by the past and future exposure to heat waves and (risk of) forest 
fires, which are and will be intensifying in Portugal due to climate change.176 The 
applicants explain how such events have already led or contributed to (severe) 
respiratory problems, the closure of schools, being unable to go outside for play, 
exercise or socializing, feelings of stress and anxiety, and a sense of general inse-
curity and unsafety. Specifically, they cite air pollution, fire risk, injury and the loss 
of property and lives in their communities as key triggers for violations of their 
rights. The case is novel because it does not only ask Portugal, but also 33 other 
European countries including the Netherlands, to increase their GHG reduction 
targets in line with a maximum warming of 1.5 °C. It thereby raises salient extra-
territorial issues. 

Recognizing the legal importance of the cases, the ECtHR exceptionally de-
cided to fast-track both the Agostinho and Swiss Senior Women applications. This 
means they will be examined with priority. Interestingly, the ECtHR also proprio 
motu raised additional possible violations of Article 3 ECHR (inhuman and degrad-
ing treatment) and Article 1 of Protocol 1 ECHR (right to property) when com-
municating the Agostinho case. Should this case be admissible, the court thus can 
express its views on the applicability of a range of human rights, as well as their 
relevance for protecting both the physical and mental health of young persons in 
light of climate change mitigation.

Finally, the case of Mex v. Austria is the last health-related climate case added 
to the ECHR’s case docket. In it, a patient of temperature-sensitive multiple scle-
rosis (MS) argues that climate change-induced temperature rise is and will be se-
verely affecting their medical condition, especially by severely debilitating their 
mobility and day-to-day functioning, including complete loss of muscular control 
at temperatures over 30 °C.177 This allegedly violates Article 8 ECHR because 
Austria is stated to consistently fail to set or upgrade appropriate targets and imple-
ment adequate measures in line with the maximum 1.5 °C warming target. The 
applicant also notes in this context that warming in this region is higher than the 
global average.

It goes beyond the scope of this contribution to speculate on the outcomes of 
each of these three ECtHR cases, but it shall be extremely interesting to see how 
the ECtHR deals with the application of the victim requirement under Articles 
34-35 ECHR,178 or any other admissibility considerations, such as the exhaustion 

176 ECHR, Cláudia Duarte Agostinho and others v. Portugal and 33 other States, Appl. No. 
39371/20, case communicated on 7 September 2020; case history available at <http://climate
casechart.com/climate-change-litigation/non-us-case/youth-for-climate-justice-v-austria-et-
al/>. Accessed 17 August 2021.

177 ECHR, Mex M. v. Austria (petition of 25 March 2021), available at <http://climatecasechart.
com/climate-change-litigation/non-us-case/mex-m-v-austria/>. Accessed 17 August 2021.

178 Council of Europe, ‘Practical Guide on Admissibility Criteria’ (version of 2 February 2021). 
The ECHR requires petitioners to prove they are directly affected by the measure complained 
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of local remedies,179 and, of course, the various health-related substantive claims 
under Articles 2, 3, 8 ECHR, and Article 1 Protocol 1 ECHR. Do such provisions 
protect Europeans against dangerous climate change according to the European 
Court, and will States be required to reduce GHG emissions faster, e.g. in line with 
the Urgenda case and in light of the ECtHR’s wider environmental case law, or 
the ‘wider international law background’ to these claims? 

4.2 Pending case at the UN Committee on the Rights of the Child 

Since this contribution is largely about UN human rights law, it concludes with a 
brief discussion of the most important petition on ‘health and climate change’ cur-
rently pending internationally. This is Chiara Sacchi, Greta Thunberg and 15 
other youth v. Argentina, Brazil, France, Germany and Turkey at the UN Commit-
tee on the Right of the Child. It was brought by 17 young climate activists from 
all over the world, including the Swedish national Greta Thunberg, the Indian 
national Ridhima Pandey, and the Nigerian national Deborah Adegbile against 
Argentina, Brazil, Turkey, Germany and France.180 It raises a whole set of interest-
ing issues, including extra-territorial human rights obligations, but the focus here 
will be on the health-related arguments. The case cites a range of grievances and 
rights, including violations of the right to health in Article 24 CRC, the right to life 
in Article 6 CRC, the best interests of the child in Article 3 CRC, and cultural rights 
in Article 30 CRC. Applicants, among other arguments, argue that States must do 
more to deliver on the PA target of 1.5 °C. 

In relation to health, the applicants claim that their rights to physical and men-
tal health have been and are negatively affected by unabated GHG emissions in 
different ways, and that the respondent States are ‘knowingly causing and per-
petuating’ these violations by insufficiently curbing their GHG emissions accord-
ing to their ‘highest possible ambition’.181 In their view, States have human rights 
duties to: (a) prevent foreseeable human rights harms caused by climate change; 
(b) cooperate internationally in the face of a global climate emergency; (c) apply 
the precautionary principle and prevent life-threatening consequences even in the 
face of uncertainty; and (d) ensure inter-generational equity for children.182 In their 
view, the right to health specifically requires States to ‘take appropriate measures’ 
to ‘diminish infant and child mortality’ or to ‘combat disease and malnutrition’, 

of, and while the Convention does not allow complaints in abstracto alleging a violation of the 
Convention, applicants may ‘produce reasonable and convincing evidence of the likelihood 
that a violation affecting him or her personally will occur’. In that context, ‘mere suspicion or 
conjecture’ would be insufficient.

179 Both the applicants in Duarte and Mex have not exhausted local remedies first, citing several 
reasons why it would be unreasonable or ineffective for them to first try local remedies.

180 See Chiara Sacchi and others v. Argentina, Brazil, France, Germany and Turkey (petition 
of 23 September 2019), available at <http://climatecasechart.com/non-us-case/sacchi-et-al-v-
argentina-et-al/>. Accessed 17 August 2021.

181 Idem, at paras. 15-32, 195-229.
182 Idem, at para. 176.
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inter alia by protecting them against the ‘dangers and risks of environmental pol-
lution’. Petitioners note that for many of them – and other children around the 
world – ‘the climate crisis has already physically harmed them and poses an im-
minent and foreseeable physical threat’.183 

Indeed, in Annexes to the petition, several general health effects for children 
are detailed based on IPCC reports, whereas the children formulated individual 
statements to explain personal grievances. These detail both past experiences and 
future concerns about their personal living conditions, as well as relevant pre-ex-
isting health conditions, such as asthma. Deborah Adegbile for example writes she 
has already been repeatedly hospitalized for asthma attacks triggered by rising 
temperatures and heat-related air pollution around Lagos, and she is affected mul-
tiple times per year by malaria by now. She attributes this to the intensified spread 
and incidence of vector-borne diseases due to increased flooding in her area, and 
influxes of mosquitos in the streets of Lagos.184 Such health problems have caused 
her to require various medical treatments and miss several school days. Alexandria 
Villaseñor from California similarly complains that wildfires have woken her up 
nauseous and caused her asthma to flare up dangerously. This led to hospitalization, 
and bedrest for three weeks. Although Alexandria ‘fled’ to New York with her 
mother, to deal with the worst effects, the air pollution in New York is also severe. 
David and Ranton from the Marshall Islands complain about being infected with 
dengue and chikungunya diseases. Due to chikungunya, David felt weak and diz-
zy for an entire week, continued vomiting, and temporarily lost feeling in his arm.185 
They argued that dengue fever was previously rare in the country, but that the is-
lands have seen two large outbreaks in the past two years; chikungunya has only 
been prevalent since 2015.186 David additionally cites his family’s inability to find 
sufficient ingredients for traditional medicines due to drought.187 In terms of un-
derlying determinants, several petitioners pointed out instances of drought and 
sea-level rise as threats to indigenous subsistence ways of life, e.g. diminishing 
catches of fresh food, and an increasing dependence on store-bought, processed 
unhealthier substitutes.188

The claims show the breadth of health issues experienced, along with children’s 
general vulnerability and dependence on their place of birth, their family’s (re)
location (opportunities), special ties to living areas, or their general lack of real 
opportunities to withdraw from certain effects. Moreover, this petition – as does 
the petition of the Portuguese youths at the ECtHR – clearly reveals a significant 
mental health component too. All applicants variously cite feelings of (severe) 
stress, anxiety, dread, sadness, worry, fear, sleepless nights, traumatic experiences 
due to weather events, desperation, feelings of unsafety, preoccupation with climate 

183 Idem, at para. 278.
184 See also Annex A.9 to the Petition.
185 Idem, at para. 131.
186 Idem, at paras. 279, 130-131.
187 Idem, at paras. 280.
188 Idem, at paras. 282-283.
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change multiple times a day, and feelings of powerlessness (but also empowerment 
and responsibility through their activism) as a result of global warming. They 
further cite insecurity about their future lives, including their ability to raise children 
and found families.189 The effects of climate change on children’s mental health, 
whether due to a deeply felt insecurity about the future, also known as ‘eco-anxi-
ety’ or solastalgia, or the direct impacts of distressing (past) events involving in-
jury, damage, or loss of lives in the community, are being increasingly recognized 
in the literature as a significant public health concern.190 At the same time, the 
mental health burden of climate change and climate disasters are still an overlooked 
dimension generally, including in human rights law. For this reason it is remarkable 
that the UN Special Rapporteur on the Right to Health recently stated in his report 
on mental health that:

The physical health consequences of climate change have been well documented 
for some time. By contrast, the effects on the right to mental health have be-
come better understood in recent years. The emotional and existential realiza-
tion of the magnitude of the climate problem and the often shockingly limited 
responses are increasingly experienced, particularly by children and young peo-
ple. […] 

More work is needed to understand how threats to the environment and a lack 
of human engagement with the natural world may contribute to the subsequent 
breakdown of “human ecosystems” with the loss of social and cultural resourc-
es and damage to community life. Being able to live with concern for, and in 
relation to, the natural world fulfils psychological needs for “nature related-
ness” and is associated with positive outcomes for attention, anger, fatigue and 
sadness, higher levels of well-being and lower levels of physiological stress.191

The petitions of the children underscore how important it is to consider the future 
health effects of climatic instability on people’s healthy and stable lives in a wider 
sense, in harmony with nature, and in a healthy environment. It will offer the Com-
mittee a unique opportunity to clarify the applicability of the right to health to 
climate change (mitigation) action, if the case is found admissible.

189 E.g. see petition para. 284 and the Annexes. 
190 Paolo Cianconi, Sophia Betrò and Luigi Janiri, ‘The Impact of Climate Change on Mental 

Health: A Systematic Descriptive Review’, 11 Frontiers Psychiatry (2020) p. 74; Harriet E. 
Ingle and Michael Mikulewicz, ‘Mental Health and Climate Change: Tackling Invisible Injus-
tice’, 4 The Lancet Planetary Health (2020) pp. e128-e130; Maria Nilsson, ‘Climate Change 
and Its Impact on Mental Health’ (Briefing requested by ENVI Committee of the European 
Parliament: December 2020).

191 HRC, ‘Report of the Special Rapporteur on the right of everyone to the enjoyment of the high-
est attainable standard of physical and mental health’ on ‘Mental Health and Human Rights: 
Setting a Rights Based Global Agenda’ (2020), UN Doc. A/HRC/44/4, paras. 72-74.



127

5. CONCLUSION

This contribution discussed how international climate law and international human 
rights law regulate and ‘mutually’ inform States’ international obligations for the 
prevention of dangerous climate change. While the UNFCCC and PA are still the 
primary legal frameworks setting out States’ obligations to address climate change 
– and constitute a primary venue for advancing legal-political negotiations and 
consensus on climate action, based on science – international human rights clear-
ly add their own measure of ‘legal bite’. In particular, they place (positive) obliga-
tions on States to respect, protect and fulfil human rights, including the right to 
health. 

In fact, the Dutch Supreme Court decided that States have obligations to imple-
ment a minimum fair share of GHG reductions in pursuit of global climate targets, 
while UN bodies suggest that not taking sufficiently ambitious action under the PA 
in pursuit of keeping global warming well below 2 °C and preferably below 1.5 °C, 
is a prima facie violation of human rights law.

All over the world, national, regional and international supervisory bodies are 
currently asked to ‘weigh in’ on what exactly human rights law demands from 
States. Specifically, UN bodies and the ECtHR have been called upon to provide 
guidance with greater legal precision, after some successful domestic climate 
cases have forced States to reduce GHG emissions faster. Interestingly, the first 
cases pending at the ECtHR and CRC Committee have a large ‘health’ component. 
While this contribution did not discuss the application of ‘health-related rights’ 
such as the right to life or private life in much detail, it analysed the applicability 
and relevance of the right to health. That analysis leaves no doubt that the right to 
health demands States to effectively protect of people against serious negative 
environmental health effects, especially by adopting, implementing and enforcing 
effective environmental regulation, ensuring adequate monitoring and oversight, 
carrying out impact assessments, and applying the precautionary principle. The 
analysis also shows that UN bodies are increasingly prescriptive about what is 
required of States in effectively curbing national GHG emissions, thereby arguably 
limiting States’ discretion in continuing certain behaviours.

Overall, the attention paid to the effective protection of human rights in the 
context of climate change and other environmental health threats, in light of the 
compounding environmental destruction the world is facing on various fronts, is 
likely to only increase over the coming years. It is for example of interest that the 
UN Special Rapporteur on Human Rights and Toxic Substances is presently pre-
paring his first-ever study on human rights and plastic waste.192 

Concerns for environmental health are also evident from the development of a 
separate ‘human right to a healthy environment’ over the past decades, now increas-
ingly taking hold at the UN level too, along with calls to recognize a novel ‘right 

192 See announcement for call for inputs on the lifecycle of plastic and human rights (2021), avail-
able at <https://www.ohchr.org/EN/Issues/Environment/SRToxicsandhumanrights/Pages/life
cylce-plastics.aspx>. Accessed 17 August 2021.
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to a stable climate’.193 Although specific environmental rights could add greater 
precision to States’ obligations to protect their people against environmental harms, 
this contribution showed that the existing ‘human right to health’ also embraces 
and protects a ‘healthy environment’ or ‘stable climate’ ‘underlying determinants 
of health’. UN bodies and the ECHR will soon have the opportunity to explain 
how human rights, including the right to physical and mental health, can provide 
protection in concrete cases. 

Yet, even if protection cannot be found through the courts in specific instances, 
for example due to admissibility and standing hurdles, it must be stressed that hu-
man rights must be applied in the design of climate action and policy-making 
under the UNFCCC and PA from the start.194 This is affirmed explicitly by inter-
national climate law itself, widely supported by UN bodies, such as the WHO and 
UN Human Rights Council, and underpinned in international human rights law.195 
States will therefore not be able to ignore that the climate crisis is in fact a global 
health crisis, as well as a human rights crisis, and that multiple legal regimes apply 
and interact in creating legal obligations.

6. PROPOSITIONS AND POINTS FOR DISCUSSION

1. Since climate change is by now one of the ‘most serious and pressing threats’ 
to health and ‘exacerbates health disparities’, the Paris Agreement (PA) is one 
of the most important global health treaties of the 21st century.

2. Unfortunately, health is weakly protected within international climate law, 
both in terms of references in treaty texts, and in the implementation practice 
of the UNFCCC and PA. 

3. States’ international obligations to effectively combat climate change in line 
with the PA’s new temperature goals derive from a set of ‘mutually supportive’ 
or ‘systemically integrated’ legal provisions in international climate law and 
international human rights law.

4. International human rights law imposes legally binding minimum GHG reduc-
tion obligations on States to ‘do their fair share’ towards preventing dangerous 
climate change, and mitigating the adverse effects of climate change, based 
on their CBDR-RC and highest levels of ambition, so as to effectively protect 
human rights.

193 See Hesselman, supra n. 13; Ademola Oluborode Jegede, ‘Arguing the Right to a Safe Cli-
mate under the UN Human Rights System’ 9 International Human Rights Law Review (2020) 
pp. 184-212.

194 See also Hesselman, supra n. 169.
195 See e.g. WHO, supra n. 1, citing the Paris Agreement preamble.
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5. States’ failure to meet the temperature goals set out in the PA – and not con-
tribute their minimum fair share according to their highest level of ambition 
– constitutes a prima facie violation of human rights, including of the right to 
the highest attainable standard of health.
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1. INTRODUCTION

The devastating magnitude of the COVID-19 pandemic affected practically all 
areas of life. Thus, it is difficult to imagine a field of international law that was not 
applicable, to varying degrees, to several developments during the pandemic. 
Within the broader field of global health law,1 there is lex specialis on the matter: 
the World Health Organization’s (WHO) International Health Regulations (IHR) 
of 2005. The current analysis focuses on this legal instrument. 

The text proceeds as follows. First, a brief historical overview of the IHR’s 
predecessors is put forward. The goal is to highlight some of the past lessons that 
should not be forgotten when taking stock of the current IHR’s shortcomings. 
Second, the text offers an overview of states’ current obligations in the area of 
pandemics, while highlighting persisting shortcomings. Third, the IHR’s role in 
the aegis of the COVID-19 pandemic is explored more in depth. Lastly, conclusions 
on potential ways forward are formulated. 

As the response to the pandemic is a multidimensional affair, these lines address 
some aspects of regime interaction2 between the IHR and other legal fields, 
namely international trade law and human rights law. The following analysis pos-
its some lessons that should be learned from the COVID-19 pandemic in particu-
lar. This can inform ongoing discussions on how to improve the IHR, and possibly 
a new treaty on pandemic preparedness and response. As is usually the case with 
international law, whether such lessons lead to actual law-making is largely de-
pendent on the political will of states, though non-state actors can also play a 
relevant role in building momentum for change.3

2. LOOKING BACK: THE IHR’S PREDECESSORS 

Learning from the legal lessons of the COVID-19 pandemic involves appraising 
its embeddedness in a broader context that includes past disease outbreaks. Re-
membering some of the persistent challenges already present in past international 
law instruments in the field will provide clarity on which paths to adopt. 

1 As framed by Brigit Toebes, ‘Global Health Law: Defining the Field’, in Gian Luca Burci and 
Brigit Toebes (eds.), Research Handbook on Global Health Law, Cheltenham-Northampton, 
Edward Elgar Publishing 2018, pp. 2-24, at pp. 4-6.

2 Jeffrey Dunoff, ‘A New Approach to Regime Interaction’, in Margaret Young (ed.), Regime 
Interaction in International Law: Facing Fragmentation, Cambridge, Cambridge University 
Press 2012, pp. 136-174.

3 On the pluralization of participants in international law-making processes, see Jean 
d’Aspremont, ‘Do Non-State Actors Strengthen or Weaken International Law? The Story of a 
Liberal Symbiosis’, in Heike Krieger, Georg Nolte, Andreas Zimmermann (eds.), The Interna-
tional Rule of Law: Rise or Decline?, Oxford, Oxford University Press 2019, pp. 130-143, at 
p. 137.
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2.1 The emergence of lex specialis in international communicable 
disease control

The first International Sanitary Conference of Paris took place in 1851. It aimed 
to harmonize the international regulation of quarantine measures adopted against 
diseases with a cross-border nature. But it was marked by a lack of consensus by 
attending delegates.4 It took more than forty years, until 1892, for the first Inter-
national Sanitary Convention to enter into force as an outcome of the seventh of 
such sanitary conferences.5 It was an outcome of 19th Century law-making pro-
cesses. It emerged due to a need of (mostly) European states to coordinate their 
efforts in protecting themselves against communicable disease threats, particu-
larly those coming from other regions of the world.6

By now, specialized international law instruments in the field of the cross-
border spread of disease have been in force for more than one hundred and thirty 
years. Several tenets of 19th Century international law-making may no longer be 
applicable in the 21st Century. The rise and proliferation of international institu-
tions marked a major change.7 But the first legal instruments in this field showed 
how functional necessity8 and enlightened self-interest9 were the main drivers 
of their creation. States need quick and reliable information on disease events oc-
curring beyond their territories in order to update their own systems of epidemio-
logical surveillance.10 This, in turn, allows them to better prepare their responses 
(“strengthen their defenses”) in case diseases reach their own territories. 

The first international sanitary conventions were a European undertaking with-
out a pretense of having a global reach. Binding instruments became further frag-
mented, as parallel conventions in the Americas were approved.11 This meant that 

4 For a more detailed explanation of the reasons for such disagreements, see Hélène de Pooter, Le 
droit international face aux pandémies: vers un système de sécurité sanitaire collective?, Paris, 
Editions A Pedone 2015, at pp. 28-32.

5 Makane Moïse Mbengue, ‘Public Health, International Cooperation’, in Rüdiger Wolfrum 
(ed.), Max Planck Encyclopedia of Public International Law, Oxford, Oxford University Press 
2012, pp. 566-567. 

6 Stefania Negri, ‘Communicable Disease Control’, in Burci and Toebes (eds.), supra n. 1, 
pp. 269-270.

7 David Kennedy, ‘The Move to Institutions’, 8(5) Cardozo Law Review (1987) pp. 841-979, at 
pp. 841-842.

8 Michel Virally, ‘La notion de fonction dans la théorie de l’organisation internationale’, in 
Georges Abi-Saab (ed.), Mélanges offerts à Charles Rousseau, Paris, Editions A. Pedone, 
1974, at pp. 281-283.

9 Obijiofor Aginam, Global Health Governance: International Law and Public Health Law in a 
Divided World, Toronto, University of Toronto Press 2005, at p. 124.

10 Mark Zacher, ‘Global Epidemiological Surveillance. International Cooperation to Monitor 
Infectious Diseases’, in Inge Kaul, Isabelle Grunberg and Marc Stern (eds.), Global Public 
Goods: International Cooperation in the 21st Century, New York/Oxford, Oxford University 
Press 1999, pp. 266-283, at pp. 268-269. 

11 David Fidler, ‘From International Sanitary Conventions to Global Health Security: The New 
International Health Regulations’, 4(2) Chinese Journal of International Law (2005) pp. 325-
392, at p. 330. 
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approaches to communicable disease prevention and control were divided along 
regional lines. Responses to pandemics of a literally global nature were not har-
monized. 

Another limitation in the age of the first international sanitary conventions was 
the less advanced scientific knowledge on the actual nature of pathogens. Consen-
sus on multiple medical and epidemiological issues began to emerge in the late 
19th Century.12 Needless to say, if there is no agreement amongst experts on the 
epidemiological features of communicable diseases, reaching a common solution 
for confronting them is likely to be a fruitless endeavor.13 Moreover, insufficient 
knowledge on the nature of certain pathogens, such as the influenza virus, led to 
their obliviousness in conventions. The most devastating communicable disease 
event known to mankind, the H1N1 influenza pandemic of 1918-1919,14 did not 
fall within the purview of any binding instrument of international law. 

The timespan of four decades from the first attempt until the actual adoption of 
a binding convention offers lessons still valid for treaty-making in the 21st Cen-
tury. Notably, an agreement across attending delegates had been reached since the 
third of these sanitary conferences, in 1864. But no legally binding instrument 
emerged from it. The main reason: Even in instances where an initial consensus 
amongst convention delegates was reached, political elements did not allow for 
reaching a binding convention. On several occasions, national authorities did not 
provide a follow-up to what their delegates had accepted. Several draft conventions 
remained in limbo.15 Here lies one of the main obstacles in international law-
making, namely the delay, or downright discontinuity between political negotiations 
at the international level, and the subsequent national ratification of the agreed 
instruments. As explained in detail elsewhere,16 from a perspective of demo-
cratic legitimacy and checks-and-balances, this makes sense. But it also poses the 
increased risk of instruments accepted by delegates being dismissed by other gov-
ernmental bodies if they disagree or simply do not follow up on the matter. His-
tory is full of examples where the rejection of treaties by national bodies bring 
doom on the viability of a legal instrument – see e.g. the Treaty of Versailles creat-
ing the League of Nations, and the Havana Charter for an International Trade 
Organization, both of them rejected by the United States Congress.

An overarching, arguably core, concern throughout the international confer-
ences is to what extent states’ reactions to the cross-border spread of disease could 
disturb trade amongst nations.17 Imposing quarantines on merchant ships could 
lead to their losing the entire merchandise. The same rationale would apply once 

12 Norman Howard-Jones, World Health Organization, ‘The Scientific Background of the Interna-
tional Sanitary Conferences 1851-1938’, WHO (1975), 33. 

13 de Pooter, supra n. 4 at p. 32.
14 David Morens and Jeffery Taubenberger, ‘The Mother of All Pandemics Is 100 Years Old (and 

Going Strong)!’, 108(11) American Journal of Public Health (2018) pp. 1449-1454, at p. 1452.
15 Howard-Jones, supra n. 12 at p. 15.
16 Anne Peters, ‘Treaty Making Power’, in Rüdiger Wolfrum (ed.), Max Planck Encyclopedia of 

Public International Law, Oxford, Oxford University Press 2012, pp. 56-82. 
17 de Pooter, supra n. 4 at p. 31.
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air travel emerged, leading to a specialized convention foreseeing maximum mea-
sures that could be adopted by national authorities when inspecting aircraft.18

2.2 Enter the WHO’s regulations

A new era in international law on the cross-border spread of disease began with 
the entry into force of the Constitution of the WHO.19 Its Articles 21 and 22 au-
thorized the World Health Assembly, the organization’s principal decision-making 
body composed of Member States’ delegates, to adopt legally binding regulations. 
The procedure for their adoption is different from general international treaty-
making. Unless states object within a period of time (‘opt out’), regulations auto-
matically become binding on them. This effectively removes the need for 
undertaking ulterior ratification processes, often with the approval by other na-
tional bodies of government.20 

The procedural innovation in the Constitution of the WHO represented a major 
shift from 19th Century law-making practices. Delegates at the World Health As-
sembly have the power to legally bind their own states. This displays major con-
fidence in the organization’s work.21 Moreover, it provided a solution to 
procedural obstacles in treaty-making. Previously, the goal of issuing binding 
conventions failed despite delegates’ consensus in the conferences and constantly 
led to paralysis. With the powers provided under the Constitution of the WHO, the 
likelihood of this occurring is reduced. Nevertheless, states may still opt out of 
regulations issued by the WHO, and have done so in the past.22 

The first instrument on communicable disease prevention and control adopted 
under Articles 21 and 22 of the WHO’s Constitution was the International Sanitary 
Regulations. These Regulations were approved by the 4th World Health Assembly 
of 1951, and entered into force in 1953. Their provisions included an obligation to 
notify the WHO of ‘quarantinable diseases’ – plague, cholera, yellow fever, small-
pox, typhus and relapsing fever23 – within a 24-hour period after their presence 
was detected by the health authorities. The Regulations also provided a list of 
maximum measures national authorities could adopt regarding “international traf-

18 The International Sanitary Convention for Aerial Navigation was signed in 1933 and entered 
into force in 1935. See particularly its Art. 12. 31(1) American Journal of International Law 
(1937) pp. 28-50. 

19 Walter R. Sharp, ‘The New World Health Organization’, 41(3) American Journal of Interna-
tional Law (1947) pp. 509-530; Fidler, supra n. 11 at p. 332.

20 Peters, supra n. 16 at para. 46.
21 Armin von Bogdandy and Pedro A. Villarreal, ‘Critical Features of Authority in Pandemic 

Response: The WHO in the COVID-19 Crisis, Human Rights and the Changing World Order’, 
MPIL Research Paper No. 2020-18, at p. 3. 

22 See the list of countries opting out of the IHR 1969 as late as 1997 in WHO, ‘International 
Health Regulations: Position of WHO Member States, Associate Members and Other States 
bound by the International Health Regulations’, 45 Weekly Epidemiological Record (7 Novem-
ber 1997) at p. 338. 

23 Art. 1, International Sanitary Regulations (1951). 
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fic”, a term that includes persons and goods.24 The goal was to ensure the collection 
of information on diseases with a cross-border potential, while preventing exces-
sive reactions by states. Thus, measures going beyond what was established in the 
Regulations were automatically considered to be a breach of their obligations. 

The International Sanitary Regulations of 1951 superseded the “patchwork” of 
conventions existing until that moment. These Regulations were, in turn, super-
seded by the International Health Regulations (IHR) of 1969, which entered into 
force in 1971 and where the objectives and scope became more limited. By ad-
dressing a state’s interests in maintaining travel and trade, the rationale was meant 
to foster a virtuous circle of compliance. States would have an incentive to notify 
the WHO of the presence of quarantinable diseases, if they could in return have 
some certainty of what the response by other states will be. Absent such assurance, 
national authorities might be wary of sharing information that could be used against 
them. “Blind spots” in international disease surveillance would appear, with states 
being unaware of the presence of diseases that might eventually affect them. 

Both the International Sanitary Regulations of 1951 and the IHR of 1969 were 
plagued by constant shortcomings in compliance.25 Lack of prompt notification 
by states was noted ever since the first report on the implementation of the Inter-
national Sanitary Regulations was presented to the World Health Assembly.26 This 
circumstance would become a lasting trend. The reasons were identified by Dorolle 
in 1969, who explained how, instead of a virtuous circle, a vicious one had taken 
hold of the Regulations.27 States did not report diseases promptly because they 
feared the excessive reactions by other states. The latter, in turn, would react exces-
sively due to the lack of sufficiently reliable information that had to be provided 
by the state experiencing the disease-related event. A third component of the vi-
cious circle was underscored by Roelsgaard, yet it fell outside of the Regulations’ 
scope: states with very constrained healthcare systems would not have sufficient 
capacity to rapidly assess the emergence of a disease in their territories.28 This 
was the outcome of deeper disparities in healthcare systems. Even though the list 
of states parties to the Regulations grew steadily over time, the global divide be-
tween all countries in terms of their capacities severely undermined the fulfilment 
of their obligations.

During the decades in which the International Sanitary Regulations and the IHR 
1969 were in force, a parallel specialized regime of international trade had evolved 
on the basis of the General Agreement on Tariffs and Trade (GATT) of 1947. Al-

24 Art. 23, International Sanitary Regulations (1951). 
25 Allyn Taylor, ‘Controlling the Global Spread of Infectious Diseases: Toward a Reinforced Role 

for the International Health Regulations’, 33(5) Houston Law Review (1997) pp. 1327-1362.
26 WHO, First Annual Report by the Director-General on the Working of the International 

Sanitary Regulations, 1 October 1952 to 30 June 1953, Official Records of the World Health  
Organization No. 56, 1954, at pp. 12-13.

27 Pierre Dorolle, ‘Old Plagues in the Jet Age. International Aspects of Present and Future Control 
of Communicable Disease’, 23 WHO Chronicle (1968) pp. 103-111, at pp. 109-110. 

28 E. Roelsgaard, ‘Health regulations and international travel’, 28 WHO Chronicle (1974) 
pp. 265-268, at pp. 267-268.
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though it was meant to be a provisional instrument to be replaced by the proposed 
Havana Charter,29 the GATT remains in force to this day, albeit amended by the 
Final Act of the Uruguay Round in 1994.30 It increasingly evolved into a sophis-
ticated regime purporting to both stabilize and liberalize international trade.31 
Criteria were developed on which legal grounds would allow for imposing restric-
tions on the import and export of goods.32 The GATT’s Article XX included 
public health as a possible exception states could invoke to deviate from their 
obligations. An ever-increasing case law in the matter helped refine the criteria on 
how it should be understood.33 Thus, even though the object and purpose of the 
International Sanitary Regulations included the avoidance of unnecessary restric-
tions to the trade in goods,34 the GATT became the go-to source for dealing with 
those issues. As a consequence of this fragmentation,35 the overlap between both 
legal regimes persists to this day. 

3. THE IHR 2005 AND THE UNFINISHED CULMINATION OF 
LESSONS LEARNED

In the course of the 20th Century, a global epidemiological transition occurred, 
albeit an asymmetrical one. Communicable diseases ceased to be the main burden 
of disease at the global level, with non-communicable ones taking over.36 The so-
called ‘Big Four’ – cardiovascular diseases, cancer, chronic pulmonary diseases 
and diabetes – rose as the main cause of death.37 Against this backdrop of epide-
miological transition, the process for drafting a new legal instrument in the field 

29 For the text, see Interim Commission for the International Trade Organization, Final Act of the 
United Nations Conference on Trade and Employment, 1948, pp. 14-96.

30 Ingo Venzke, ‘Making General Exceptions: The Spell of Precedents in Developing Article 
XX GATT into Standards for Domestic Regulatory Policy’, 12 German Law Journal (2011) 
pp. 1111-11140, at p. 1113.

31 Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organiza-
tion, Cambridge, Cambridge University Press 2013, at pp. 78-79.

32 Michael Trebilcock, Robert Howse and Antonia Eliason, The Regulation of International Trade 

(4th edition) London/New York, Routledge, 2012, at pp. 28-38. 
33 Peter-Tobias Stoll and Lutz Strack, ‘Article XX lit. b GATT’, in Rüdiger Wolfrum, Peter-

Tobias Stoll and Holger P. Hestermeyer (eds.), WTO – Trade in Goods, Leiden/Boston, 
Martinus Nijhoff Publishers 2011, pp. 497-523.

34 Art. 46, International Sanitary Convention (1951). 
35 See the trailblazing report by International Law Commission, Fragmentation of International 

Law: difficulties arising from the diversification and expansion of international law, Report of 
the Study Group of the International Law Commission, Finalized by Martti Koskenniemi, UN 
Doc. A/CN.4/L.682, 13 April 2006.

36 Abdel Omran, ‘The Epidemiologic Transition: A Theory of the Epidemiology of Population 
Change’, 83(4) Milbank Quarterly (2005) pp. 731-757.

37 Latest data taken from GBD 2017 Causes of Death Collaborators, ‘Global, Regional, and Na-
tional Age-Sex-Specific Mortality for 282 Causes of Death in 195 Countries and Territories, 
1980-2017: A Systematic Analysis for the Global Burden of Disease Study 2017’, 392 The 
Lancet (2017) pp. 1736-1788.
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of cross-border diseases began. The overarching challenge was to adjust it to the 
needs of the new millennium. 

3.1 From ‘maybe’ to ‘yes’: The IHR’s 2005 reform process

By the 1990s, the outdated nature of the IHR 1969 had become manifest. States 
consistently failed to report diseases to the WHO. At the same time, they respond-
ed disproportionately to those instances where such events arose. This occurred 
after an outbreak of plague in India in 1995.38 Despite the IHR 1969 being appli-
cable, the Indian government reportedly notified with delay. Moreover, measures 
imposed by other countries in response to the outbreak led to approximately 
USD 1.5 billion in losses. 

Another limitation from the IHR 1969 was its disease-specific approach. By 
2004, it covered only yellow fever, cholera and the plague. Dangers posed by new 
and re-emerging diseases39 fell beyond its reach. These shortcomings underpinned 
the IHR 1969’s unsuitability for confronting novel threats. Thus, the World Health 
Assembly mandated their revision in 1995. While the process lagged for several 
years, it gained traction after the outbreak of Severe Acute Respiratory Syndrome 
(SARS) in China in 2002-2003. It was the first ‘coronavirus crisis’40 caused by a 
pathogen previously not circulating in humans. 

The Chinese government initially refrained from furnishing the information on 
SARS to the WHO. A major controversy ensued on whether it was actually obliged 
to do so. The disease-specific nature of the IHR 1969 meant the events surrounding 
SARS fell beyond its scope of application. No claim could be made on the poten-
tial breach of primary rules of international law by the Chinese government, a 
basis for legal responsibility for internationally wrongful acts.41 But, as a result of 
the lack of information on the novel disease, the surveillance systems of other 
countries did not detect it upon its ‘arrival’ in their territories.42 It was a reminder 
of why information on outbreaks in other territories enables national authorities to 
better protect their own populations.43 

38 John F. Burns, ‘Travel Advisory: Correspondent´s Report. Plague in India Giving Visitors Sec-
ond Thoughts’, The New York Times, 16 October 1994; Kavita Sivaramakrishnan, ‘The Return 
of Epidemics and the Politics of Global-Local Health’, 101(6) American Journal of Public 
Health (2011) pp. 1032-1041, at pp. 1032-1041.

39 Laurie Garrett, The Coming Plague: Newly Emerging Diseases in a World Out of Balance, New 
York, Farrar, Straus and Giroux 1994. 

40 David Fidler, SARS, Governance and the Globalization of Disease, New York, Palgrave 
MacMillan 2004, pp. 69-105.

41 Art. 1 and 2. ILC Articles on the Responsibility of States for Internationally Wrongful Acts; 
Eric David, ‘Primary and Secondary Rules’ in James Crawford, Alain Pellet, Simon Olleson 
and Kate Parlett (eds.), The Law of International Responsibility, Oxford, Oxford University 
Press 2010, pp. 27–32.

42 David L. Heymann, John S. Mackenzie and Malik Peiris, ‘SARS Legacy: Outbreak Reporting 
Is Expected and Respected’, 381 The Lancet (2013) pp. 779-781, at p. 779.

43 Fidler, supra n. 11 at p. 332; Valeska Huber, ‘The Unification of the Globe by Disease? The In-
ternational Sanitary Conferences on Cholera, 1851-1894’, 49(2) The Historical Journal (2006) 
pp. 453-476, at pp. 460-461; Zacher, supra n. 10, at p. 269. 
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Facing non-cooperation by Chinese authorities, the then WHO Director-Gen-
eral, Gro Harlem Brundtland, decided to take action by issuing advisories to restrict 
travel to China and, later, Canada. Since this specific power was not explicitly 
provided for in the IHR 1969, it led to concerns of ultra vires.44 At stake were 
considerations due to the negative economic impact of travel restrictions in states 
at the receiving end of those measures. The longstanding pursuit of finding a bal-
ance between the protection from cross-border health threats, and the abstention 
from imposing excessive measures that unnecessarily restrict international traffic 
and trade, remained an unsettled concern. 

Once the SARS crisis receded after several months, the international commu-
nity rallied around the IHR’s reform.45 An IHR Working Group resumed its ac-
tivities in discussing potential drafts throughout 2004 and early 2005.46 Although 
the IHR reform process had begun since 1995, the SARS debacle is considered to 
be the main catalyst for the eventual approval of the new IHR in 2005.47 

3.2 The IHR 2005: Rules-based disease surveillance in the 21st Century

Once the revision process was complete, the IHR were approved by consensus (i.e. 
without a vote) at the World Health Assembly of 2005.48 After eighteen months 
transpired,49 it entered into force for all 194 WHO Member States, since none of 
them opted out. Liechtenstein and the Holy See, neither being WHO Member 
States, acceded later. Standing at a total of 196 States Parties, the IHR is one of the 
international law instruments with the largest geographical reach. This is a major 
advantage, in so far as the effective regulation of pandemics must be global. It is, 
moreover, the direct result of the IHR’s innovative process of approval, where no 
national follow-up is required. By comparison, another binding agreement ad-
opted under Article 19 of the Constitution of the WHO, the Framework Convention 
on Tobacco Control, has 182 States Parties. It is an impressive number, but still 
falls short of the IHR’s reach. In the case of pandemic preparedness and response, 
‘the more the merrier’ applies.

44 Adam Kamradt-Scott, ‘WHO’s to Blame? The World Health Organization and the 2014 Ebola 
Outbreak in West Africa’, 37(3) Third World Quarterly (2016) pp. 401-418; Christian Kreuder-
Sonnen, Emergency Powers of International Organizations: Between Normalization and Con-
tainment, Oxford, Oxford University Press 2019, at pp. 155-160. 

45 Deeming it to be a ‘cosmopolitan moment’, Ilona Kickbusch, ‘Global Health Governance – 
The Next Political Revolution’, 129(7) Public Health (2015) pp. 838-842.

46 WHO, Revision of the International Health Regulations, available at <https://apps.who.int/gb/
ghs/e/>. Accessed on 1 July 2021. 

47 Adam Kamradt-Scott, ‘The WHO Secretariat, Norm Entrepreneurship, and Global Disease 
Outbreak Control’, 1(1) Journal of International Organizations Studies (2010) pp. 72-89, at p. 
72; Kickbusch, supra n. 45 at p. 840; Lawrence Gostin and Rebecca Katz, ‘The International 
Health Regulations: The Governing Framework for Global Health Security’, 94(2) Milbank 
Quarterly (2016) pp. 264-313, at p. 267.

48 58th World Health Assembly, Verbatim Records of Plenary Meetings and List of Participants, 
Geneva, 16-25 May 2005, at p. 154. 

49 Art. 59 IHR. 
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The IHR 2005 has 66 Articles, 9 Annexes and 2 Appendixes, whose object and 
scope is ‘… to prevent, protect against, control and provide a public health response 
to the international spread of disease in ways that are commensurate with and re-
stricted to public health risks, and which avoid unnecessary interference with in-
ternational traffic and trade’ (Art. 2 IHR). All of the obligations under the IHR 
should be read in the light of this ‘umbrella’ provision. It reflects the diverging set 
of goals which need to be balanced during specific events. On the one hand, the 
aim is for the international community to be protected against the international 
spread of disease; on the other hand, the IHR purport to avoid responses that might 
interfere with international traffic and trade, dissuading states’ cooperation due to 
the negative impact of such reactions.50 

The following subsections focus on three dimensions of the IHR 2005. First, 
the text portrays the governance tools provided to the WHO, namely the possibil-
ity to issue declarations of public health emergencies of international concern, as 
well as to issue either standing or temporary recommendations. These are read in 
the light of past emergencies where these governance tools were exercised. Second, 
three sets of obligations under the IHR 2005 are addressed, namely: 1) the obliga-
tion to promptly and effectively notify diseases to the WHO; 2) the obligation to 
refrain from imposing health measures that excessively restrict international trav-
el and trade, as well as notify and scientifically justify all measures that entail a 
restriction; and 3) the obligation to develop minimum core capacities. All of these 
obligations played a major role in the way in which the COVID-19 pandemic has 
been handled by both the WHO and the international community of states. 

3.2.1 The WHO’s governance tools under the IHR 2005
As noted by David Fidler,51 one of the main innovations brought about by the IHR 
2005 is the power of the WHO’s Director-General under Article 12 to declare a 
public health emergency of international concern (PHEIC). The latter is defined in 
Article 1 IHR as “an extraordinary event which is determined… (i) to constitute a 
public health risk to other States through the international spread of disease and 
(ii) to potentially require a coordinated international response”. Before doing so, 
Articles 48 and 49 IHR state that the WHO’s Director-General must summon an 
Emergency Committee, composed of experts elected from a pre-existing Roster. 

The definition of a PHEIC has both a descriptive and a normative dimension. 
It is descriptive, in so far as it informs the international community about the cross-
border risk posed by an event. It is normative because, although the declaration 
itself does not create new legal obligations for states, it does aim at calling52 for 
(but not obliging) a concerted international response. 

50 Bogdandy and Villarreal, supra n. 21. 
51 Fidler, supra n. 11 at pp. 377-378.
52 Others have referred to it as a ‘clarion call’. Lawrence Gostin et al., ‘Ebola in the Demo-

cratic Republic of the Congo: Time to Sound a Global Alert?’, 393(10172) The Lancet (2019) 
pp. 617-620, at p. 618.
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The fact that a PHEIC declaration does not entail specific legal consequences 
does not mean they do not play any role in triggering a response by states to spe-
cific events. To the contrary, as witnessed in several instances of PHEIC, raising 
the alert could cause states to react disparately. In order to deal with this concern, 
per Articles 15 and 48(1)(c) IHR, the WHO’s Director-General may issue tempo-
rary recommendations, including those related to international travel and trade. 
Article 1 defines these recommendations as “non-binding advice”. Beyond the 
framing and certain procedural issues (i.e. monitoring), it is unclear to what extent 
advice given after a PHEIC in the form of temporary recommendations will have 
more or less weight than non-PHEIC advice. One possibility is to resort to these 
recommendations to interpret obligations to refrain from imposing measures that 
‘excessively’ restrict international travel and trade.53 This is addressed below in 
more depth. 

Regardless of the legal consequences of declaring a PHEIC, its political weight 
should not be overlooked.54 Controversies taking place both at the institutional 
level and in the media have focused on how previous PHEIC declarations in 2009 
– too soon – and 2014 – too late – damaged the WHO’s credibility. Some have 
gone as far as to argue the WHO incurs international responsibility for wrongful 
acts in these cases.55 Even with a lack of immediate legal consequences, PHEICs 
constitute a salient case of governance through information. As others have put it, 
it represents a ‘clarion call’ for international cooperation towards tackling a public 
health crisis. It may also warn other states, besides the affected one(s), about the 
epidemiological nature of the event, including the risk of trans-border spread. As 
mentioned above, this may also carry negative consequences for the affected state.

There are doctrinal disagreements regarding the legal nature of PHEIC declara-
tions and their consequences. But ultimately, their value should not be addressed 
exclusively under a positive law-centered reasoning. Otherwise, a whole range of 
policy tools risk being left out of the equation. Analytical tools beyond classical 
legal interpretation criteria are required to explore the actual impact of PHEICS. 
It will help understand why they have been so important in past examinations of 
the WHO’s handling of specific crises. 

Besides the possibility of declaring a PHEIC, the IHR 2005 grants the WHO 
powers to issue temporary and standing recommendations on which measures states 
should adopt in the face of a disease-related event. Article 18 IHR provides a list 

53 Roojin Habibi et al., ‘The Stellenbosch Consensus on Legal National Responses to Public 
Health Risks, Clarifying Article 43 of the International Health Regulations’, International 
Organizations Law Review (2020) pp. 1-68. 

54 Pedro A. Villarreal, ‘Public International Law and the 2018-2019 Ebola Outbreak in the 
Democratic Republic of the Congo’, EJIL:Talk!, available at <https://www.ejiltalk.org/public-
international-law-and-the-2018-2019-ebola-outbreak-in-the-democratic-republic-of-congo/>. 
Accessed on 1 July 2021.

55 Mark Eccleston-Turner and Scarlett McArdle, ‘The Law of Responsibility and the World 
Health Organisation: A Case Study on the West African Ebola Outbreak’, in Mark Eccleston-
Turner and Iain Brassington (eds.), Infectious Diseases in the New Millennium. Legal and Ethi-
cal Challenges, Cham, Springer Nature Switzerland 2020, pp. 89-109. 
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of measures that the WHO might recommend, for example implementing screen-
ing procedures in airports and seaports, putting travel bans in place, placing in-
fected persons in isolation, imposing quarantines and even so-called cordons 
sanitaires, i.e. forbidding entry into or exit from affected areas. Some authors frame 
the competence to issue such recommendations as ‘emergency powers’.56 

If recommendations were legally binding, it would go against the explicit defi-
nitions set out in Article 1 IHR. There is no evidence in WHO law and practice to 
support such a claim. Accordingly, the IHR should not be interpreted as providing 
an exception to the general international doctrine according to which disregarding 
a recommendation cannot by itself lead to a claim of illegality.57 The argument that 
such measures per se are in violation of the IHR58 is not convincing.59 But this 
claim does not mean that recommendations have no consequences in interna-
tional law. Indeed, Article 43 IHR obliges Member States that go beyond a WHO 
recommendation to report their actions to the organization, and to justify the high-
er degree of restrictiveness. The basic logic is that of comply or explain – a known 
instrument of global governance. Most importantly, these ‘additional measures’ 
must be based on scientific evidence. The regulation of additional health measures 
is further explored below. 

While not creating legal obligations by themselves, the WHO’s recommenda-
tions can nevertheless play a major role in the decision-making by national au-
thorities. These may even involve highly sensitive matters such as human rights 
restrictions. For example, during the 2014-2016 West African Ebola crisis, then-
President of Sierra Leone Ernest Bai Koroma claimed that his decision not to 
impose more restrictive public health measures earlier was due to the WHO´s 
advice in this sense.60 Beyond the fact of whether full credence should be given 
to the statement, it does illustrate how recommendations may possibly tilt na-
tional decision-making one way or the other. 

The WHO’s recommendations can make a particular difference in resource-
constrained national settings with healthcare systems lacking funding and techni-
cal capacities. Often, the WHO’s recommendations can also make up for national 
–or even global– shortcomings in terms of knowledge on how to confront a par-
ticular disease. In light of this impact, the WHO’s recommendations must be sub-
jected to scrutiny when they are misleading or downright mistaken. This occurred 

56 J Benton Heath, ‘Global Emergency Power in the Age of Ebola’, 57(1) Harvard International 
Law Journal (2016) pp. 1-47, at pp. 21-27; Kreuder-Sonnen, supra n. 44 at p. 169.

57 Henry G. Schermers and Niels M. Blokker, International Institutional Law, Leiden, Brill Aca-
demic Publishers 2018, at pp. 302-304. 

58 Roojin Habibi et al., ‘Do Not Violate the International Health Regulations During the 
COVID-19 Outbreak’, 395(10225) The Lancet (2020) pp. 664-666.

59 Pedro A. Villarreal, ‘The (Not-so) Hard Side of the IHR: Breaches of Legal Obligations’, Glo-
bal Health Law Groningen (2020), available at <https://bit.ly/2QC5t1b>. Accessed on 1 July 
2021.

60 BBC News, ‘Ebola outbreak: WHO “delayed Sierra Leone state of emergency”’ (2015), avail-
able at <https://www.bbc.com/news/world-africa-34749013>. Accessed on 0\1 July 2021; 
Bogdandy and Villarreal, supra n. 21.
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in a recent episode of revised recommendations. In an interim guidance of 6 April 
2020, masks were recommended only to health care workers directly dealing with 
COVID-19 patients, and did not support wide use in the population.61 On 5 June 
2020, the WHO clarified that protective masks should be worn by all medical 
personnel in hospitals, as well as by the general public in settings of community 
transmission even when they are healthy.62 These changes in course may also be 
due to evolving empirical data,63 hence the need to constantly update available 
information. Rectifying previously misguided recommendations can certainly 
mitigate their negative impact. 

3.2.2 Information-sharing on pandemic threats
The obligation to notify diseases within twenty-four hours after their assessment 
by authorities, enshrined in all of the IHR’s predecessors,64 was retaken in Article 
6. But unlike past instruments, as a lesson learned from the SARS crisis in 2002-
2003, the IHR 2005 are now applicable to an ‘open’ list of diseases. States must 
notify any and all events that may constitute a PHEIC, as defined in its Article 1. 
Additional clarification is provided in Annex 1 IHR, which stipulates that ‘[a]ny 
event of potential international public health concern, including those of unknown 
causes or sources and those involving other events of diseases than those listed 
[herein]…’ must be notified. The flexibility is meaningful, in so far as pathogens 
previously not circulating amongst humans could thus be included in the reach and 
scope of the IHR. The aim is to foster an effective global disease surveillance, 
where states find out about the existence of health threats before they reach their 
territories.

Although several descriptions and some illustrative examples regarding which 
events states should notify are provided for in Annex 1 IHR, it is nevertheless a 
convoluted system. Considering the open list of diseases, states are obliged to 
notify the detection of any pathogen, including those of unknown origin.

Another major innovation in the IHR 2005 is the source of reports. Reflecting 
a shift away from an exclusively state-centered disease surveillance,65 Article 9 
IHR now allows the WHO to take into account ‘other reports’ stemming from 
non-official sources on information related to disease outbreaks. It does not mean 
states may be immediately sidelined, since under Article 10 IHR the WHO must 
verify those reports with national authorities before disseminating information or 
taking any sort of action. But if cooperation is not offered, Article 10(4) IHR does 
allow for sharing the information against the will of the affected state. 

61 WHO, ‘Advice on the Use of Masks in the Context of COVID-19. Interim Guidance’, 6 April 
2020, available at <https://apps.who.int/iris/handle/10665/331693>. Accessed 1 July 2021.

62 Ibid. 
63 This was the explanation given for the modification. See WHO, ‘WHO Director-General’s 

Opening Remarks at the Media Briefing on COVID-19’, available at 5 June 2020, available at 
<https://bit.ly/2NC1pfs>. Accessed on 1 July 2021.

64 Common Article 3, International Sanitary Regulations 1951 and IHR 1969.
65 Fidler, supra n. 11 at pp. 374-375.
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Surveillance does not only consist of the obligation to report disease-related 
events. Under Article 43 IHR, states must also notify the adoption of health mea-
sures restricting international travel or trade to a larger degree than what the WHO 
recommends in particular cases. In doing so, a justification must be provided, 
particularly on the basis of available scientific evidence. This creates a burden of 
proof that states have to meet. Ascertaining whether the burden is actually met 
requires a disease-by-disease approach. 

3.2.3 Safeguarding international travel and trade
Ensuring compliance by states with obligations to report diseases identified with-
in their territories requires pondering the fear of overreactions by other states. 
Otherwise, states may be dissuaded from fulfilling their obligation to notify under 
the IHR if they have a concern they will be ‘punished’ for doing so. The IHR 2005, 
similar to its predecessors, provide standards which states must take into account 
when deciding whether and when to restrict international travel and trade. Unlike 
its predecessors, however, the IHR 2005 do not exhaustively list ‘maximum’ mea-
sures that may be taken to face certain diseases. Instead, and perhaps owing to the 
increased reach and scope in terms of diseases, there is a more general formulation 
of which health measures can be adopted to deal with specific threats. 

A series of provisions in Parts V, VI, VII and VIII of the IHR 2005 deal with 
the type of measures that may be applied to either persons or goods entering states’ 
territories. In general, states retain the sovereign right to subject persons and goods 
to additional health requirements in order to enter their country. However, the IHR 
foresee certain limitations on the exercise of this sovereign right, as it prevents a 
carte blanche to subject persons or goods to excessive measures. In the case of 
persons, it involves specific measures for travelers who do not wish to establish 
residence in a country. These may include, for instance, requirements to show proof 
of prophylaxis or vaccination when arriving in the territory of a specific country, 
with the understanding that other health documents will not be required (Article 
35 IHR 2005) and that those treatments cannot be imposed against their will. 

In the case of goods, the IHR 2005 establish the possibility to subject them to 
inspection procedures at border controls and even additional charges for reasons 
of health. Nevertheless, the regulation of international trade falls within the purview 
of the law of the World Trade Organization (WTO). Both the GATT and the WTO 
Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agree-
ment) are directly applicable in the case of potential restrictions to the movement 
of goods on health grounds. The IHR’s provisions on the movement of goods are 
applicable to a more specific set of issues than WTO law, since the latter encom-
passes health threats beyond the cross-border spread of communicable diseases. 
Thus, the IHR’s standards can serve as a basis for specifying states’ obligations 
under covered agreements under the WTO. 
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3.2.4 Systemic challenges: Obligation to develop minimum core capacities
A major innovation in the IHR 2005 was the inclusion, in Article 5, of states’ ob-
ligations to develop minimum core capacities. These are further detailed in Annex 
2 IHR. In summarized terms, states must ensure that they are capable of detecting 
disease-related events within 48 hours, and reporting to the WHO within 24 hours. 
In order to do so, they must enhance their healthcare infrastructure and streamline 
intra-governmental communication. Unlike its predecessors, the IHR 2005 provides 
a legal basis for tackling the vicious circle underscored above by Dorolle and 
Roelsgard.

Improving minimum core capacities inevitably requires higher investments in 
healthcare systems. In Article 44(1)(b) IHR, States Parties undertake to: 

‘collaborate with each other, to the extent possible, in… the provision or fa-
cilitation of technical cooperation and logistical support, particularly in the devel-
opment, strengthening and maintenance of the public health capacities required 
under these regulations’. 

Consequently, improving minimum core capacities under the IHR can lead to 
supplemental positive consequences, as capacities to detect, assess, and notify 
diseases entails strengthening healthcare services more generally. But, due to its 
systemic requirements, compliance with core capacities obligations is protracted 
in nature.66 It is not a one-off event. An initial period of five years, plus two ‘grace’ 
terms of two years each, was provided to states in the IHR 2005. The full term, 
with extensions, expired in 2016. Before the COVID-19 pandemic, the WHO’s 
Secretariat had reported an increase in the development of capacities. 67 

Insufficient investments in health system strengthening directly leads to major, 
persistent gaps.68 It is possibly the result of how vaguely these obligations are 
formulated.69 Since it cannot be known where the next disease outbreak will oc-
cur, every country that does not fulfil its minimum core capacities is exposed to 
delayed pandemic risk assessments and response. This endangers the entire inter-

66 Pedro A. Villarreal, ‘COVID-19 Symposium: “Can They Really Do That?” States’ Obligations 
under the International Health Regulations in Light of COVID-19’, Opinio Juris, available 
at <http://opiniojuris.org/2020/03/31/covid-19-symposium-can-they-really-do-that-states-
obligations-under-the-international-health-regulations-in-light-of-covid-19-part-i/ and <http://
opiniojuris.org/2020/03/31/covid-19-symposium-can-they-really-do-that-states-obligations-
under-the-international-health-regulations-in-light-of-covid-19-part-ii/>. Accessed on 1 July 
2021.

67 WHO, Implementation of the International Health Regulations (2005), Report of the Review 
Committee on Second Extensions for Establishing National Public Health Capacities and on 
IHR Implementation, Report by the Director-General, UN Doc. EB136/22 Add.1, 16 January 
2015, paras. 20-23. 

68 Brigit Toebes, Lisa Forman and Giulio Bartolini, ‘Toward Human Rights-Consistent Respons-
es to Health Emergencies: What Is the Overlap between Core Right to Health Obligations and 
Core International Health Regulation Capacities?’, 22(2) Health and Human Rights Journal 
(2020) pp. 99-111, at pp. 105-106.

69 Margherita M. Cinà et al., ‘The Stellenbosch Consensus on the International Legal Obligation 
to Collaborate and Assist in Addressing Pandemics: Clarifying Article 44 of the International 
Health Regulations’, International Organizations Law Review (2020) pp. 1-30, at p. 29.
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national community. Even if it is merely under a spirit of enlightened self-interest 
and not of solidarity, it is in states’ best interest to ensure that all healthcare systems 
in the world are duly prepared. Until this happens, the possibility of ‘blind spots’ 
is ever-present. 

3.2.5 The route not taken: Judicial dispute settlement under the IHR
In 130 years of binding international law instruments in the field of the cross-
border spread of disease, there has never been a judicial dispute initiated due to 
their breach.70 Therefore, there is no case law dealing with the interpretive criteria 
of how to understand specific obligations contained in the IHR. The following lines 
discuss several reasons that may explain this circumstance.

Article 56 IHR 2005 foresees the possibility to settle disputes regarding the 
interpretation of any provision therein. A mandatory first step is the attempt by 
states to resolve the issue through non-judicial means such as diplomatic negotia-
tions, good offices, conciliation, or any other mechanism. The potential of these 
tools for solving disagreements between states should not be underestimated. In 
fact, the only instance of a recorded dispute that was not settled through judicial 
means, but rather through good offices by the WHO, took place in 1970, when a 
cholera outbreak began spreading throughout the territory of Turkey. This fact had 
been notified to the WHO in accordance with the International Sanitary Regulations 
of 1951, then in force. Information was published afterwards in the organization’s 
Weekly Epidemiological Record.71 In response to this event, the governments of 
Bulgaria and Romania decided to impose measures restricting travel to and from 
Turkey. Considering this to be excessive, the Turkish government filed a dispute 
at the WHO, in accordance with Article 112 of the International Sanitary Regula-
tions. In 1971, the corresponding representatives of each government met in the 
headquarters of the WHO to deal with the dispute. Since the Bulgarian and Roma-
nian governments had, by then, lifted all of the restrictions, Turkey did not proceed 
to the judicial stage. Instead, the dispute was deemed to be settled thanks to a 
combination of negotiations, conciliation, and the WHO’s good offices.72 

After preceding steps to settle a dispute fail, Article 56(3) IHR 2005 allows 
states to resort to judicial dispute settlement. The designated forum is the Permanent 
Court of Arbitration. But one factor makes it highly difficult to initiate proceedings, 
namely the need for active consent by both the claimant and the respondent state 
for accessing the court. In this regard, the IHR 2005 marked a key shift from its 

70 Leonie Vierck, ‘The Case Law of International Public Health and Why Its Scarcity Is a Prob-
lem’, in Leonie Vierck, Pedro Villarreal and Katarina Weilert (eds.), The Governance of Dis-
ease Outbreaks. International Health Law: Lessons from the Ebola Crisis and Beyond, Baden-
Baden, Nomos 2017, pp. 113-142.

71 See the last time such information on notifications under the IHR 1969 was published in 
‘International Health Regulations’, 82(24) Weekly Epidemiological Record (2005) pp. 209-
224, at p. 224.

72 See all these details in 24th World Health Assembly, Committee on International Surveillance 
of Communicable Diseases. Report by the Director-General, Part I. Resolutions and Decisions, 
Geneva 1971, Annex 14, at p. 123. 
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predecessors in its provisions dealing with the judicial settlement of disputes. Both 
the International Sanitary Regulations of 1951 and the IHR 1969 foresaw the 
compulsory jurisdiction of the International Court of Justice (ICJ). There was no 
need to secure the consent of both parties to the dispute since it was already pro-
vided for in the regulations’ text.73 The reasons for such a change are not made 
clearer by looking more closely at the discussions during the reform process that 
led to the IHR 2005.74 The requirement to secure ulterior consent by both states 
parties to a dispute presents a hurdle which, as witnessed during the COVID-19 
pandemic, is often insurmountable for practical reasons. 

The current selection of forum under Article 56 IHR does not preclude the pos-
sibility to grant jurisdiction to other fora. But it is still necessary to undertake 
additional agreements where such acceptance of an alternative forum is explicitly 
provided. At the present moment, there is no way to circumvent the requirements 
of state consent. Furthermore, claims of a breach of primary rules of international 
law would inevitably lead back to the IHR’s contents. This opens the question of 
whether an international court, particularly the ICJ, would accept jurisdiction over 
an instrument that designates a different forum. Therefore, it is unclear to what 
extent states could overcome the jurisdictional clause of Article 56 IHR.

In terms of access to justice, the IHR is a state-centered instrument. Only states 
may seek redress whenever measures such as, for example, travel restrictions are 
adopted by other states. Conversely, individuals affected by those measures do not 
have standing solely under the IHR. Instead, they are fully dependent on their home 
state conducting the espousal of their claims at an international court.75 Refer-
ences to the human rights of persons and travelers are made, for example, in Ar-
ticles 2 and 32 IHR. But the legal instrument does not envisage any recourse for 
affected persons, nor for their representatives, in the case of wrongdoing by states. 
If travelers’ rights under the IHR are violated, it is actually up to their home states 
to bring a claim forward. In the past, and perhaps as a result of cost-benefit analy-
ses, potential disputes between states arising out of the treatment of travelers have 
been settled diplomatically.76 The abovementioned factors likely contributed to 
the inexistence of a judicial dispute in the history of international law and the 
cross-border spread of diseases. 

73 On the potentials and limits inherent to the compulsory jurisdiction of international courts, see 
Tullio Treves, ‘The Expansion of International Law’, 398 Recueil des Cours (2015) pp. 37-398, 
at pp. 308-338. 

74 David Fidler, ‘Revision of the World Health Organization’s International Health Regulations’, 
8(8) ASIL Insights (2004), available at <https://www.asil.org/insights/volume/8/issue/8/revi-
sion-world-health-organizations-international-health-regulations>. Accessed on 1 July 2021.

75 Ronald J. Bettauer, ‘Espousal of Claims’, in Hélène Ruiz Fabri (ed.), Max Planck Encyclopedia 
of International Procedural Law, 2019, available at <https://opil.ouplaw.com/view/10.1093/
law-mpeipro/e2395.013.2395/law-mpeipro-e2395?rskey=2bh1xc&result=1&prd=OPIL>. 
Accessed on 1 July 2021.

76 Pedro A. Villarreal, Pandemias y Derecho: Una perspectiva de gobernanza global, UNAM 
Mexico, 2019, at pp. 186-187. 
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4. THE IHR 2005’S MAJOR CHALLENGES BEFORE COVID-19

Compliance with the provisions of the IHR 2005 is a daily matter. Ever since its 
entry into force in 2007, states have reported disease-related events occurring in 
their territories by the hundreds every year.77 Yet arguably, the IHR’s limitations 
are most visible during high-profile events, namely those constituting public health 
emergencies of international concern. Given how the stakes are high, so are the 
concerns of whether the IHR live up to their promise. 

At the moment of writing, there have been six PHEIC declarations: H1N1 in-
fluenza in 2009; Wild poliovirus in 2014; the spread of Ebola in West Africa in 
2014; the spread of Zika in the Americas in 2016; the Ebola outbreak in the Dem-
ocratic Republic of the Congo in 2019; and the COVID-19 pandemic in 2020.78 
In these events, both the WHO’s and states’ actions have been subjected to critical 
scrutiny. For such situations, the IHR has a built-in mechanism for deeper inquiries 
into their functioning during PHEICs. This allows for more detailed investigations 
of what went wrong, as well as which lessons can be learned for the future. Ac-
cording to Article 50 IHR, the WHO’s Director-General can summon an IHR 
Review Committee. Its terms of reference include, notably, to ‘provide technical 
advice to the Director-General on any matter referred to it… regarding the func-
tioning of these regulations’. Consequently, Review Committees may address 
matters of how the IHR is implemented by states, as well as how the WHO’s Sec-
retariat exercises its powers. Even though their reports do not create any obligations, 
they are submitted to the World Health Assembly, the WHO’s primary decision-
making body. This could lead, in theory, to the adoption of resolutions condemning 
the Secretariat’s actions. 

In the six public health emergencies of international concern declared so far, 
three IHR Review Committees have been constituted: after the 2009 H1N1 influ-
enza pandemic,79 during the 2014 West African Ebola outbreak,80 and in light of 

77 For example, in 2018, a total of 484 public health events were recorded in the WHO’s sur-
veillance system, of which 352 (73%) were related to infectious diseases. 72nd World Health 
Assembly, ‘Public Health Emergencies: Preparedness and Response. Annual Report on the 
Implementation of the International Health Regulations (2005)’, A72/8, 4 April 2019, para. 2.

78 Armin von Bogdandy and Pedro A. Villarreal, ‘International Law on Pandemic Response: 
A First Stocktaking in Light of the Coronavirus Crisis’, MPIL Research Paper No. 2020-
07, available at <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3561650>. Accessed 
17 August 2021.

79 WHO, Strengthening Response to Pandemics and other Public Health Emergencies. Report of 
the Review Committee on the Functioning of the International Health Regulations (2005) and 
on Pandemic Influenza (H1N1) 2009 (2011), available at <https://bit.ly/33DyvTc>. Accessed 
on 1 July 2021 [hereinafter H1N1 IHR Review Committee Report].

80 WHO, Report of the Review Committee on the Role of the International Health Regulations 
(2005) in the Ebola Outbreak and Response, Sixty-ninth World Health Assembly document 
A69/21 (2016), available at <https://bit.ly/33Aysb1>. Accessed on 1 July 2021 [hereinafter 
Ebola IHR Review Committee Report].
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the COVID-19 pandemic.81 Another IHR Review Committee tackled the issue of 
second extensions for complying with obligations to develop minimum core ca-
pacities. All of these reports shed light on multiple shortcomings regarding compli-
ance with the IHR.

On 25 April 2009, WHO Director-General Margaret Chan declared, for the first 
time, a PHEIC due to the spread of a new strain of the H1N1 influenza virus.82 
The declaration elicited a series of controversies in light of what was perceived to 
be hasty decision-making lacking in transparency.83 This prompted the establish-
ment of a Review Committee under Article 50 IHR 2005.84 Its report was pre-
sented at the World Health Assembly in 2011. In the Committee’s account, the 
spread of this strain of the influenza virus was considered to have begun approxi-
mately in early March 2009.85 Despite the fact that the disease was first reported 
only until mid-April 2009, the Committee concluded that the notification by states, 
namely Mexico, the United States of America and Canada, had ‘worked well’.86 
That is, despite delays in detecting the new subtype of influenza, reporting was 
effectuated in accordance with the IHR 2005. One possible explanation for the 
delay was the unique epidemiological challenges posed by H1N1, since the known 
elusiveness of the virus rendered effective diagnosis much more complicated.87 

As for the 2014-2016 West African Ebola crisis, both national authorities’ and 
the WHO’s delayed response at the initial phase elicited major criticisms, leading 
to the formation of another Review Committee in 2015.88 Its report was pre-
sented at the sixty-ninth World Health Assembly of 2016. This time, the Commit-
tee’s report was explicit in pointing out delays in notification by Guinean 

81 WHO, Report of the Review Committee on the Functioning of the International Health Regula-
tions (2005) during the COVID-19 response, Seventy-fourth World Health Assembly document 
A74/9 Add.1 (2021), available at: <https://cdn.who.int/media/docs/default-source/documents/
emergencies/a74_9add1-en.pdf?sfvrsn=d5d22fdf_1&download=true>. Accessed on 1 July 
2021 [hereinafter COVID-19 IHR Review Committee Report].

82 WHO, Swine Influenza. Statement by WHO Director-General, Dr. Margaret Chan (April 25 
2009), available at <https://www.who.int/mediacentre/news/statements/2009/h1n1_20090425/
en/>. Accessed on 1 July 2021.

83 Parliamentary Assembly of the Council of Europe Res. 1749, Handling of the H1N1 pandemic: 
more transparency needed (adopted June 24 2010), available at <http://assembly.coe.int/nw/
xml/XRef/Xref-XML2HTML-en.asp?fileid=17889&lang=en>. Accessed on 1 July 2021; on 
the criticisms against the WHO´s pandemic plans pre-H1N1 influenza, Heath, supra n. 56 at 
pp. 31-33.

84 WHO Executive Board, Draft plan for the first review of the functioning of the International 
Health Regulations (2005) in relation to pandemic (H1N1) 2009, EB126/INF.DOC./3 (January 
21, 2010), available at <https://apps.who.int/gb/ebwha/pdf_files/EB126/B126_ID3-en.pdf>. 
Accessed on 1 July 2021.

85 WHO, H1N1 IHR Review Committee Report, supra n. 80, at p. 29.
86 Ibid., at p. 54.
87 Ibid., at pp. 12-13.
88 World Health Assembly, Decision WHA68(10) (adopted May 26, 2015), available at 

<https://apps.who.int/gb/ebwha/pdf_files/WHA68-REC1/A68_R1_REC1-en.pdf#page=109>. 
Accessed on 1 July 2021.



153

authorities.89 The perennial stumbling blocks of reputational concerns as well as 
aversion towards excessive measures adopted by other states were pointed out as 
factors fueling non-compliance.90 Despite a failure to promptly and accurately 
notify the WHO, the Review Committee’s report on the Ebola crisis affirmed that 
it was a not a result of the text of the IHR 2005, but rather was attributable to poor 
implementation.91 The system’s users were the problem, not its design. The broad-
er issue of how to strike the right balance between ensuring maximum security 
against the spread of disease, on the one hand, and maintaining minimum interfer-
ence with traffic and trade, on the other, was left for another day.

Neither the Constitution of the WHO nor the IHR provide for any legal conse-
quences in case a Review Committee were to find evidence of malfeasance. Gen-
eral public international law is of little help. The International Law Commission’s 
draft articles on the responsibility of international organizations provide no indica-
tion on what would happen. Elsewhere, it has been argued that the WHO’s misuse 
of its powers –whether by action or omission – could lead to its international re-
sponsibility for wrongful acts.92 If this path were to be pursued, it would require, 
firstly, establishing that there is a breach of a primary rule, in the particular case 
the IHR; and, secondly, that the breach can be attributable to the WHO qua orga-
nization. It is not clear whether an IHR Review Committee could help make this 
claim. But even if the possible consequences of adverse reports are only of a po-
litical nature, deeper inquiries may provide valuable fact-finding, as well as useful 
insights for improving the WHO´s internal functioning. 

5. COVID-19: THE IHR’S GREATEST TEST SO FAR

Never in its history has the obligation to notify an infectious disease received as 
much scrutiny as with COVID-19. At the moment of writing, the search for the 
exact origins of the disease continues. Determining the Chinese government’s 
potential international responsibility for a wrongful act in case of its delay in no-
tifying requires conducting legal interpretation. But the need for a better grasp of 
the epidemiological features of the virus is also at stake. Improving the system of 
rules-based global disease surveillance requires clearer insights on how the stum-
bling blocks were still in place at the onset of the outbreak of COVID-19. 

As additional information related to the beginning of the pandemic emerged, 
the factual timeline relating to how the IHR was implemented became increas-
ingly detailed. Recent Reports by the IHR Review Committee on COVID-1993 

89 WHO, Ebola IHR Review Committee Report, supra n. 81, at 29, available at <https://www.
who.int/ihr/review-committee-2016/en/>. Accessed on 1 July 2021.

90 Ibid.
91 Ibid., at p. 56.
92 Eccleston-Turner and McArdle, supra n. 55. 
93 WHO, COVID-19 IHR Review Committee Report, supra n. 82.
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and the Independent Panel for Pandemic Preparedness and Response (IPPPR)94 
provide empirical data on how IHR-related events unraveled. Due to their useful-
ness for any diagnostic of the IHR’s shortcomings, two aspects from these reports 
are highlighted in the following lines, namely: the issue of timely and effective 
notification of the novel disease, as well as the imposition of additional travel 
measures by states in response to its cross-border spread.

During 2020 and even into 2021, a major source of contention has been wheth-
er the Chinese government duly notified the human transmission of a novel patho-
gen to the WHO, in line with its obligations under Article 6 IHR.95 The main claims 
were, basically, that had the Chinese government informed the world sooner, the 
rest of the countries would have been better prepared for the arrival of SARS-CoV-2. 
The accusations against the Chinese government proliferated across diverse media 
and in official statements. They arguably reached their zenith when the government 
of the United States under the administration of former President Donald Trump 
announced it would withdraw from the WHO altogether. Among the stated reasons 
was the dissatisfaction with the WHO Secretariat’s handling of the pandemic and 
namely its deference towards China. Although the United States’ withdrawal was 
revoked by President Biden, if consummated it would have represented a major 
blow to the WHO, both financially and politically. 

The reports of both the IHR Review Committee and the IPPPR contain addi-
tional details on how Chinese authorities conducted their IHR-related procedures, 
particularly in the city of Wuhan. According to the available data, the first hospital-
ized patient due to COVID-19 was traced back to as early as 1 December 2019.96 
The obligation under Article 6 IHR, however, is triggered once there is an assess-
ment of the disease’s epidemiological nature. Even though the exact date of such 
an assessment by the Chinese authorities is a matter for discussion,97 there is in-
creasing consensus that they only became aware of the threat in late December. 
Moreover, the WHO’s country office seems to have received information thanks 
to the reports, not directly through the IHR National Focal Point.

94 Independent Panel for Pandemic Preparedness and Response, COVID-19: Make it the Last Pan-
demic (May 2021) available at <https://theindependentpanel.org/wp-content/uploads/2021/05/
COVID-19-Make-it-the-Last-Pandemic_final.pdf>. Accessed on 1 July 2021.

95 ‘China Delayed Releasing Coronavirus Info, Frustrating WHO’, The Associated Press, 2 June 
2020, available at <https://apnews.com/article/united-nations-health-ap-top-news-virus-out
break-public-health-3c061794970661042b18d5aeaaed9fae>. Accessed on 1 July 2021. 

96 Chaolin Huang et al., ‘Clinical Features of Patients Infected with 2019 Novel Coronavirus in 
Wuhan, China’, 395 The Lancet (2020) pp. 497-506.

97 For instance, the IHR Review Committee Report affirms that Chinese authorities may have 
been aware of a cluster of cases of ‘atypical pneumonia’ since 29 December 2019. WHO, 
COVID-19 IHR Review Committee Report, supra n. 82, para. 42. By contrast, the IPPPR states 
that medical doctors in Wuhan became suspicious about the nature of detected pneumonia 
cases at least from 24 December 2019. The Independent Panel for Pandemic Preparedness and 
Response, supra n. 95, at p. 22, available at <https://theindependentpanel.org/mainreport/>. 
Accessed on 1 July 2021. 
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The WHO first publicized information related to the spread of the disease on 4 
January 2020.98 An Emergency Committee was summoned on 22 January to give 
its advice on whether the events in Wuhan constituted a PHEIC. The Committee’s 
final decision was deferred one week due to a need to study information provided 
at the last minute.99 On 30 January 2020, the WHO’s Director-General declared 
that the spread of the then-novel coronavirus was a PHEIC,100 and issued corre-
sponding temporary recommendations under Article 15 IHR. Later, on 11 March 
2020, the WHO’s Director-General declared in a press conference that the world 
was now facing the COVID-19 pandemic.101 It is worth emphasizing that these are 
two separate acts, whereas a pandemic declaration is not foreseen by the IHR.102 
Though no new legal obligations are created, these acts of information have con-
siderable ramifications, since states and international and supranational institutions 
cite them as a reference in their own acts.103 

Moreover, states’ measures restricting international travel during COVID-19 
have been ubiquitous. When the PHEIC declaration was first issued, the WHO’s 
Director-General, on the advice of the Emergency Committee, issued temporary 
recommendations not to restrict travel or trade.104 The following months witnessed 
widespread limitations to the cross-border movement of persons across the globe. 
In subsequent meetings by the Emergency Committee, the WHO’s recommenda-
tions were revised, in so far as evidence began to show the usefulness of such re-
strictions in limiting the spread of COVID-19, especially in the early stages.105 

According to information provided by the WHO Secretariat, altogether thousands 
of additional health measures were notified under Article 43 IHR.106 At the moment 
of writing, the conditioning of cross-border travel to proof of vaccination is in the 
early stages of implementation. Such measures are allowed for under Article 31 
IHR. Yet, despite their legality, their use has been criticized due to the uneven 

98 WHO, Timeline: WHO´s COVID-19 response, available at <https://www.who.int/emergen-
cies/diseases/novel-coronavirus-2019/interactive-timeline?gclid=CjwKCAjw95yJBhAgEiwA
mRrutKlpunVj_XXfW_mlqq75eo9IfRHEAN7Q9eaQf3JQ18FCDo-aTXgrDhoCt3YQAvD_
BwE#!>. Accessed on 1 July 2021. 

99 WHO, Statement on the first meeting of the International Health Regulations (2005) Emer-
gency Committee regarding the outbreak of novel coronavirus (2019-nCoV), 23 January 2020, 
available at <https://bit.ly/3vapApo>. Accessed on 1 July 2021.

100 WHO, Statement on the Second Meeting of the International Health Regulations (2005) Emer-
gency Committee Regarding the Outbreak of Novel Coronavirus (2019-nCoV), 30 January 
2020, available at <https://bit.ly/3yzxtXp>. Accessed on 1 July 2021. 

101 WHO, WHO Director-General´s opening remarks at the media briefing on COVID-19 – 11 
March 2020, available at <https://bit.ly/3fcX3tZ>. Accessed on 1 July 2021. 

102 Bogdandy and Villarreal, supra n. 21. 
103 On the role of pandemic declarations, Pedro A. Villarreal, ‘Pandemic: Building a Legal Con-

cept for the Future’, 20 Washington University Global Studies Law Review (2020) pp. 611-626.
104 WHO, supra n. 101. 
105 WHO, 2019 Novel Coronavirus (2019-nCoV): Strategic Preparedness and Response Plan, 

Interim Advice of 3 February 2020, at p. 10, available at <https://bit.ly/2YBHhRs>. Accessed 
on 1 July 2021.

106 WHO, Implementation of the International Health Regulations (2005). Report by the Director 
General, A74/17, 12 May 2021, para. 21. 
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global distribution of vaccines against COVID-19, which tends to come out very 
much in favor of high-income countries. The WHO issued temporary recommen-
dations against requiring proof of vaccination as a requirement of entry, as it would 
lead to a negative economic impact for lower-income countries with fewer vaccine 
doses.107 It would mean a double burden directly resulting from inequities in the 
global distribution of vaccines.

The circumstances described above are a display of how the global spread of 
COVID-19 put the core objective of providing health security with minimum in-
terference to international traffic to its most challenging test yet. Taking stock of 
these issues will be necessary for any ex post evaluation of the IHR’s role in 
pandemic-preparedness response. As the pandemic continues to unfold, the final 
verdict is due. 

6. BEYOND COVID-19: RECONCILING THE IHR’S PAST, PRESENT, 
AND FUTURE

It is unclear whether the existing international law regime on the prevention and 
control of the cross-border spread of communicable diseases will be reformed in 
the following years. The report by the IHR Review Committee on COVID-19 
includes recommendations on how to improve several aspects of the IHR’s func-
tioning, per the Committee’s mandate under Article 50 IHR. The report pointed 
towards the possibility for strengthening the IHR’s implementation without the 
need to reform it. It would include, among other issues, developing institutional 
mechanisms for improving oversight of states’ compliance with the IHR,108 as well 
as a clearer conveyance of information related to decision-making in PHEICs and 
pandemics by the WHO.109 

Besides the recommendations on how to improve the IHR, a proposal of a new 
international law instrument on pandemic control has been put forward by the 
WHO’s Director-General and several national heads of state.110 If the option is 
pursued, the applicable legal regime would be Article 19 of the Constitution of the 
WHO. A new legal instrument on pandemic preparedness and response would al-
low for expanding the substantive elements, i.e. the reach and scope, of the IHR 
2005. It would thus hold the promise to go where the IHR cannot. 

107 See recommendation to States Parties number 10, WHO, Statement on the seventh meeting of 
the International Health Regulations (2005) Emergency Committee Regarding the Corona-
virus Disease (COVID-19) pandemic, 19 April 2021, available at <https://bit.ly/347yHLG>. 
Accessed on 1 July 2021. 

108 WHO, COVID-19 IHR Review Committee Report, supra n. 82, at paras. 121-123.
109 Ibid., at pp. 13-14.
110 WHO, ‘COVID-19 Shows Why United Action Is Needed for More Robust International Health 

Architecture’, 30 March 2021, available at <https://www.who.int/news-room/commentaries/
detail/op-ed---covid-19-shows-why-united-action-is-needed-for-more-robust-international-
health-architecture>. Accessed on 1 July 2021.
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A particularly thorny matter during the COVID-19 pandemic has been the asym-
metrical access to medical products deployed against it. Once safe and effective 
COVID-19 vaccines became available, their supply was not sufficient to satisfy 
global demand. All states had an overwhelming interest in securing sufficient 
doses for their own populations. This phenomenon was labelled ‘vaccine 
nationalism’.111 The gross economic inequality across states was directly propor-
tionate to the degree and speed at which they gained access.112 This is currently 
not addressed in the IHR. One way to deal with this gap is to cross-reference ob-
ligations under the international right to health, as enshrined in Article 12 of the 
International Covenant on Economic, Social and Cultural Rights (ICESCR). This 
approach, however, stumbles upon the limitation of the number of its states parties, 
currently standing at 171. It begs the question of what the legal yardstick is that 
applies for the rest of the IHR States Parties that have not ratified the instrument. 
Conversely, as signaled elsewhere, the IHR can be cited in order to give more 
clarity regarding states’ obligations under the right to health framework regarding 
communicable diseases, which had been relatively open-ended in the matter.113 

Law-making in the field of access to medicines would, moreover, still be con-
strained by states’ obligations under the Agreement on Trade Related Aspects of 
Intellectual Property (TRIPS), within the aegis of the WTO. As long as there is no 
reform of the latter, a new treaty could not ‘override’ states’ obligations therein.114 
Nevertheless, a new legal instrument on pandemic preparedness and response could 
fulfil other purposes. For instance, it could specify the actual reach of the flexibil-
ities accorded by TRIPS Articles 31 and 31bis, which deal with the possibilities to 
issue compulsory licenses, both in emergency and non-emergency circumstances. 
Here, the TRIPS Agreement does not provide full clarity on how the system of 
exports of patent-protected medicines, including through compulsory licenses, 
should operate in a context of global supply shortage. Additional flexibilities in 
this regard could be considered.

Although a new legal instrument in the field of pandemics opens the door to a 
series of possibilities, it is also mired with procedural pitfalls. Longstanding insights 
from international law-making show how there is usually a long, and highly un-
certain path between negotiations, approval and ratification of treaties. The atypi-
cal procedural mechanism for adopting regulations binding for all WHO Member 

111 Alexandra Phelan, Mark Eccleston-Turner, Michelle Rourke, Allan Maleche and Chenguang 
Wang, ‘Legal Agreements: Barriers and Enables to Global Equitable COVID-19 Vaccine  
Access’, 396(10254) The Lancet (2020) pp. 800-802, at p. 800.

112 New York Times, ‘Vaccine Tracker’, available at <https://www.nytimes.com/interactive/2020/
science/coronavirus-vaccine-tracker.html>. Accessed on 1 July 2021.

113 Brigit Toebes, Lisa Forman and Giulio Bartolini, ‘Toward Human Rights-Consistent Respons-
es to Health Emergencies: What Is the Overlap between Core Right to Health Obligations and 
Core International Health Regulation Capacities?’, 22(2) Health and Human Rights (2020) 
pp. 99-112, at p. 109.

114 Pedro Villarreal, ‘Beware of Procedural Perils: Towards a Treaty on Pandemic Preparedness 
and Response’, Völkerrechtsblog, 14 April 2021, available at <https://voelkerrechtsblog.org/
beware-of-procedural-perils/>. Accessed on 1 July 2021.
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States allows for avoiding ratification procedures. The proposed path for a new 
legal instrument on pandemics risks sidelining such innovations.115 If not fully 
tended to and if fewer states parties ratify the final outcome, the result might be to 
double down on the fragmentation of rules of international law.

Beyond legal issues, a core concern is whether political momentum can be 
reached against a tense geopolitical background. The underlying context of a he-
gemonic competition should not be overlooked.116 Whether the preferences of one 
country or region will take precedence over others will be a major determinant of 
success. Reconciling the interests and preferences of 196 states parties is likely to 
be a highly exacting task. It is particularly difficult if more ambitious changes are 
on the table.

Learning from COVID-19 does not necessarily require reinventing the wheel 
with regard to international law and communicable disease control. Taking into 
account the shortcomings of the IHR 2005 and its predecessors could allow for 
scrutinizing why they have not been fit for purpose.117 For instance, the lack of 
stronger mechanisms for fostering compliance, both through as well as beyond the 
WHO, has been emphasized as a major gap undermining the IHR’s effectiveness.118 
A deeper involvement by states in the process of overseeing other states’ fulfilment 
of their obligations under the IHR, instead of relying only upon the WHO Secre-
tariat, could lend added traction to the monitoring of compliance.119 This was the 
subject of one recommendation by the IHR Review Committee on COVID-19, 
where a model similar to the Human Rights Council’s Universal Periodic Review 
(UPR) has been proposed.120 On the one hand, it would allow IHR States Parties 
to delve deeper into the reports provided by other parties, formulating specific 
observations and recommendations along the way. On the other hand, if the UPR 
model is followed, the possibility of submissions by non-state actors could be 
taken into consideration when discussing specific issues related to compliance. 
Moreover, similar to the recommendations formulated in the aegis of the UPR, 
such a supervisory mechanism under the IHR would still depend on whether states 
are able and willing to incorporate their peers’ remarks. 

Lastly, the discussions related to a new legal instrument for pandemic prepared-
ness and response could streamline rather than sideline the IHR’s existing obliga-
tions. The latter may not be sufficient, but it certainly remains necessary for 
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116 Jennifer Cole and Klaus Dodds, ‘Unhealthy Geopolitics: Can the Response to COVID-19 

Reform Climate Change Policy?’, 99 Bulletin of the World Health Organization (2020) 
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fulfilling the core goals of global health security.121 In this sense, the potential 
drafting of a new binding agreement in the field of pandemics should not exclude 
revising several tenets in the IHR. For this purpose, comprehensive retrospective 
studies with a more holistic perspective, not limited to individual events, can shed 
additional light on what the consistent patterns of pandemic unpreparedness are. 
The way forward must involve looking backwards.122 

7. PROPOSITIONS AND POINTS FOR DISCUSSION

1. The peculiar legal status of the International Health Regulations (IHR), some 
of the historical reasons and how this relates to the incoming discussions on 
a new legal instrument for pandemic preparedness and response.

2. How compliance with the IHR is a daily matter, not limited to catastrophic 
global events like COVID-19.

3. The open question of whether COVID-19 will be a watershed for international 
health law, since more holistic perspectives (legal and otherwise) are needed 
for addressing pandemic risks in the future.

121 Pedro A. Villarreal, Roojin Habibi and Allyn Taylor, ‘Strengthening the Monitoring of States’ 
Compliance with the International Health Regulations’, International Organizations Law 
Review (forthcoming). 

122 David Morens and Jeffery Taubenberger, ‘Understanding Influenza Backward’, 302(6) Journal 
of the American Medical Association (2009) pp. 679-680, at p. 680. 



160


	GLOBAL HEALTH LAW DISRUPTED: COVID-19 AND THE 
CLIMATE CRISIS
	Prof. B.C.A. Toebes, LL.M. PhD
	M.A. Beyer, LL.M.
	Dr S.K. Perehudoff
	Dr J.A. Sellin
	M.M.E. Hesselman, LL.M. 
	Dr P.A. Villarreal

	CONTENTS
	THE ORIGINS AND SCOPE OF GLOBAL HEALTH LAW
	Brigit Toebes and Meaghan Beyer

	TABLE OF CONTENTS
	ABBREVIATIONS
	1.	Introduction
	2.	Major Global Health Threats
	3.	Key Values Underlying Global Health Law
	4.	Fragmentation and Global Health Law
	5.	Global Health Law Through the Lens of Article 38 of the Statute of the International Court of Justice 
	6.	Who Standards as the Core of Global Health Law
	7.	Human Rights in Global Health Law
	8.	Regime Interaction: Synergies and Tensions with Other Branches of International Law
	9.	Opportunities for New Standards in Global Health Law
	10.	Conclusions
	11.	Propositions and Points for Discussion
	INNOVATION AND ACCESS TO MEDICINES UNDER INTERNATIONAL LAW
	Katrina Perehudoff and Jennifer Sellin

	TABLE OF CONTENTS 
	ABBREVIATIONS 
	1.	Introduction
	2.	Framing the Problem: IP and Access to Essential Medicines 
	2.1	The impact of IPRs on innovation and access 
	2.2	The TRIPS Agreement

	3.	International Human Rights Regime: Access to (Essential) Medicines 
	3.1	The right to health – Article 12 ICESCR
	3.2	The right to enjoy the benefits of scientific progress and its applications – Article 15(1)b ICESCR
	3.3	Extraterritorial human rights obligations to secure universal access to medicines? 
	3.4	Enforcing ESC rights through the Optional Protocol to the ICESCR
	3.5	Customary international law

	4.	Regime Interaction: The Interface Between Human Rights and Trips
	4.1	The principle of human rights primacy
	4.2	The principle of systemic integration & harmonious interpretation

	5.	Tools to Secure Access to Medicines 
	5.1	Compulsory licenses to remedy access barriers to IP
	5.2	Human rights obligations to reject TRIPS+ demands in international agreements
	5.3	Assessing State action on medicines before a global complaints committee
	5.4	Human rights responsibilities of pharmaceutical companies towards medicines
	5.5	Voluntary licensing by companies under TRIPS

	6.	Conclusion 
	7.	Propositions and Points for Discussion
	CLIMATE CHANGE AS A GLOBAL HEALTH THREAT IN INTERNATIONAL CLIMATE LAW AND HUMAN RIGHTS LAW
	Marlies Hesselman 

	TABLE OF CONTENTS
	ABBREVIATIONS
	1.	Introduction 
	2.	To What Extent is ‘International Climate Law’ also ‘International Health Law’?
	2.1	Health objectives of international climate law
	2.2	States’ obligations to mitigate GHGs emissions (for health) under UNFCCC and PA

	3.	International Human Rights Law and (the Right to) Health in the Context of Climate Change
	3.1	OHCHR Study on the Right to Health and Climate Change
	3.2	Climate change and the Right to Health Framework 

	4.	Health in International Climate Litigation 
	4.1	Pending cases at the European Court of Human Rights
	4.2	Pending case at the UN Committee on the Rights of the Child 

	5.	Conclusion
	6.	Propositions and Points for Discussion
	INTERNATIONAL HEALTH LAW AND PANDEMICS: WILL COVID-19 BE A WATERSHED?
	Pedro A. Villarreal

	TABLE OF CONTENTS
	ABBREVIATIONS 
	1.	Introduction
	2.	Looking Back: The IHR’s Predecessors 
	2.1	The emergence of lex specialis in international communicable disease control
	2.2	Enter the WHO’s regulations

	3.	The IHR 2005 and the Unfinished Culmination of Lessons Learned
	3.1	From ‘maybe’ to ‘yes’: The IHR’s 2005 reform process
	3.2	The IHR 2005: Rules-based disease surveillance in the 21st Century

	4.	The IHR 2005’s Major Challenges Before COVID-19
	5.	COVID-19: The IHR’s Greatest Test So Far
	6.	Beyond COVID-19: Reconciling the IHR’s Past, Present, and Future
	7.	Propositions and Points for Discussion

