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1. INTRODUCTION

Modern Family is an American television sitcom that also aired in the Netherlands. 
It follows family events in the life of patriarch Jay Pritchett, who is divorced and 
re-married a Colombian wife, also divorced. He is stepfather to her son, while they 
also have a child together. Jay’s daughter Claire is a homemaker who wears the 
pants in her nuclear family with husband Phil and three children. Jay’s son, Mitch-
ell Pritchett, is a lawyer and gay. He and his partner adopt a Vietnamese baby girl.

At first sight, the Pritchett family truly represents a modern family: including 
mixed marriages with migrants, recomposed families after divorce, same-sex 
couples and international adoptees; thus challenging traditional notions of what 
constitutes a family. However, the show is said to ‘remediate[s] our idealized, 
hetero-normative vision of what families look like, and not their actual function’.1 
All couples in the show represent a breadwinner-caregiver model. The gay couple, 
despite being gay, is just like any middle class hetero couple: a monogamous mar-
riage with children and a male breadwinner.2 Jay and his Colombian wife may 
represent a post-racial world of ‘love across borders’, but their marriage rather 
stereotypically is that of a much older white man and a highly sexualized migrant 
wife. The Colombian migrant father represents bad fatherhood, constantly letting 
down his son (Jay’s stepson), and constitutes a threat to the recomposed family. In 
short, the spirit and values of the nuclear family remain firmly in place. It may have 
become more inclusive for some, but it is not necessarily so for others, nor is it 
unconditionally.

These inner contradictions in the sitcom Modern Family mirror the contradic-
tions that can be discerned in families and family law in today’s society. It is by 
now commonplace to say that families have changed and have become increas-
ingly diverse. For instance, the “Commission” that advised the Dutch government 
about multiple parenthood wrote: In the past decades, the family in society has 
changed: from the nuclear family with father, mother and children in the 1950s, to 
a multiplicity of family forms nowadays.3 This increasing family diversity has been 
viewed as an indication of a de-standardisation of the family life-course.4

In this paper I will explore how the changing face of modern families has changed 
family law, but also how this was not an easy transition and how it remained very 

1 Sylvia Henneberg, ‘Rewriting the How-To of Parenting: What Is Really Modern about ABC’s 
Modern Family’, 9(1) Journal of Interdisciplinary Feminist Thought (2016) pp. 1-38.

2 Christina M. LaVecchia, ‘Of Peerenting, Trophy Wives, and Effeminate Men: Modern Family’s 
Surprisingly Conservative Remediation of the Family Sitcom Genre’, 6 Harlot (2011), <http://
www.harlotofthearts.com/index.php/harlot/article/view/85/65> (last visited 24 July 2017).

3 ‘Kind en Ouders in de 21ste Eeuw’ (Child and Parents in the 21st Century), Rapport van de 
Staatscommissie Herijking Ouderschap (Report of the State Commission on the Reassessment 
of Parenthood), 7 December 2017, at p. 52. The report is available at <https://www.rijksover 
heid.nl/documenten/rapporten/2016/12/07/rapport-van-de-staatsommissie-herijking-ouder 
schap-kind-en-ouders-in-de-21ste-eeuw>.

4 Livia Sz. Oláh, ‘Changing Families in the European Union: Trends and Policy Implications’, 
44 Families and Societies Working Paper Series 2015, at p. 3.
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incomplete, and full of contradictions. As in Modern Family, I claim that gender 
and familial norms in law often remain rather traditional, confirming traditional 
norms concerning gender, sexuality and ethnicity.

In my contribution, I build on the work of various internationally renowned 
family law scholars. Australian family law professor John Dewar has argued that 
family law is confused and uncertain and has no clear purpose. It is, in his words, 
‘chaotic’. Because families are constantly changing and their practices fluid, it is 
not possible or desirable to strive for normative consistency in family law.5 British 
family law scholar Alison Diduck, on the other hand, sees family law not only as 
being about formal legislation, but also as an expression of discourses in legal 
practice that reflect social and moral values, especially on gender.6 What they both 
show is that family law does not progressively develop into one direction towards 
more freedom and equality for individual family members. Rather, it is a field full 
of tensions, contestations and contradictions.

This is even more the case when we do not stick to family law in a national 
context, as Dewar and Diduck do, but extend our view to European and interna-
tional law, and to families that are diverse in terms of nationality and descent. 
Evidently, developments in national family law are to a large extent influenced by 
international and European law. Equally evidently, the world has become globalised, 
with large numbers of people travelling across the globe for work, studies, family 
reasons or holidays, or as refugees. As a result, people fall in love and develop 
family relationships across borders – and not only in the past decades.

In my paper, I will focus on these what I call ‘transnational families’. These 
families are defined as transnational because they live their lives in family units 
where people, values, goods, claims and laws from somewhere else are likely to 
be present on a daily basis.7 It includes so-called ‘expat’ families or emigrants, 
immigrant families, mixed-nationality families, as well as families that adopted a 
child or had a child through surrogacy across borders. These families are often 
affected by more than one national family law system, as well as international and 
European rules that aim to regulate these family relationships across borders.8 It 
is where globalisation ‘hits home’.9 At the same time, states seem to have an inter-
est in keeping family law ‘national’, protecting it from ‘alien’ family forms and 

5 John Dewar, ‘The Normal Chaos of Family Law’, 61(4) The Modern Law Review (1998) 
pp. 467-485. John Dewar, ‘Family Law and Its Discontents’, 14(1) International Journal of 
Law, Policy and the Family (2000) pp. 59-85.

6 Alison Diduck, ‘What Is Family Law for?’, 64(1) Current Legal Problems (2011), pp. 287-314.
7 Peggy Levitt and Nadya Jaworsky, ‘Transnational Migration Studies: Past Developments and 

Future Trends’, 33 Annual Review of Sociology (2007) pp. 129-156, at p. 132.
8 Clare McGlynn, Families and the European Union: Law, Politics, and Pluralism, New York, 

Cambridge University Press 2006.
9 Barbara Stark, ‘When Globalization Hits Home: International Family Law Comes of Age’, 

39 Vanderbilt Journal of Transnational Law (2006) pp. 1551-1603.
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family norms that are considered deviant, foreign and at times undesirable, or even 
a threat to the nation.10

For the purpose of this paper, family law is not only understood as family law 
per se, but includes any regulation or law governing or supporting what families 
do.11 Except for family law that governs marriage, parenthood etcetera, it includes 
nationality law, migration law and international private law. As Dutch legal schol-
ar Sarah van Walsum has demonstrated in her ground-breaking book ‘The Family 
and the Nation’, these different fields of law have different, at times conflicting or 
contradictory, norms with respect to what family is or ought to be.12

Family law does more than just regulating intimate human relationships. Espe-
cially where it involves transnational families, numerous scholars have argued, 
that the regulation of families, sex and marriage was motivated by concerns about 
the health of the individual unions and of the nation as a whole. As sex, marriage 
and family are central to the nation – without them there is no nation – who married 
whom and who bedded whom was not left to coincidence.13 Historically, it was 
colonial law that set the family norms of colonial subjects as ‘ethnic’ or racialized 
others. Today it is especially nationality law, migration law and international private 
law that do this normative work. This makes transnational families an especially 
suitable case to study how norms regarding gender equality, sexuality and indi-
vidual freedom – all part of the ‘diversity of families’ narrative that I will discuss 
below – are less an achievement than the site of constant and renewed struggle, 
contestation and renegotiation, producing shifting and contradictory discourses 
and norms about what families ought to be, what men and women ought to be, and 
what parents and children ought to be.

2. THE DIVERSITY OF FAMILIES

The family diversity narrative generally points at declining fertility rates, the post-
ponement and retreat of marriage, rising divorce rates, alternatives to marriage, an 
increasing number of children born outside of marriage, recomposed families and 
families that are not based on biological descent, but for instance on adoption or 
surrogacy.14 In the 28 EU Member States, since 1965, the marriage rate has de-

10 Maebh Harding, ‘Does Transnational Family Law Exist? Should Adult Relationships Be Freed 
from National Protective Norms?’, in Paulius Jurčys, Poul F. Kjaer and Ren Yatsunami (eds.), 
Regulatory Hybridization in the Transnational Sphere, Leiden, Brill/Nijhoff 2013, pp. 263-
280.

11 Diduck, supra n. 6, at p. 289.
12 Sarah K. van Walsum, The Family and the Nation: Dutch Family Migration Policies in the 

Context of Changing Family Norms, Newcastle upon Tyne, Cambridge Scholars Publishing 
2008.

13 Ann Laura Stoler, ‘Tense and Tender Ties: The Politics of Comparison in North American His-
tory and (Post) Colonial Studies’, 88(3) The Journal of American History (2001) pp. 829-865.

14 Tomáš Sobotka and Laurent Toulemon, ‘Overview Chapter 4: Changing Family and Partner-
ship Behaviour: Common Trends and Persistent Diversity across Europe, 19(6) Demographic 
Research (2008) pp. 85-138.
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creased by nearly 50%, while the divorce rate has increased from 0.8 per 1,000 
persons in 1965 to 1.9 per 1,000 persons in 2013. Of the children born within the 
28 EU Member States 43% was born outside of marriage, and in several countries 
it was more than half.15 Some forms of family life are concentrated in European 
capitals, such as single parenthood (16% of all families in the EU) and same-sex 
couples.16 Nevertheless, marriage remains the main form to raise children. Although 
there are differences between countries, also within the EU or OECD countries, 
this seems to be a rather global trend, that is contributed to, among other things, 
industrialisation, urbanisation, globalisation, gender equality, individualisation and 
reproductive technology.17 In family law, these developments are said to have been 
translated into liberalized family law, the deinstitutionalisation of marriage, de-
regulation of marriage and divorce, a decrease in focus on the sexual relationship 
between adults and growing attention for the position and rights of the child with-
in the family. Discrimination based on sexual orientation or the status of the child 
have become less acceptable.18

As already indicated, the narrative of growing family diversity is problematic 
in various ways. Firstly, it is built on the assumption that there was a time in which 
there was no or only limited diversity and that the core, heterosexual, white fam-
ily of husband, wife and children was the dominant, ‘natural’, ‘original’ form of 
family life. This is not only historically incorrect, also the ‘original family’ did not 
come naturally, it took a great deal of effort by the church, the state and other in-
stitutions to keep the heterosexual, white core family at centre stage.19 Secondly, 
the development towards growing family diversity did not come easily. It coin-
cided with considerable amounts of struggle, pain, violence and persistence by 
individuals and groups, such as the feminist, anti-slavery and anti-racism, inde-
pendence and LGBTI movements. Furthermore, the family diversity narrative at 
times loses sight of the incompleteness and contradictions of these developments. 
Family diversity and its translation into family law is an on-going struggle rather 
than an accomplishment, whether it concerns gender equality, same-sex couples, 
adoption or liberalised divorce laws.

Finally, the family diversity narrative suffers from ‘methodological nationalism’. 
As in the work of Dewar and Diduck, this narrative remains largely confined to 

15 Eurostat <http://ec.europa.eu/eurostat/statistics-explained/index.php/Marriage_and_divorce_
statistics#Fewer_marriages.2C_more_divorces> (last visited 1 July 2017). See also <http://
www.oecd.org/els/family/database.htm> (last visited 24 July 2017).

16 <http://ec.europa.eu/eurostat/statistics-explained/index.php/People_in_the_EU_%E2%
80%93_statistics_on_household_and_family_structures#Alternatives_to_marriage.3F> (last 
visited 24 July 2017).

17 Marcia C. Inhorn, Wendy Chavkin and José-Alberto Navarro, Globalized Fatherhood, New 
York/Oxford, Berghahn Books 2014.

18 Jonathan Herring, ‘Relational Autonomy and Family Law’, in Julie Walbank, Shazia Choudry 
and Jonathan Herring (eds.), Rights, Gender and Family Law, London, Routledge 2010, 
pp. 257-275.

19 J. Kok, ‘Liefde met hindernissen. Over ongewenste relaties in het verleden’, 41 Justitiële Ver-
kenningen (2015) pp. 9-21.
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developments within one nation, rather than as part of global developments. Con-
sequently, transnational families are often not included. What is more, they are 
often seen as ‘other’ families, that bring with them deviant cultural practices that 
may even constitute a threat to the values considered important in the diversity of 
families narrative, such as individualism and gender equality. For instance, aca-
demic literature on migrants and family law in Europe, often assumes that immi-
grants wish to have the law of their ‘own’ culture or religion applied to their 
family relationships and an important issue is how to deal with those claims.20 
There is also extensive literature on how multiculturalism may collide with norms 
of gender equality or other equality norms.21 In addition, a common way to write 
about nationality-mixed marriages is that their numbers are increasing and that 
they are more prone to break-up due to cultural differences, resulting in high divorce 
rates and international parental child abduction.22

If these transnational families are called diverse, it is rather because they are 
considered culturally different, traditional and lack the traits of modernity described 
above. For those other families, that come from elsewhere, diversity is not con-
nected to autonomy and equality, but to cultural practices and group norms that 
deny autonomy and equality to individuals, especially women, children and LG-
BTIs. Considerable attention is being paid to deviant family norms such as po-
lygamy, repudiation, child marriages, informal marriages, or forced marriages.23 
To be sure, I am not claiming that these are not important issues, but rather that 
the way this is done is problematic and serves a function in constructions of be-
longing.24 As Van Walsum, Jones and Legêne state: 

20 See for example: Mavis Maclean and John Eekelaar (eds.), Managing Family Justice in Di-
verse Societies, Oxford, Hart Publishing 2013 and Prakash Shah, Marie Claire Foblets and 
Mathias Rohe (eds.), Family, Religion and Law: Cultural Encounters in Europe, London and 
New York, Routledge 2014. 

21 Most famously, Susan Moller Okin, Is Multiculturalism Bad for Women?, Princeton, Princeton 
University Press 1999.

22 Betty de Hart, ‘A Paradise for Kidnapping Parents. Legal, Political and Media Discourses on 
Parental Child Abduction in the Netherlands (1970-2009)’, 1 Journal of Family Law and Prac-
tice (2010) pp. 27-38.

23 E.g. between 2005 and 2010 the Dutch government commissioned studies on the topics of 
informal courts, forced marriages, informal marriages and polygamy, as pointed out by Friso 
Kulk, Laverend langs grenzen: Transnationale gezinnen en Nederlands en islamitisch familie- 
en nationaliteitsrecht (Diss. Nijmegen), Nijmegen, Wolf Legal Publishers 2013, at p. 3. 

24 Martijn J.M. de Koning, Edien A.C. Bartels and Oka Storms. ‘Schadelijke traditionele prakti-
jken en cultureel burgerschap: integratie, seksualiteit en gender’, 14(1) Tijdschrift voor Gen-
derstudies (2011) pp. 34-51; Martijn J.M. de Koning, Oka Storms and Edien A.C. Bartels, 
‘Legal ‘Ban’ on Transnational Cousin-Marriages: Citizen Debate in the Netherlands, 4(2-3) 
Transnational Social Review (2014) pp. 226-241; Baukje Prins and Sawitri Saharso, ‘In the 
Spotlight: A Blessing and a Curse for Immigrant Women in the Netherlands, 8(3) Ethnicities 
(2008) pp. 365-384; and Conny Roggeband and Mieke Verloo, ‘Dutch Women Are Liberated, 
Migrant Women Are a Problem: The Evolution of Policy Frames on Gender and Migration in 
the Netherlands, 1995-2005, 41(3) Social Policy & Administration (2007) pp. 271-288. 
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Norms concerning family relations and sexuality are [again] being mobilised to 
physically exclude specific categories of migrants from legal residence within 
Dutch territory, while symbolically excluding specific categories among the legally 
resident population (including Dutch nationals) from substantive citizenship.25

This attention to ‘difference’ means that transnational families may become prob-
lematized and meet with the restrictive and discouraging rather than the facilitative 
and supportive side of family law. Apart from this, I suggest that most transna-
tional family members have other concerns in their everyday lives. For many of 
them the issue is not whether they are forced to be together (like in a forced mar-
riage), but whether they can be together at all, as a family, due to increasingly 
restrictive nationality and migration laws.

Below, I will discuss issues in nationality law and migration law that are relevant 
to transnational families. Taking a historical approach, I will explore how notions 
about belonging, gender, ethnicity and family norms of transnational families 
impact the development of nationality and migration laws until today. In order to 
illustrate these points I will start with a discussion of a court case on automatic 
loss of nationality.

3. TRANSNATIONAL FAMILIES AND NATIONALITY LAW

3.1 Automatic loss of nationality due to long-term residence abroad

In April 2017, the Administrative Jurisdiction Division (Afdeling Bestuursrecht-
spraak) of the Dutch Council of State (Raad van State) submitted prejudicial ques-
tions to the Court of Justice of the European Union about the Dutch Nationality 
Act (DNA).26 According to Article 15(1)(c) DNA, a Dutch national automatically 
loses his or her Dutch nationality, if he or she has a second nationality and has lived 
abroad (outside of the Dutch Kingdom and the European Union) for a continuous 
period of ten years. The ten-year period can be stalled by living within the terri-
tory of the European Union for a one-year period, or by applying for a Dutch 
passport or certificate of Dutch nationality.27

The applicants in the case were (1) a woman born in Canada, who, from birth, 
had had both Dutch and Canadian nationality; (2) a Dutch woman born in the 

25 Sarah van Walsum, Guno Jones and Susan Legêne, ‘Belonging and Membership: Postcolonial 
Legacies of Colonial Family Law in Dutch Immigration Policies’, in Marlou L.J.C. Schrover 
and Deirdre M. Moloney (eds.), Gender, Migration and Categorisation: Making Distinctions 
between Migrants in Western Countries, 1945-2010, Amsterdam, Amsterdam University Press 
2013, pp. 149-173, at p. 169.

26 Afdeling Bestuursrechtspraak Raad van State, 19 April 2017, Case No. 201504577/1/A3, 
201507057/1/A3, 201508588/1/A3 and 201601993/1/A3, JV 2017/124, ECLI:NL:RVS: 
2017:1098.

27 Art. 15(3) and (4) DNA.
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Netherlands, who had acquired Swiss nationality automatically by marrying a 
Swiss husband; (3) a woman born in Iran, who had later acquired Dutch national-
ity, while remaining an Iranian national; and (4) the daughter of the woman referred 
to under (2), who had Dutch nationality through her bi-national mother and Swiss 
nationality through her Swiss father. All of them had automatically lost their Dutch 
nationality because their application for a Dutch passport had come too late, name-
ly after the ten-year period had expired.

The Council of State asked prejudicial questions, referring to Articles 20 and 
21 of the Treaty on the Functioning of the European Union,28 because the auto-
matic loss of Dutch nationality would also result in the automatic loss of Euro-
pean Union citizenship.29 The Council also referred to Articles 7 (right to family 
life) and 24 (rights of the child) of the EU Charter of Fundamental Rights.30 The 
question was whether the provisions of the DNA violated these articles because of 
the lack of an individual assessment, based on the principle of proportionality, with 
regard to the consequences of the loss of nationality for the situation of the person 
concerned from the viewpoint of EU law. The Council explicitly asked about the 
automatic loss of nationality by the applicant who had lost it as a minor, because 
her mother had lost her Dutch nationality.

This case illustrates several points that I would like to make in this paper. 
Firstly, it illustrates how different types of transnational families are affected by 
rules on nationality and multiple nationality. The applicants included emigrants, 
children of emigrants, immigrants who had lived in the Netherlands and returned 
to their country of birth, and mixed-nationality families living abroad. All these 
individuals, in one way or another, kept ties with the Netherlands that may be 
described as genuine, because they used their right to vote in Dutch elections, and 
maintained family ties with, and regularly visited, the Netherlands. They indeed 
live transnational lives.

Article 15(1)(c) DNA was introduced in 1985, when Dutch women finally ob-
tained the right to pass on their Dutch nationality to their children. Until then, 
children of a Dutch mother and a foreign father, born in wedlock, did not acquire 
Dutch nationality at birth, unlike the children of a Dutch father and a foreign 
mother. In 1985, the principle of equal treatment of men and women was seen to 
overrule the state’s interest in preventing dual nationality.31 The Dutch government 
did not abandon the idea of limiting dual nationality altogether, however. On the 
contrary, as a ‘correction’ to the increase of dual nationality due to the introduction 
of gender equality, it introduced the automatic loss of Dutch nationality for Dutch-
men who were born abroad and had been living in the country of the other nation-

28 Treaty on the Functioning of the European Union of 13 December 2007, 2012/C 326/47.
29 EU Court of Justice, 2 March 2010, C-135/08 (Janko Rottmann v. Freistaat Bayern), 

ECLI:E:C:2010:104.
30 Charter of Fundamental Rights of the European Union of 7 December 2000, 2000/C 364/01.
31 Betty de Hart, ‘The Morality of Maria Toet: Gender, Citizenship and the Construction of the 

Nation-State’, 32(1) Journal of Ethnic and Migration Studies (2006) pp. 49-68. Betty de Hart, 
Een tweede paspoort: Dubbele nationaliteit in de Verenigde Staten, Duitsland en Nederland, 
Amsterdam, Amsterdam University Press 2012, at p. 72 et seq.
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ality for ten years since majority.32 It was not possible to interrupt the ten-year 
period by applying for a declaration of Dutch nationality or a Dutch passport.

After protests from individuals affected by this provision, the government de-
cided to offer those Dutch dual nationals who had lost their Dutch nationality 
automatically in 1995, ten years after the introduction of Article 15(1)(c) DNA, 
the opportunity to reacquire it. On 1 February 2001, an option right was introduced 
that enabled more than 4,500 persons to regain Dutch nationality without having 
to give up their second nationality.33 At the same time, Article 15(1)(c) was amend-
ed and its territorial application extended to residence abroad in any country in the 
world outside of the European Union. The ten-year period could be stalled, how-
ever, by applying for a Dutch passport or a certificate of Dutch nationality, or by 
taking up residence in the Kingdom of the Netherlands or the European Union. In 
the Memorandum of Clarification to the bill, only one sentence was devoted to the 
reasons for this automatic loss of nationality: ‘It is assumed that the ties of such a 
person with the Netherlands no longer have any, or at least any significant, value.’34

The underlying assumption is that residence abroad loosens the link between 
the national and the state to such an extent that nationality no longer accurately 
reflects where the person’s affective connections lie. Traditionally, emigration was 
seen as a choice about loyalty that had to result in the loss of nationality, unilater-
ally determined by the state. Increasingly, however, nationality came to be seen as 
a right of individuals, in which it was no longer regarded as necessary to ‘punish’ 
individual citizens for their choice to leave the country.35 This development is 
ongoing. In 2007, Belgium amended its Nationality Act to allow for dual national-
ity for emigrants who naturalise elsewhere in the world, as well as for immigrants 
who naturalise in Belgium. In 2015, Denmark amended its Nationality Act to allow 
Danish nationals to apply for another nationality without losing the Danish one, 
and for a transitional period of five years for those who had lost their nationality 
prior to 2015. At an earlier stage, many other countries already had permitted dual 
nationality, mostly for emigrants as well as immigrants.36 Interestingly, Denmark 
allows dual nationality for their emigrants abroad, but not for immigrants who 
naturalize within their borders. This is contrary to expectations in the academic 

32 Tweede Kamer der Staten-Generaal (Netherlands House of Representatives) 1980-1981, Mem-
orie van Toelichting (Memorandum of Clarification), 16947 (R1181), Nr. 3, at p. 18 (Art. 15).

33 Trendrapportage Naturalisatie: Naturalisatie, opties en naturalisatietoets 2000-2006, Den 
Haag, INDIAC 2007, at p. 45; Robert J. Mulder, Trendrapportage Naturalisatie: Ontwikkelin-
gen in de periode 2006-2010, Den Haag, INDIAC 2011, at pp. 55 and 97.

34 Tweede Kamer der Staten-Generaal (Netherlands House of Representatives) 1997-1998, Mem-
orie van Toelichting (Memorandum of Clarification), 25891 (R1609), Nr. 3, at P (Art. 15(2)).

35 David Fitzgerald, ‘Rethinking Emigrant Citizenship’, 81(1) New York University Law Review 
(2006) pp. 90-116.

36 E.g. Sweden. See Per Gustafson, ‘Globalisation, Multiculturalism and Individualism: The 
Swedish Debate on Dual Citizenship’, 28(3) Journal of Ethnic and Migration Studies (2002) 
pp. 463-481; Mikael Spång, ‘Pragmatism All the Way Down? The Politics of Dual Citizenship 
in Sweden’, in Thomas Faist (ed.), Dual Citizenship in Europe: From Nationhood to Societal 
Integration, Aldershot, Ashgate 2007, pp. 103-124; Peter J. Spiro, ‘Dual Citizenship as Human 
Right’, 8(1) International Journal of Constitutional Law (2010) pp. 111-130.
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literature, which, on the basis of the equality principle, would suggest congruence 
in this respect.37 So far, the Netherlands is not among the states that allow dual 
nationality for emigrants, although the pressure to change its position has per-
sisted over long periods of time, most recently in the debate on the position of 
Dutch citizens in the United Kingdom after Brexit.

The Dutch government relied on the 1963 Convention on the Reduction of 
Cases of Multiple Nationality38 and the 1997 European Convention on National-
ity (ECN) for its claim that loss of nationality on grounds of habitual residence 
abroad is in line with international conventions and customary law, including Ar-
ticle 15 of the Universal Declaration of Human Rights. The 1963 Convention aims 
to reduce the number of cases of multiple nationality, and lays down rules to reduce 
cases of multiple nationality upon acquisition of a new nationality or the renun-
ciation of one nationality, and the legal consequences for the persons concerned. 
Furthermore, Article 7(1)(e) ECN permits the loss of nationality where there is a 
lack of a genuine link between the state and the national habitually residing abroad.

The government’s reliance on the 1963 Convention is hardly convincing. It 
applies only among a limited number of states, and its relevance has diminished 
after the introduction of the European Convention on Nationality, that has gained 
in relevance as a codification of international law standards on nationality law.39 
This latter Convention is neutral on the issue of multiple nationality. It allows 
multiple nationality in several cases and even obliges states to allow it in others. 
Although Article 7(1)(e) ECN allows states to provide for loss of nationality in 
case a genuine link is missing, they are not obliged to do so.40 Furthermore, the 
ECN’s Explanatory Report suggests that the main target group of this provision is 
nationals who have been living abroad for generations, while the applicants in the 
court case at hand involve first and second generation emigrants.41

Moreover, the Explanatory Report to the ECN mentions that nationals will be 
informed and given the opportunity to challenge the loss of nationality, which in 
case of automatic loss – frequently discovered many years after it actually occurred 
– often is not possible. Approximately 600,000 Dutch emigrants are living abroad 
and groups of Dutch emigrants have been campaigning for decades to be able to 
maintain Dutch nationality upon acquisition of another nationality. Due to many 
individual complaints concerning automatic loss of Dutch nationality in the past 
years, the Dutch Ombudsman was prompted to investigate the matter. The Ombuds-
man’s report recommended that Dutch authorities step up their efforts to actively 

37 Thomas Faist, ‘Dual Citizenship: Change, Prospects and Limits’, in Faist (ed.), supra n. 36, 
pp. 171-200, at p. 174.

38 Convention on the Reduction of Cases of Multiple Nationality and on Military Obligations in 
Cases of Multiple Nationality, Council of Europe, Strasbourg, 5 May 1963, ETS No. 43.

39 Although in Art. 26(2) ECN it is determined that the ECN shall not prejudice the application of 
the 1963 Convention.

40 ETS No. 043, entry into force 28 March 1968, 13 ratifications.
41 ETS No. 166, entry into force 1 March 2000, 20 ratifications. Explanatory report, paras. 69 and 

70.
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inform Dutch nationals about the loss of their Dutch nationality.42 In addition, in 
light of the European Convention on Nationality, the Ombudsman questioned the 
desirability of retaining Article 15(1)(c) DNA. In response to these recommenda-
tions the government again referred to Article 7(1)(e) ECN.43

Nevertheless, after decades of debate on the issue some shifts appear to be pos-
sible. In June 2016, a bill was submitted to parliament, which includes a one-year 
transitional arrangement for those who did not apply for a new passport in time 
after the ten-year period became effective on 1 April 2013.44 In my view, this is 
only a makeshift measure, which does not sufficiently take into account the lasting 
transnational ties of Dutch emigrants. It is easy to predict that in due time, Dutch 
emigrants’ complaints and lobby campaigns will start again, just as in the past 
decades.45

3.2 Gender equality and multiple nationality

Unfortunately, in its decision, the Council of State does not go into the question 
whether it is relevant that the second applicant lost her Dutch nationality as a 
consequence of her involuntary acquisition of Swiss nationality due to her marriage 
to a Swiss national. Switzerland did not abolish gender discrimination in national-
ity law until 1992.46 Hence, the applicant lost her Dutch nationality as a direct 
result of gender discrimination in Swiss nationality law, as did her minor child 
(applicant 4), who lost her Dutch nationality because her mother lost it (Art. 16 
DNA).

Their case shows that gender inequality in nationality law is not an issue of a 
distant past, as is often assumed, but still affects the daily lives of individual citi-

42 Nationale Ombudsman, ‘En toen was ik mijn Nederlanderschap kwijt…’, Rapport naar aan-
leiding van klachten over het Ministerie van Binnenlandse Zaken en Koninkrijksrelaties en 
het Ministerie van Buitenlandse Zaken (Report pursuant to complaints regarding the Depart-
ment of Internal Affairs and Kingdom Relations and the Department of Foreign Affairs), 10 
May 2016, Report No. 2016/145, available at <https://www.nationaleombudsman.nl/system/
files?file=onderzoek/Rapport%20Verlies%20Nederlanderschap_0.pdf>. The Dutch govern-
ment recently started such an information campaign. See <https://www.rijksoverheid.nl/onder 
werpen/nederlandse-nationaliteit/nederlandse-nationaliteit-verliezen> (last visited 24 July 
2017).

43 Letter Ministry of Foreign Affairs in response to the Ombudsman report (supra n. 42), 3 Octo-
ber 2016, DCV/RL-196.

44 Tweede Kamer der Staten-Generaal (Netherlands House of Representatives) 2016-2017, 
33 852 (R2023), Nr. 48, Revised Amendment of Representatives Sjoerdsma and Voortman.

45 See for instance, <https://eelcokeij.com/> and the petition for dual nationality signed by 22,000 
Dutch emigrants. De Hart 2012, supra n. 32, Chapter 5; Eric J.M. Heijs, Van Vreemdeling tot 
Nederlander: De verlening van het Nederlanderschap aan vreemdelingen 1813-1992 (Diss. 
Nijmegen), Amsterdam, Het Spinhuis 1995.

46 Brigitte Studer, ‘Citizenship as Contingent National Belonging: Married Women and Foreign-
ers in Twentieth-Century Switzerland’, 13(3) Gender & History (2001) pp. 622-654.



15

zens, mainly women and their descendants today. Issues of gender inequality can 
still be found in nationality laws across the globe, including in Europe.47

3.2.1 History of gender inequality in nationality law

In the past, the nationality of women and children depended on that of the husband 
and father. Having more than one nationality was not only seen as problematic for 
individuals, but also for families. The guiding principle was ‘unity of the family’, 
in which all family members should share one nationality, and only one. Hence, 
the citizen woman who married a foreigner automatically lost her citizenship, while 
a foreign woman who married a citizen automatically became a citizen herself. 
The children of a citizen woman and foreign father were foreign children at birth, 
while the children of a citizen husband and foreign mother were born as citizen 
children. Women had no say in matters concerning their nationality. Their marriage 
was viewed as a choice for the husband’s nationality, his nation and culture. Even 
if the woman explicitly voiced that she did not want to lose her own or acquire her 
husband’s nationality, her will was irrelevant, and subordinate to higher, public 
and national interests.48

In the eyes of national legislators, unity of the family assumed the subordinate 
position of women within the family, and meant that women could not have an 
independent nationality, could not naturalize independently from their husband, 
shared in every change of nationality he went through, and could not pass on their 
nationality to their children.

Unity of the family was not the only principle guiding the dependent national-
ity of women, however. Another important starting point was related to culture and 
belonging. A woman who married a foreigner was considered to no longer belong 
to ‘us’, to the nation, both culturally and socially. The husband, as head of the 
family, was supposed to determine the culture of the family and it was often as-
sumed that the woman and children would follow the foreign husband to his coun-
try of origin, where they belonged. On the other hand, for a citizen husband, it was 
considered vital that he would be allowed to establish a home and a family in his 
country of citizenship. Without it he could not be a good citizen.

A third argument was related to restrictive migration policies. As migration 
should be kept in check, allowing women an equal right to citizenship would – in 
the words of a Dutch senator in 1976 – ‘increase the attractiveness of Dutch wom-
en’ to many migrant men ‘roaming about’.49 Here, the issue of independent citizen-
ship for women was frequently connected to marriages of convenience, and the 

47 Equality Now, The State We’re In: Ending Sexism in Nationality Laws, 2016. Gender inequal-
ity in nationality law continues to result in statelessness. See UNHCR, Background Note on 
Gender Equality, Nationality Laws and Statelessness 2014, available at <http://www.unhcr.
org/protection/statelessness/4f5886306/background-note-gender-equality-nationality-laws-
statelessness-2014.html?query=>(last visited 24 July 2017). 

48 See e.g. U.S. Supreme Court decision in Mackenzie v. Hare, 239 US 299 (1915).
49 Handelingen Eerste Kamer (Proceedings Netherlands Senate) 1975-1976, Minutes of 37th 

Meeting, 7 September 1976, at p. 1258.
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idea that ‘naive’ European women were tricked into marriage by migrant men who 
had only citizenship and not love in mind. It was about women marrying the ‘wrong’ 
men, ethnic and racialized ‘others’, from which the nation had to be protected.50

In the interwar period, extensive lobbying by international women’s movements 
resulted in some reluctant limitations of gender inequality in the 1930 Hague Con-
vention on Certain Questions relating to Conflicts of Nationality Laws.51 This 
Convention contained several provisions relating to the nationality of married 
women. It stipulated that the loss of nationality upon marriage was only allowed 
if the woman acquired the nationality of her husband, so as to prevent statelessness 
(Art. 8) and limited to some extent the change of nationality of the wife during 
marriage (Arts. 9 and 10). Overall, it was a disappointment to the international 
women’s movement. It had little impact on the practice of states and did equally 
little to contribute to the independent nationality of women, or to the unity of the 
family. In fact, women who had lost their nationality as a consequence of marriage 
were the largest group among stateless persons.52

Only after World War II were serious attempts made to introduce gender equal-
ity in nationality law, in the United Nations Convention on the Nationality of 
Married Women of 1957,53 the Convention on the Elimination of all forms of 
Discrimination against Women (CEDAW 1979)54 and the European Convention 
on Nationality (1997). The 1957 Convention provided that the celebration or dis-
solution of a marriage of one of its nationals with a foreign woman, should not 
automatically affect the nationality of that woman (Art. 1). On the other hand, it 
also allowed for privileged naturalisation for the alien wife of a citizen husband, 
but not for the alien husband of a citizen wife (Art. 3). Furthermore, it said nothing 
about the nationality of children. At the time, full gender equality in nationality 
matters was still a bridge too far.

Article 9 CEDAW reads:

1. States Parties shall grant women equal rights with men to acquire, change or 
retain their nationality. They shall ensure in particular that neither marriage to an 
alien nor change of nationality by the husband during marriage shall automatically 

50 Ann Marie Nicolosi, ‘We Do Not Want Our Girls to Marry Foreigners. Gender, Race, and 
American Citizenship’, 13(3) NWSA Journal (2001) pp. 1-21, and Betty de Hart, ‘Regulating 
Mixed Marriages through Acquisition and Loss of Citizenship’, 662(1) The ANNALS of the 
American Academy of Political and Social Science (2015) pp. 170-187.

51 Convention on Certain Questions relating to the Conflict of Nationality Laws, League of Na-
tions, Treaty Series, vol. 179, p. 89. Entry into force 1 July 1937. Candice Lewis Bredbenner, 
A Nationality of Her Own. Women, Marriage and the Law of Citizenship, Berkeley, University 
of California Press 1998. Leila J. Rupp, Worlds of Women: The Making of an International 
Women’s Movement, Princeton, Princeton University Press 1997.

52 Linda K. Kerber, ‘The Stateless as the Citizen’s Other: A View from the United States’, 112(1) 
The American Historical Review (2007) pp. 1-34.

53 UN Convention on the Nationality of Married Women, New York, 20 February 1957, 309 
UNTS 65. Entry into force 11 August 1958.

54 UN Convention on the Elimination of all forms of Discrimination against Women (CEDAW), 
New York, 17 December 1979, 1249 UNTS 13. Entry into force 3 September 1981.
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change the nationality of the wife, render her stateless or force upon her the nation-
ality of the husband.
2. States Parties shall grant women equal rights with men with respect to the na-
tionality of their children.

Article 4 sub (d) ECN states that ‘neither marriage nor the dissolution of a marriage 
between a national of a State Party and an alien, nor the change of nationality by 
one of the spouses during marriage, shall automatically affect the nationality of 
the other spouse’. Article 5 ECN prohibits discrimination on grounds of, among 
other things, sex, not only in law but also in practice. Article 14(1)(a) ECN requires 
States Parties to allow children having different nationalities acquired automati-
cally at birth to retain these nationalities. In addition, States must allow their na-
tionals to possess another nationality when this other nationality is automatically 
acquired by marriage (Art. 14(1)(b) ECN). At the same time, reference is made to 
Article 7 ECN here, where it is provided that loss of nationality is allowed when 
there is no genuine link between a State Party and an individual habitually resident 
abroad. Although this suggests that Article 15(1)(c) DNA may be in conformity 
with the ECN, in my view, the provisions requiring gender equality make it es-
sential that gender aspects are explicitly addressed and accounted for in its evalu-
ation.

3.2.2 Continued discrimination of Dutch women who married foreigners?

Women are not only affected by foreign nationality laws that discriminate on the 
basis of gender, but also still affected by the old Dutch Nationality Act of before 
1964, that made them lose nationality upon marriage to a foreigner. When the law 
was amended to abolish the automatic loss of Dutch nationality upon marriage to 
a foreigner in 1963, a one-year transitional arrangement was introduced to allow 
women married before that date to regain their Dutch nationality through an option 
right. At the time, before the internet and without extensive media coverage, not 
many women will have been informed of this transitional arrangement, especially 
if they lived abroad. Still, nearly 6,000 women regained their nationality in this 
way, of whom almost 1,000 had been stateless. More than 4,000 of these women 
had been living in the Netherlands.55 Considering that in those years the number 
of marriages between Dutch women and foreign men was above 3,000 a year, the 
transitional arrangement will have included merely a small portion of the women 
affected.56 Even decades later, women were regaining their nationality lost due to 
marriage.57

55 C.J. Brinkman, ‘Kennisgevingen ex Rijkswet van 14 november 1963’, Het Personeel Statuut 
(1965) pp. 41-45.

56 Although others may have regained their nationality by naturalisation of the foreign husband, 
which included wife and children.

57 Frans T. Zilverentant, ‘Twee jaar Wet op het Nederlanderschap’, 2(7) Migrantenrecht (1987) 
pp. 185-187.
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After the one-year term expired, an additional condition was that the woman 
had been resident in the Netherlands for at least one year, to ensure that she had 
genuine ties to the country. In 2000, effective from 1 April 2003, the 1963 transi-
tional arrangement for women who had lost their nationality through marriage was 
abolished without much ado. The legislator referred to the option right of Article 
6 DNA, which included a public order check and the naturalisation ceremony as 
additional requirements.58 Besides, the nationality can only be re-obtained in case 
of dissolution of the marriage through divorce or death of the husband (Art. 28 
DNA). Until 2013, it was possible under the DNA to opt for Dutch nationality 
without a residence requirement.59

As a result, not all women have regained their Dutch nationality even if they 
wanted to. In recent years, I have come into contact with several women and their 
descendants who were affected by gender inequality in Dutch nationality law. One 
of them was a Dutch woman who had married an Egyptian national in in 1962. 
She had always had a Dutch passport, that was renewed without any problems 
until recently, when she was told that she had not been a Dutch national since her 
marriage and her Dutch passport was withdrawn. This happened when her children 
applied for Dutch nationality because of the transitional arrangement for children 
of Dutch mothers born before 1985, introduced in 2010, which was supposed to 
end gender inequality once and for all.60 Under Egyptian nationality law, the wom-
an had not acquired Egyptian nationality. It was assumed, however, that her husband 
had also had French nationality because he had a French mother, and that, conse-
quently, she had acquired French nationality upon marriage. Although the woman 
denied this, she could not prove that she had never acquired French nationality, 
because the French authorities refused to provide her with a certificate stating this. 
Because the French state did not consider her to be a French national and she also 
did not possess Egyptian nationality, for which she had never applied, she became 
stateless. Here, not only gender inequality, but also legal security is at stake, because 
for decades the Dutch authorities had treated the woman as a Dutch national.61

58 Gerard-René de Groot, Handboek Nieuw Nationaliteitsrecht, Deventer, Kluwer 2003, at p. 467.
59 Art. 26(1) and (2) DNA, as amended in 2000.
60 Betty de Hart, Hermie de Voer and Stans Goudsmit, ‘Latente Nederlanders: Discriminatie van 

kinderen van Nederlandse moeders in het nationaliteitsrecht’, 81(17) Nederlands Juristenblad 
(2006) pp. 932-939.

61 Gerard-René de Groot, Nationaliteit en rechtszekerheid, Den Haag, Boom Juridisch 2008. 
According to Dutch law, the possession of a Dutch passport does not grant the holder a right 
to Dutch nationality. The passport is an indication, but not proof of Dutch nationality. Hoge 
Raad (Netherlands Supreme Court) 16 September 1994, N.J. 1995, 563, Rechtspraak Vreem-
delingenrecht 1994, 47 (Ramjharie Chitoe v. Staat der Nederlanden). German nationality law 
stipulates that a person who, for a period of twelve years, has been treated as German by having 
been provided with a German passport, retroactively acquires German nationality. Art. 3(2) 
Nationality Act (Staatsangehörigkeitsgezetz).
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3.2.3 The nationality of children born out of wedlock

Over the past decades, more and more countries have allowed citizen mothers to 
pass on their nationality to their children. As already mentioned, the Netherlands 
did so as of 1 January 1985. One issue of gender inequality relating to the children 
of nationality-mixed couples remains topical, however. It concerns the nationality 
of children born out of wedlock, not of citizen mothers, but of citizen fathers. 
Earlier this year, the United States Supreme Court ruled on the requirements for 
obtaining nationality by children born out of wedlock and abroad, which were 
stricter for children born from American fathers than for those born from American 
mothers.62 The nationality of children born out of wedlock has always been a 
contested issue because of the large American military presence abroad. The dif-
ferent treatment was based on gendered notions of how the relationship between 
child and parents is established, as exemplified by the earlier case of Nguyen and 
Boulais of 2001. It involved Nguyen, born in 1969 in Saigon as the son of an 
American soldier, Boulais, and a Vietnamese mother. Nguyen had been living with 
his father in the United States since the age of six. Paternity was established after 
Nguyen had reached majority, but he was ineligible for U.S. citizenship, because 
he had failed to meet other statutory requirements. Had his mother been a U.S. 
citizen and his father an alien, he would have been a U.S. citizen, automatically 
from birth. When deportation proceedings were initiated against Nguyen after he 
had pleaded guilty to a serious crime, he claimed, together with his father and 
supported by the NGO Equality Now, that the statutory provision that had denied 
him automatic U.S. citizenship through his U.S. father violated the equality prin-
ciple. According to the Supreme Court, however, the decision of Congress ‘to 
impose different requirements on unmarried fathers and unmarried mothers [was] 
based on the significant difference between their respective relationships to the 
potential citizen at the time of birth’. It was stated that fathers did not stand in the 
same relationship as mothers concerning their biological parenthood, and daily 
contact was required between parent and child to establish ties with the state. In 
the case of fathers these ties were less secure and the father could even be entirely 
unknown. It was feared that the large number of American soldiers abroad as well 
as the increasing ease to travel around the world would result in countless claims 
to American nationality.63 In the most recent case, however, the Supreme Court 
ruled that this provision was based on the stereotype ‘that unwed fathers care little 
about, indeed are strangers to, their children’ and violated the principle of equal-
ity of the sexes.64

62 See U.S. Supreme Court case Nguyen et al. v. INS, 533 US 53 (2001). See also Miller v. 
Albright, 523 US 420 (1998) and Flores-Villar v. United States, 564 US 210 (2011).

63 Debra L. Satinoff, ‘Sex-Based Discrimination in U.S. Immigration Law: The High Court’s 
Lost Opportunity to Bridge the Gap between What We Say and What We Do’, 47(5) American 
University Law Review (1998) pp. 1353-1392.

64 U.S. Supreme Court, Sessions, Attorney General v. Morales-Santana, Case No. 15-1191, 
decided 12 June 2017.
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A few years earlier, in 2012, the European Court of Human Rights had taken 
the same position in Genovese v. Malta, when it considered a comparable provision 
of Maltese law on the nationality of children born out of wedlock to be a violation 
of art 14 ECHR.65 Austria changed its nationality law in this respect on 1 August 
2013, so that the unmarried father of a child born to a non-Austrian national is now 
able to transmit his Austrian nationality without fulfilling additional requirements 
beyond proof of paternity. Of course, the equal treatment of children born out of 
wedlock in family law was established much earlier, in 1979, in the ECtHR deci-
sion in Marckx v. Belgium, but in nationality law it is still a topical issue, including 
in the Netherlands.66

A child that was legally acknowledged by a Dutch father, obtained Dutch na-
tionality automatically at birth, according to art 4(1) DNA of 1984. In the 1990s, 
however, the idea emerged that a considerable number of these legal acknowledg-
ments of children of South American and African decent was fraudulent, because 
it did not involve the biological father (which, of course is not a requirement for 
legal acknowledgment in Dutch civil law). It was claimed that yearly up to 1,000 
to 1,200 Dominican girls became Dutch nationals in this way, after which they 
ended up in prostitution. This claim was definitely not based on reality, as during 
the 1990s, yearly, no more than 400 to 800 children acquired Dutch nationality as 
a result of legal acknowledgment by a Dutch father. No more than around twenty 
of these children, each year, originated from the Dominican Republic.67 Neverthe-
less, the DNA was amended to ensure that such ‘fraudulent’ legal acknowledgment 
of children did not lead to Dutch nationality. As of 1 April 2003, another require-
ment was added, providing that these children born out of wedlock had to be raised 
and cared for by the Dutch father for a period of three years, after which an option 
to acquire Dutch nationality could be exercised.68 Hence, Dutch nationality was 
no longer acquired automatically at the time of birth. The underlying assumption 
was that between an unwed (biological) father and his child, close ties were not 
obvious from birth, but needed further substantiation. In practice, it turned out that 
this new provision resulted in a number of children being born stateless, because 
in some cases the child did not acquire the nationality of the foreign mother either. 
This occurred when the mothers were nationals of countries in which (unwed) 
women could not pass on their nationality to their child, due to gender inequality 
in nationality law. With this, the Netherlands clearly violated its obligation to 

65 ECtHR, Genovese v. Malta, 11 January 2012, Appl. No. 53124/09.
66 ECtHR, Marckx v. Belgium, 13 June 1979, Appl. No. 6833/74, Series A no. 31. In a General 

Comment on the interpretation of Article 24 of the International Covenant on Civil and Politi-
cal Rights (ICCPR), the Human Rights Committee stated that ‘no discrimination with regard 
to the acquisition of nationality should be admissible under internal law as between legitimate 
children and children born out of wedlock or of stateless parents or based on the nationality 
status of one or both of the parents. ICCPR General Comment 17 (Thirty-fifth session, 1989) 
para. 8.

67 Centraal Bureau voor Statistiek (Central Bureau of Statistics), cited in De Hart 2012, supra 
n. 31, at p. 76.

68 Art. 6(1) sub c DNA, as amended in 2000.
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prevent statelessness, as laid down in Article 4(a) ECN and Article 7(1) Convention 
on the Rights of the Child.

After some media attention for cases in which the Immigration and Naturalisa-
tion Service (IND) threatened six-week-old babies with expulsion, and numerous, 
contradictory court cases, a bill was drawn up to prevent statelessness.69 The 
amended DNA, effective from October 2009, states that a child acquires Dutch 
nationality (1) if it is acknowledged by a Dutch father prior to the age of seven; or 
(2) if, after birth and during minority, it is acknowledged by a Dutch father who, 
at that time or within one year from that time, proves he is the biological father.70 
If a child is acknowledged after the age of seven, the condition of three years of 
upbringing and care by a Dutch father remains in place. It is obvious from the case 
law discussed above, that this condition is not in conformity with international 
standards and violates both the equal treatment principle on grounds of gender as 
well as the equal treatment of children born in and out of wedlock.71 This is all the 
more remarkable, since legal acknowledgment in Dutch family law does not require 
biological fatherhood, and in light of the increasing acceptance of families based 
not on biological descent, but on legal and social parenthood, which should have 
consequences for nationality law as well.72

3.3 Dual nationality for nationality-mixed families

The Netherlands is one of the states that firmly holds on to the principle of preven-
tion of dual nationality, although exceptions to this rule are allowed. One of these 
exceptions pertains to the members of nationality-mixed families. Gender equal-
ity in nationality law also means equality in the right to obtain the nationality of 
the spouse. After 1964, the foreign woman who married a Dutchman no longer 
became a Dutch national automatically upon marriage, but acquired an option right: 
she could opt for Dutch nationality at any time upon or after marriage, free of 
charge and without further requirements. The foreign husband of a Dutch woman 
had no such right. He could only naturalize subject to the usual conditions of (1) 
five years of residence; (2) being integrated in the Netherlands; (3) being able to 
speak Dutch; and (4) public order requirements. As we have already seen, this was 
in conformity with the 1957 Convention on the Nationality of Married Women that 
allowed privileged access to nationality for foreign wives of citizen men. When 
later, international norms made the equal treatment of men and women in the ac-
quisition of nationality of the spouse inevitable, the question was what form this 

69 For a discussion of these court cases, see Gerard-René de Groot and Kees Saarloos, ‘Erkenning 
en gerechtelijke vaststelling van het vaderschap. De valkuil van de Rijkswet op het Neder-
landerschap’, 18(7) Migrantenrecht (2004) pp. 252-258.

70 Art. 4(2) and Art. 4(4) DNA respectively.
71 Gerard-René de Groot, ‘Towards a toolbox for nationality legislation’, valedictory lecture 

Maastricht University, 14 October 2016, at p. 7. See also the recent discussions on legal  
acknowledgment of non-biological fathers in the context of migration law and nationality law 
in Belgium and Germany.

72 See Report of the State Commission on the Reassessment of Parenthood, supra n. 3.
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equality should take. In the Netherlands, nor elsewhere, did foreign men obtain the 
rights that foreign women marrying citizens had had. This was because it was 
feared that foreign men would use the marriage to a citizen woman to obtain her 
nationality in cases where naturalisation was not an option (in other words: mar-
riages of convenience).73 Following the German example, the Netherlands took 
away the option right from foreign women, and granted both men and women 
easier access to naturalisation: after three years of marriage, without a residence 
requirement (Art. 8(2) DNA). In other words, it was, on the one hand, gender 
stereotypes about citizen women ‘foolhardily’ entering into marriage with foreign 
men and, on the other hand, racialized stereotypes of migrant men abusing women 
that led to the specific manner in which gender equality was translated into nation-
ality law. As Jessurun D’Oliveira wrote, it was the ‘good’ foreign women who 
suffered from the ‘bad’ foreign men.74

Another issue was whether the spouse should be allowed to have dual national-
ity. In 1988, the Assembly of the Council of Europe adopted a Recommendation 
that each of the spouses should be able to acquire the nationality of the married 
partner without losing his or her own nationality.75 The Second Protocol to the 
1963 Convention76 also allows dual nationality for the partners in a mixed mar-
riage, as it does for second-generation migrants. The ECN and CEDAW do not 
contain similar provisions.

A consequence of the Dutch objection to dual nationality is that immigrants 
who naturalize have to give up their former nationality and emigrants who acquire 
another nationality automatically lose the Dutch nationality. As mentioned before, 
there are several exceptions: for naturalising refugees and for those who are not 
allowed to give up their nationality (such as Moroccan nationals). Another excep-
tion applies to the partners in a nationality-mixed marriage. Nowadays, both the 
foreign partner applying for Dutch nationality and the Dutch partner applying for 
the nationality of the foreign partner are allowed to have dual nationality, although 
only in case of marriage or registered partnership.77 Their children generally acquire 
dual nationality at birth without having to choose one of them at a later age. Second-
generation migrants born in the Netherlands can acquire Dutch nationality at the 
age of 18 or, while they are minors, naturalize together with their parents. In both 
cases they may retain the original nationality.

The rules regarding dual nationality are almost always in danger of becoming 
stricter, however, because it remains a topic of public and political debate in many 
countries, especially since the terrorist attacks of 11 September 2001. In the Neth-

73 De Hart 2006, supra n. 31, at p. 61.
74 Hans U. Jessurun d’Oliveira, ‘Nederlanders, wie zijn dat?’, 52(24) Nederlands Juristenblad 

(1977) pp. 589-597, at p. 597.
75 Parliamentary Assembly, Recommendation 1081, 30 June 1988, on Problems of nationality of 

mixed marriages.
76 Second Protocol amending the Convention on the Reduction of Cases of Multiple National-

ity and Military Obligations in Cases of Multiple Nationality, Council of Europe, Strasbourg,  
2 February 1993, ETS No. 149 and supra n. 38.

77 The foreign partner since 1997, the Dutch partner since 2003. Arts. 9(3)(c) and 15(2)(c) DNA.
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erlands, the subject has come up time and again in public and political debates and 
mainly in an unfavourable light. Bills to further limit dual nationality have been 
drafted and subsequently withdrawn after changes of government.78

In legal and other academic literature, multiple nationality is often considered 
the result of free choice by an autonomous individual, who aims to have the best 
of both worlds. It is assumed to have significant advantages for the dual national, 
who can easily travel, forum-shop between states and exercise voting rights in 
more than one country. In reality, the freedom of individuals to choose their na-
tionality or nationalities is limited. In most cases of nationality attribution, the will 
of the individual is irrelevant. Automatic acquisition of nationality is the rule rath-
er than the exception.79 Dual or multiple nationality is frequently the result of 
automatic attribution by the state, at the time of birth, through ius soli or ius san-
guinis. Even at the moment of naturalisation the freedom of choice of the indi-
vidual is limited: automatic loss of the former nationality will prevent dual 
nationality, but if the former state does not allow renunciation of nationality, the 
person naturalizing will become a dual national, as did the Dutch-Iranian applicant 
in the court case discussed above.80

What is more, dual nationality seems to have become a liability more than an 
advantage for individuals. In times of the ‘war on terror’, it is increasingly con-
nected to undivided loyalty and a means for states to use their ‘flexible sover-
eignty’ against citizens to deprive suspected terrorists or jihadists of their 
nationality and expel them to the country of the other nationality.81 Several states, 
such as Belgium, Canada and the United Kingdom have already introduced such 
bills.82 The Netherlands has recently amended its DNA to allow deprivation of 
Dutch nationality of so-called jihadists who are dual nationals, with limited pos-
sibilities for review and while they are residing abroad.83

78 See De Hart 2012, supra n. 31, for an analysis of these political debates.
79 Ruth Rubio Marín, Immigration as a Democratic Challenge: Citizenship and Inclusion in Ger-

many and the United States, Cambridge, Cambridge University Press 2000, at p. 112; Ayelet 
Shachar, The Birthright Lottery: Citizenship and Global Inequality, Cambridge, Harvard Uni-
versity Press 2009, at p. 4.

80 See supra para. 3.1.
81 Daiva K. Stasiulis and Darryl Ross, ‘Security, Flexible Sovereignty, and the Perils of Multiple 

Citizenship’, 10(3) Citizenship Studies (2006) pp. 329-348.
82 Audrey Macklin, ‘Citizenship Revocation, the Privilege to Have Rights and the Production of 

the Alien’, 40 Queen’s Law Journal (2014) pp. 1-54. Sandra Mantu, Contingent Citizenship: 
The Law and Practice of Citizenship Deprivation in International, European and National 
Perspectives, Leiden, Brill 2015.

83 Act of 10 February 2017 re Wijziging van de Rijkswet op het Nederlanderschap in verband met 
het intrekken van het Nederlanderschap in het belang van de nationale veiligheid (Amendment 
of the DNA in connection with withdrawal of Dutch nationality in the interest of national se-
curity), Stb. 2017, 52. The Act entered into force on 1 March 2017 pursuant to a Royal Decree 
(Koninklijk Besluit) of 10 February 2017, Stb. 2017, 67.
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3.4 The meaning of dual nationality for individuals

Multiple nationality is said to be always on the rise. According to Dutch statistics, 
the numbers of dual nationals in the Netherlands rose from 607,925 in 1998, to 
1,306,274 in 2014.84

What do these numbers mean? First of all, the more than one million Dutch 
dual nationals include very different categories of persons. It includes women who 
became dual nationals because of marriage to a foreign husband, as well as foreign 
wives of citizens. It also includes children of immigrants, born and bred in the 
Netherlands, who were naturalized together with their parents, and children of 
mixed parentage, who acquired the nationalities of both parents at birth. They are 
the children of Dutch emigrants born abroad, as well as first generation migrants 
who could not renounce their original nationality upon naturalisation.

Second of all, the dual nationals may not even be aware of their second nation-
ality, or it may not mean very much to them. Research based on self-reporting 
demonstrated that significantly fewer people report being dual nationals than one 
would assume on the basis of the nationality laws involved. Although renouncing 
Moroccan nationality is not allowed by Morocco, a 2008 Dutch study showed that 
26% of the men and 34% of the women of Moroccan descent claim to have only 
Dutch nationality. Of the second generation even more than half said they have 
only Dutch nationality (55%).85 According to the same research 32% of the second-
generation Turkish migrants claim that they have only Dutch nationality. I suggest 
that these Dutch citizens were either not aware of their second nationality, or did 
not perceive themselves as dual citizens.

In my own study on dual nationality, I interviewed first and second-generation 
immigrants in the Netherlands, Dutch emigrants living abroad and nationality-mixed 
couples of different, European and non-European, nationalities about the meaning 
of dual nationality in their lives.86 I found that this meaning was very much con-
nected to their personal life histories. I found no relevant differences in how these 
groups talked about the meaning of dual nationality for themselves or their children. 
For all of them, the nationality of the country in which they lived was most impor-
tant, if not for themselves, at least for their children. Furthermore, nationality was 
above all a means of maintaining family relationships across borders. Having Dutch 
nationality allowed them the easy travelling that enabled them to maintain these 
transnational kinship ties. They expressed what Canadian legal scholar Karen Knop 
defined as ‘relational nationality’.87 Inspired by feminist scholarship, Knop leaves 

84 Netherlands Bureau of Statistics. See <https://www.cbs.nl/nl-nl/nieuws/2015/32/aantal-neder
landers-met-dubbele-nationaliteit-gestegen-naar-1-3-miljoen> (last visited 24 July 2017). 

85 Jaco Dagevos, Dubbele nationaliteit en integratie, Den Haag, Sociaal en Cultureel Planbureau 
2008 (SCP Special 2008/28).

86 De Hart 2012, supra n. 31.
87 Karen Knop, ‘Relational Nationality: On Gender and Nationality in International Law’, in 

T. Alexander Aleinikoff and Douglas B. Klusmeyer (eds.), Citizenship Today: Global Perspec-
tives and Practices, Washington, D.C., Carnegie Endowment for International Peace 2001, 
pp. 89-124.
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behind the concept of the abstract, individual, autonomous citizen orientated towards 
the public sphere that underlies much of the thinking in international law on na-
tionality. She sees nationality as the expression of relationships with significant 
others, such as parents, partners and children, that have consequences for the re-
lationship with the state. Loyalty and identity, in Knop’s view, are not determined 
unilaterally by the individual, but by the individual in relationship to others. In 
Knop’s view, this has to lead to a plea for dual nationality, necessary for the protec-
tion of relationships between members of nationality-mixed families, in order to 
guarantee their right to live together in one state. According to Knop, dual nation-
ality is a modernized version of the unity of the family principle, that resulted in 
loss of nationality of women in the old days, but should result in acceptance of 
dual nationality in present times. I largely concur with her plea, one of the caveats 
being that mixed-nationality families are not the only families that have an interest 
in dual nationality.88 In my view, recognition of the increasing diversity of families, 
including transnational families, should mean that dual nationality is accepted for 
nationality-mixed couples, but also for immigrants and emigrants. Furthermore, 
dual nationality is not enough, because, today, it is migration law that is dividing 
families.

4. TRANSNATIONAL FAMILIES AND MIGRATION LAW

4.1 Gender and family migration

The historical overview of nationality law has important implications for present-
day migration law. Karen Knop has argued that, when gender equality was intro-
duced in nationality law, what was discarded together with gender discrimination 
was the notion that citizenship entailed a right to a home and a family. In a more 
modern fashion, legal philosopher Joseph Carens has argued that family reunifica-
tion in migration law is not about the right of outsiders to gain entry, but about the 
right of insiders (citizens or permanent residents) to have a home and a family in 
the country of residence or citizenship, where they are at home and have sunk 
roots.89 This issue has become all the more pressing, as family migration policies 
have become increasingly restrictive, with the introduction of e.g. strict income 
requirements and pre-entry tests. The right to family life of Article 8 ECHR does 
not grant citizens or permanent residents a right to a home and a family in the 
context of migration law. The result is that transnational families may be forced to 
choose between home and family.

When in the after-war period the European Convention on Human Rights was 
developed, it took some discussion whether a right to family life should be intro-
duced because, according to some Member States, in case of family rights, no rights 

88 For other critiques, see De Hart 2012, supra n. 31, at pp. 264-265.
89 Joseph H. Carens, ‘Who Should Get in? The Ethics of Immigration Admissions’, 17(1) Ethics 

& International Affairs (2003) pp. 95-110, at pp. 97-99.
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regarded as essential for the functioning of democratic institutions were at stake.90 
According to others, it was necessary to make sure that states would never interfere 
with the racial composition of families again, as the Nazis had done during WW 
II: ‘racial restrictions on the right to marriage made by totalitarian regimes should 
be absolutely prohibited’.91 At the time it was drafted the right to family life was 
considered a male right. The 1949 report of the Assembly wrote: ‘The father of a 
family cannot be an independent citizen, cannot feel free within his own country, 
if he is menaced in his own home and if every day, the State steals from his soul, 
or the conscience of his children.’92

For family law, Article 8 ECHR has been vital for a development towards more 
inclusive concepts of family, gender equality, non-marital relationships and rights 
of children. In the context of migration law, however, the result of Article 8 ECHR 
case law has been ambiguous at best.

The first case in which the ECtHR decided that the right to family life of Article 
8 ECHR also applied to immigration law, although the drafters of the Convention 
never envisioned this, is Abdulaziz.93 The female applicants in Abdulaziz were 
affected by the 1980 British Immigration Rules that had introduced stricter condi-
tions for the grant of leave to a husband seeking to join a wife settled in Britain, 
than for the wives of settled men. The women claimed violation of Article 8 ECHR 
in connection to gender and racial discrimination (Art. 14). They also contended 
that respect for family life encompassed the right to establish one’s home in the 
state of one’s nationality or lawful residence, so that one was not faced with the 
dilemma of either moving abroad or being separated from one’s spouse. Hence, 
the applicants referred specifically to the insider’s right not to have to choose be-
tween home and family.

The Court concluded that there had been discrimination based on sex. It con-
sidered that advancement of equality of the sexes was a major goal within the 
Council of Europe and that the difference in treatment of men and women required 
very weighty reasons. The British government’s justification of limiting labour 
immigration, which required limiting male immigration, did not convince in this 
respect, according to the Court, but was rather based on stereotypes. The British 

90 Torkel Opsahl, ‘The Convention and the Right to Respect for Family Life, Particularly as Re-
gards the Unity of the Family and the Protection of the Rights of Parents and Guardians in the 
Education of Children’, in A.H. Robertson (ed.), Privacy and Human Rights, Papers by Experts 
on the Issue of Growing Importance Given under the Auspices of the European Convention on 
Human Rights, Manchester, Manchester University Press 1973, pp. 182-255.

91 Ibid., at p. 182. In Germany, Nazi prohibitions of interracial marriages included marriages to 
negroes, Pygmies, Hottentots, Australians, Mongols, Indians and Polynesians. In the United 
States of America, interracial marriages remained prohibited until 1967, when the Supreme 
Court held such prohibitions to be unconstitutional in Loving v. Virginia, 388 US 1 (1967).

92 Quoted in Opsahl 1973, supra n. 90, at p. 184.
93 Abdulaziz et al. v. The United Kingdom, ECtHR 28 May 1985, Appl. No. 9214/80, 9473/81 and 

9474/81, [1985] ECHR 7. Two of the applicants were permanent residents in the UK. The third 
had acquired British citizenship through marriage to a British citizen, whom she subsequently 
divorced.
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government responded by taking away the rights that men had had for so long to 
be joined by their wives.94

The Court also stated that it could not ignore the sovereign right of states to 
regulate migration. It pointed out that the duty imposed by Article 8 ECHR did not 
extend to a general obligation for states ‘to respect the choice by married couples 
of the country of their matrimonial residence and to accept the non-national spous-
es for settlement in that country’.95 They had, in other words, no right to a home 
and a family in the country where they had the centre of their life.

This case is crucial to understanding how and why transnational families become 
divided. Citizens and permanent residents, who have a right to remain in the coun-
try of citizenship or permanent residence, have no right to establish a family life 
there with a foreign family member from outside the European Union. Although 
in later case law, some exceptions have been made, especially because of the best 
interests of children involved, the starting point that families including citizens  
or permanent residents have no right to choose their domicile remains firmly in 
place.96

Also, it illustrates the gender-based notions of the right to family life. Although 
in Abdulaziz the ECtHR discarded explicit gender discrimination in migration law, 
gender-based ideas of family and migration have not disappeared and they have 
influenced migration policies as well as case law in significant ways. An analysis 
of ECtHR case law demonstrates that the Court seems to implicitly evaluate rela-
tionships of insider men and women differently.97 Citizen women are held respon-
sible for guaranteeing family life, to be willing to follow their husbands to the 
country of the husband’s origin – as in the old days –, while citizen men are not 
expected to follow in the same way as women. Furthermore, relationships of in-
sider women with migrant men are more easily perceived as a threat to restrictive 
immigration policies than relationships of insider men with migrant women. The 
Court equates being in an asylum procedure with illegal stay, and relationships 
developed during asylum procedures as an evasion of immigration policies.98 And 
although the Court has acknowledged that migrants may develop relations with 
people in the society in which they live, it does not acknowledge that insiders have 

94 Jacqueline Bhabha, and Sue Shutter, Women’s Movement: Women under Immigration, Nation-
ality and Refugee Law, Stoke-on-Trent, Trentham Books 1994, at p. 58 

95 Abdulaziz, supra n. 93, at para. 68.
96 Darren Omoregie et al. v. Norway, 31 July 2008, Appl. No. 265/07 and Useinov v. the Nether-

lands, 11 April 2006, Appl. No. 61292/00. . For cases on the best interest of the child, see e.g. 
Rodrigues, Da Silva and Hoogkamer v. the Netherlands, 31 January 2006, Appl. No. 50435/99, 
Nunez v. Norway, 28 June 2011, Appl. No. 55597/09 and Jeunesse v. the Netherlands, 3 Octo-
ber 2014, Appl. No. 12738/10 (all on admittance of migrant mothers without regular residence, 
together with their children).

97 Albert H.J. Swart, ‘Artikel 8 van het Europees verdrag tot bescherming van de rechten van de 
mens’, 120(1) Handelingen Nederlandse Juristen Vereniging, Zwolle, Tjeenk Willink 1990, at 
p. 188. Betty de Hart, ‘Love Thy Neighbour: Family Reunification and the Rights of Insiders’, 
in Elspeth Guild and Paul Minderhoud (eds.), The First Decade of EU Migration and Asylum 
Law, Leiden, Brill 2011, pp. 329-350.

98 In e.g. Omeregie and Useinov, 594.
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built relationships with migrants in their society too. Rather, the Court thinks of 
nation-states as closed units to which migrants may be admitted as an exception 
to the rule. It does not acknowledge that insiders may fall in love with their neigh-
bours, who happen to be asylum seekers, or travel around the globe and develop 
family relations with outsiders.

The ECtHR case law also demonstrates that the interests of restrictive immigra-
tion policies may result in the expulsion of migrant fathers of citizen children more 
easily than of migrant mothers with citizen children, even if these fathers are pri-
mary caretakers. Migrant mothers were granted residency in spite of earlier illegal 
residence and identity fraud, but migrant fathers with a similar migration history 
were not.99

4.2 Income thresholds in family migration and indirect gender 
discrimination

Even seemingly neutral rules may affect different social groups in distinct ways. 
The income requirement is a case in point. Income requirements or thresholds mean 
that the sponsor (the insider family member, citizen or permanent resident) has to 
have sufficient income, preferably from a (permanent) job, and without receiving 
welfare benefits, to be allowed to bring over the foreign family member. Although, 
with some exceptions, the level of required income is the same for all sponsors, 
not all sponsors are affected in the same way, due to their varied labour market 
positions. For instance, in the UK, the sponsor needs to earn £18,600 a year, which 
constitutes 138% of the minimum wage, or have substantial savings, with more 
needed for dependent non-citizen children. A study commissioned by the Children’s 
Commissioner for England estimated that 15,000 children had been affected by 
changes to the financial requirements of the Immigration Rules implemented in 
2012, most of them citizens (79%). The report concluded that the income level 
would not be met by almost half of the adult British population and that many 
families with children may never be able to meet them. It also concluded that 
particularly women, young people and those living outside London and the South 
East, where wages are lower, were affected.100 Similarly, a report on the Dutch 
income requirement of 120% of the minimum wage, introduced in 2004, con-
cluded that especially women and persons of migrant background were affected. 
While family reunification by Dutch native men was reduced by 22% as a result 
of the income requirement, for Dutch native women it was reduced by 34%, and 

99 Betty de Hart, ‘Superdads: Migrant Fathers’. Right to Family Life before the European Court 
of Human Rights’, 18(4) Men and Masculinities (2015) pp. 448-467.

100 Helena E. Wray, Saira Grant, Eleonore Kofman and Charlotte Peel, Family Friendly? The 
Impact on Children of the Family Migration Rules: A Review of the Financial Requirements, 
Report commissioned by the Children’s Commissioner for England from Middlesex Univer-
sity and the Joint Council for the Welfare of Immigrants 2015, at p. 18. Available at <https://
www.childrenscommissioner.gov.uk/wp-content/uploads/2017/06/CCO-Family-Friendly-Re 
port-090915.pdf>.
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for women of Turkish background even by 57%.101 The British and the Dutch 
studies concluded that the income requirement did not enhance self-sufficiency, 
integration or emancipation, but had unwanted and contradictory effects. Both 
governments have remained unresponsive to these conclusions.

The question is whether the income requirement constitutes a violation of the 
right to family life of Article 8 ECHR, or indirect discrimination of women. The 
British Supreme Court ruled that it was not.102 The Supreme Court did not con-
sider what it meant for citizenship rights or the right to a home and a family that 
some families would never be able to reach the required income level. Rather, it 
ruled that there was adequate justification for the required level and that it had been 
set as the minimum that a household needs to avoid eligibility for welfare support. 
At the same time, however, it considered that, when children are involved, their 
interests must be taken into account:

Where children are involved, their best interests must be taken into account. … On 
this particular point, the Court reiterates that there is a broad consensus, including 
in international law, in support of the idea that in all decisions concerning children, 
their best interests are of paramount importance. … Whilst alone they cannot be de-
cisive, such interests certainly must be afforded significant weight.103

The European Court of Human Rights considered the income requirement only in 
a complaint that it held inadmissible. In this decision, the Court did not consider 
unreasonable a requirement that an alien who seeks family reunion must demon-
strate that he or she has sufficient independent and lasting income, not being wel-
fare benefits, to provide for the basic costs of subsistence of his or her family 
members with whom reunion is sought. In the case at hand, the Court found it 
relevant that it had not been demonstrated that the Afghan woman, who sought 
admittance of three of her children left behind in Pakistan when she fled to the 
Netherlands, had not made any efforts to seek employment, and that she had taken 
care of her invalid sister instead.104

If one also takes into account the persistent pay gap between men and women 
in the EU, it is hardly surprising that women are affected more than men by income 

101 Arjen S. Leerkes, Isik Kulu-Glasgow, Heleen Muermans and Jocelyn Liu, Internationale gezins-
vorming begrensd? Een evaluatie van de verhoging van de inkomens- en leeftijdseis bij migra-
tie van buitenlandse partners naar Nederland, Den Haag, WODC 2009 (Cahier 2009-4), at 
p. 35. Available at <https://www.wodc.nl/binaries/cahier-2009-4-volledige-tekst_tcm28-70032 
.pdf>. The Dutch income requirement was reduced to 100% of the minimum wage after the 
Chakroun decision. R. Chakroun v. Minister van Buitenlandse Zaken, CJEU, 4 March 2010, 
Case C-578/08, EC Reports 2010 I-01839.

102 R (on the application of MM (Lebanon)) and others v. Secretary of State for the Home Depart-
ment, UK Supreme Court, 22 February 2017, [2017] UKSC 10.

103 Ibid., at p. 16. The Supreme Court quoted here from the decision of the Grand Chamber of the 
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104 Haydarie and others v. the Netherlands, ECtHR 20 October 2005, Appl. No. 8876/04.
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requirements in family migration.105 The income requirement for family migration 
has been an issue for the CEDAW Commission on the Status of Women in its re-
ports on the Netherlands.106 Against the historical background of gender inequal-
ity in nationality law and migration law the official responses to the obviously 
gendered implications of income requirements in family migration are unsatisfying. 
States that are bound by CEDAW are under the obligation to take these issues more 
seriously.

4.3 Unequal treatment on grounds of race and ethnicity in family 
migration policies

In the Abdulaziz case discussed above, the female applicants complained, not only 
about gender discrimination, but also on grounds of race. The UK family migration 
policies differentiated on the basis of place of birth of the sponsor or the sponsor’s 
parents. At the time, the ECtHR found that, in terms of family migration, these 
rules were not explicitly grounded on race or ethnicity, and that it was acceptable 
for the state to have immigration rules that distinguish between insiders who were 
themselves, or whose parents were, born in the country of residence and those who 
were not. This was, in the Court’s view, not racist, because there were ‘persuasive 
social reasons’ for giving special treatment to those whose link with a country 
stems from birth within it.107 

Recently, however, in Biao, the Grand Chamber rejected the distinction made 
in Danish family migration rights between Danish nationals who had been Danish 
for 28 years and Danes who had not (in other words, a distinction based on descent 
between Danes born as Danes and naturalised Danes of migrant background).108 
This distinction was introduced as an exception to the general rule that families 
could only establish family life in Denmark, if they could prove closer ties to 
Denmark than to any other country. This policy was introduced after debates about 
forced marriages and particular groups of migrants whose integration had come to 

105 In 2015, the gender pay gap was 16.3% on average in the 28 EU Member States, although with 
significant differences between countries. <http://ec.europa.eu/eurostat/statistics-explained/in-
dex.php/Gender_pay_gap_statistics> (last visited 24 July 2017). 

106 Concluding comments of the UN Committee on the Elimination of Discrimination against 
Women Netherlands, 2 February 2007, CEDAW/C/NLD/CO/, No. 27; Concluding observa-
tions of the Committee on the Elimination of Discrimination against Women, 5 February 2010, 
No. 42, CEDAW/C/NLD/CO/5. See also Sarah K. van Walsum, Het VN-Vrouwenverdrag en 
het Nederlands Vreemdelingenrecht; een onderzoek naar de relevantie van het VN-Vrouwen-
verdrag voor het Nederlands vreemdelingenrecht, Amsterdam: Clara Wichmann Instituut 
1996. Ben P. Vermeulen, Hanneke D.M. Steenbergen, Roel Fernhout and Thomas P. Spijker-
boer, Internationaal immigratierecht, verdragen, besluiten van internationale organisaties en 
internationale jurisprudentie van belang voor het Nederlandse Immigratierecht, The Hague, 
Sdu Uitgevers 1999, at p. 29.

107 Abdulaziz, supra n. 93, at para. 88.
108 Biao v. Denmark, ECtHR 24 May 2016, Appl. No. 38590/10.
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be seen as problematic.109 The exception of the 28-years rule was as a response to 
protests by Danish expats who complained that they were unable to return to Den-
mark after having worked and established family ties with foreign family members 
abroad. The ECtHR judged that the distinction constituted a form of indirect ethnic 
discrimination that could not be justified and was based on unfounded stereotypes 
of Danes of migrant origin.110 So far, the reaction of the Danish government has 
been to treat both types of transnational families equally badly: Now, again, all 
Danes with foreign family members have to prove they have closer ties to Denmark 
than to any other country.111

5. TRANSNATIONAL FAMILIES DEVOID OF LOVE?

Finally, I draw attention to the issue of fraudulent family relationships. We already 
came across the notion of fraudulent legal acknowledgments of children and mar-
riages of convenience and how they have impacted the development of national-
ity laws. Transnational families, especially immigrant and mixed-nationality 
families, are frequently confronted with suspicions of fraud: in other words, the 
suspicion that their family relationships are not genuine, but established merely 
with the aim of claiming residence or nationality rights.

Except for fraudulent declarations of parenthood or marriages of convenience, 
a common assumption is that immigrant women ‘intentionally’ get pregnant in 
order to claim nationality for the child and subsequently residence rights for them-
selves (so-called ‘anchor babies’).112 Moreover, in the context of nationality and 
migration law, for transnational families the diversity of family forms highly val-
ued as part of what constitutes a ‘modern family’ easily lead to suspicions of fraud. 
For example, although in family law married couples are no longer obliged to live 
together, in migration and nationality law, it may mean that their marriage is con-
sidered not ‘genuine’ and thus a marriage of convenience that does not confer any 
rights.113 Another example is that, in Dutch nationality law, a man who had not 

109 Eva Ersbøll, ‘Biao v. Denmark – Discrimination among Citizens?’, Working Paper p0395 of 
the European University Institute, the Robert Schuman Centre for Advanced Studies and the 
European Union Democracy Observatory on Citizenship, EUI Working Paper RSCAS 2014/79 
(2014).

110 Karin de Vries, ‘Rewriting Abdulaziz: The ECtHR Grand Chamber’s Ruling in Biao v. Den-
mark’, 18(4) European Journal of Migration and Law (2016) pp. 467-479.

111 Emily Cochran Bech, Karin Borevi and Per Mouritsen, ‘A “Civic Turn” in Scandinavian 
Family Migration Policies? Comparing Denmark, Norway and Sweden’, 5(1) Comparative 
Migration Studies (2017) pp. 1-24.

112 Caroline H. Bledsoe, ‘Reproduction at the Margins: Migration and Legitimacy in the New 
Europe’, 3 Demographic Research (2004) pp. 87-116. Cf. recent concerns in Belgium over 
so-called ‘verblijfsbaby’s’ (residence babies): ‘Verblijfsbaby’s vervangen schijnhuwelijk’,  
De Morgen 1 June 2016; and in Germany, a media report on fraudulent legal acknowledgement 
by German fathers for profit: ‘Vaterschaftsanerkenning als Geschäft’, Tagesschau 5 June 2017.

113 Betty de Hart, ‘The Europeanization of Love: The Marriage of Convenience in European 
Migration Law’, European Journal of Migration Law (forthcoming).
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mentioned that he had a child with another woman than his wife, was stripped of 
his Dutch nationality because of that, although in family law a married man may 
legally acknowledge a child with another woman than his wife.114 In this way, in 
nationality and migration law, the position of transnational families is determined 
by their presumed lack of romantic or parental love.115 In many nationality laws 
fraud is a reason to deprive a person of an earlier obtained nationality, often regard-
less of the question whether the fraud was intended or not, and often also affecting 
the nationality of children involved. A policy that is too strict in this respect may 
make nationality into a precarious rather than a secure status for transnational 
families. In addition, there is a risk that it locks transnational families into highly 
normative gendered and racialized traditional models of what a family is or ought 
to be, and legally excludes them from the family diversity narrative, to which they 
have no access on an equal footing. In this way, traditional family norms of trans-
national families are not part of their natural way of being, but rather the result of 
how European nationality and migration law deal with them.

6. CONCLUSION

Looking at the case of transnational families, we have seen how they are neither 
evidently nor unconditionally included in the ‘diversity of families narrative’, that 
seems largely confined to the nation-state. This leads to inconsistencies and con-
tradictions in how they are treated in law, that were explored by a discussion of 
nationality law and migration law. Although I did not have room for a discussion 
of family law and international private law, I am convinced that at least part of the 
findings apply there too, and that the different fields interact, transferring dis-
courses on transnational families from one legal field to the other.116

The restrictive family migration policies of recent years have resulted in sev-
eral studies that looked at the effects of these policies on families. Overall, these 
studies demonstrate, apart from the division of families across borders, the stress 
and health issues of sponsors and family migrants, caused by the long duration and 
complexity of procedures, as well as the ways the rules affect how transnational 
families can ‘do family’.117

114 Afdeling Bestuursrechtspraak Raad van State, 9 November 2016, Case No. 201601761/1/V6, 
JV 2017/6, ECLI:NL:RVS:20176:2955. And see the critical annotation by Gerard-René de 
Groot. See also, Iris D.A. Sportel, Who’s Afraid of Islamic Family Law? Dealing with Shari’a-
based Family Law Systems in the Netherlands Religion and Gender (forthcoming).

115 Cheshire Calhoun, ‘Making up Emotional People: The case of Romantic Love’, in Susan E. 
Bandes (ed.), The Passions of Law, New York, New York University Press 2000, pp. 217-240.

116 On International private law, see especially Veerle Van Den Eeckhout, Huwelijk en echtschei-
ding in het Belgische conflictenrecht: een analyse vanuit de invalshoek van de nationaliteits-
gemengde partnerverhouding’, Antwerpen, Intersentia Rechtswetenschappen 1998.

117 Elisabeth Strasser, Albert Kraler, Saskia Bonjour and Veronika Bilger ‘Doing family: Respons-
es to the constructions of ‘the migrant family’ across Europe’, 14(2) The History of the Family 
(2009) pp. 165-176. Arjen Leerkes and Isik Kulu-Glasgow, ‘Playing Hard(er) to Get: The State, 
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Above, I have described how women who married a foreigner automatically 
lost their citizenship, while foreign wives of Dutchmen automatically became Dutch 
nationals. The background was the idea that a man – and a man only – should be 
able to establish a family in his country of nationality. Although this is hardly 
mentioned in political and public debates on family migration, most of the sponsors 
who apply for family migration with a spouse from outside the European Union, 
are citizens. Against the background of increasingly restrictive family reunification 
policies in Europe, it still is the citizen women who are impacted most often and 
most profoundly by the restrictive side of migration law. Under Article 8 ECHR 
states have sovereignty in migration law and are not under the obligation to respect 
the choice of domicile of couples or families. Although this may appear to be dif-
ferent in European Union migration law, where a right to family reunification has 
been acknowledged – in the EU Citizens’ Rights Directive,118 and the Family 
Reunification Directive119 – these rights do not apply to ‘static’ citizens as sponsors, 
who are exempted from both; nor does it apply to Dutch nationals who emigrated 
outside of the European Union, built a life with foreign family members and wish 
to return. Hence, so far, EU migration law does not offer a solution.120 It is not 
unlikely that transnational families are separated by migration law, and if no state 
at all is under the obligation to admit them, they may be left without a place to call 
‘home’.

7. PROPOSITIONS AND POINTS FOR DISCUSSION

1. As legal scholars we need to become more aware of how, through law and legal 
writings, categories of ‘us’ and ‘them’ are created. We have a responsibility 
to try to prevent it.

2. A more inclusive narrative of the diversity of families should include transna-
tional families of emigrants, immigrants and mixed-nationality families.

International Couples, and the Income Requirement’, 13(1) European Journal of Migration 
and Law (2011) pp. 95-121. Can M. Aybek, ‘Time matters: Temporal Aspects of Transnational 
Intimate Relationships and Marriage Migration Processes from Turkey to Germany’, 36(11) 
Journal of Family Issues (2015) pp. 1529-1549.

118 Directive 2004/58/EC of the European Parliament and of the Council of 29 April 2004 on the 
right of citizens of the Union and their family members to move and reside freely within the 
territory of the Member States, OJ L 229/35.

119 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, OJ L 
251/12.

120 See the discussion on reverse discrimination of static versus Union citizens, and the discussion 
of the ‘Europe route’, which accuses Union citizens who make use of their free movement 
rights and subsequently return to the country of citizenship of abusing these rights and circum-
venting national migration policies. Anne Staver, ‘Free Movement and the Fragmentation of 
Family Reunification Rights, 15(1) European Journal of Migration and Law (2013) pp. 69-89.
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3. Citizenship should entail a right to a home and a family in migration law. 
According to legal philosopher Joseph Carens this means:
(a) family reunification is about the moral claims of insiders, not outsiders;
(b) in addition to their interest in family life, people also have a deep and 

vital interest in being able to continue living in a society where they have 
settled and sunk roots; and

(c) no one should be forced by the state to choose between home and family.

4. States have no valid reason to limit dual nationality for its citizens (whether 
immigrants or emigrants).

5. The principle of legal security requires that those who have been in posses-
sion of a valid national passport for twelve years or more, are deemed to be a 
citizen.

6. Women who, due to old nationality laws, automatically lost their nationality 
as a result of marriage, should be able to reacquire it at any time.

7. Nationality law should not discriminate on basis of gender and not make it 
harder for fathers than for mothers to transmit their nationality to children 
born out of wedlock.

8. Second generation migrants born in the territory should acquire nationality at 
birth through ius soli.



35

ACCESS TO JUSTICE FOR CHILDREN*

Ton Liefaard**

 * © 2017 Prof. Dr T. Liefaard
** Professor of Children’s Rights / UNICEF Chair in Children’s Rights, Leiden University.The 

author would like to thank Ms. Daniella Zlotnik, LL.M for her research assistance and contri-
butions, and Prof. Dr Jaap E. Doek, Prof. Dr Julia J. Sloth-Nielsen and Dr. Stephanie E. Rap 
for their feedback on draft versions of this contribution. He would also like to thank Mike 
Kastelein, LL.B and Isabelle J. Kornelis, LL.B for their research assistance.



36



37

TABLE OF CONTENTS

1. Introduction ..................................................................................................41
1.1 Emergence of the rights of the child .....................................................41
1.2 Emergence of access to justice for children ..........................................43
1.3 Focus and outline contribution..............................................................44

2. Access to justice for children .......................................................................45
2.1 Access to justice and the right to an effective remedy ..........................45
2.2 Scope of access to justice ......................................................................47
2.3 Access to justice – a procedural and substantive concept.....................49

3. Barriers for children accessing justice and related challenges .....................51
4. Legal empowerment of children ...................................................................52

4.1 Introduction ...........................................................................................52
4.2 Legal capacity of children to take legal action .....................................53

4.2.1 Legal action at the domestic level and the CRC 53
4.3 Legal or other appropriate assistance ....................................................57

4.3.1 A child’s right to legal or other appropriate assistance? ............57
4.3.2 Role of the legal or other appropriate assistant..........................59
4.3.3 Education and training – professional standards .......................59
4.3.4 Objective and role of legal assistance ........................................60

5. Child-sensitive justice proceedings ..............................................................62
5.1 Child-sensitive proceedings – Introduction ..........................................62
5.2 Concept of child-friendly justice ..........................................................63
5.3 Meaning of child-friendly justice for access to justice .........................65

5.3.1 Child-friendly information .........................................................65
5.3.2 Effective participation in proceedings .......................................68
5.3.3 Child-friendly outcomes and remedies ......................................70

6. Special focus: Optional Protocol to the CRC on a Communications  
Procedure – Access to justice at the international level ...............................71
6.1 Introduction ...........................................................................................71
6.2 Background of the Optional Protocol ...................................................71
6.3 Scope of the Optional Protocol .............................................................72
6.4 Challenges in implementing children’s access to justice under the 
 Third Optional Protocol ........................................................................73

6.4.1 Accessibility...............................................................................73
6.4.2 Child-friendly proceedings ........................................................75
6.4.3 Remedies ....................................................................................76

7. Concluding observations – Towards a research and specific  
implementation agenda .................................................................................77

8. Propositions and Points for Discussion ........................................................78
9. Bibliography .................................................................................................80



38

ABBREVIATIONS

ABA American Bar Association
ABA Abuse and Neglect American Bar Association, Standards of Practice for 

Lawyers Who Represent Children in Abuse and Neglect 
Cases, 5 February 1996

ABA Custody Standards American Bar Association Section of Family Law, Stan-
dards of Practice for Lawyers Representing Children 
in Custody Cases, August 2003

ACHR American Convention on Human Rights, San José 
(Costa Rica), 22 November 1969

Beijing Rules UN Standard Minimum Rules for the Administration 
of Juvenile Justice, New York, 29 November 1985

CRC United Nations Convention on the Rights of the Child, 
New York, 20 November 1989

CRC Committee UN Committee on the Rights of the Child
CRIN Child Rights International Network
CRPD Convention on the Rights of Persons with Disabilities, 

New York, 13 December 2006
CSO Civil Society Organisation
ECHR European Convention on Human Rights, Rome, 4 No-

vember 1950
ECOSOC United Nations Economic and Social Council
ECtHR European Court of Human Rights
EU European Union
Guidelines Guidelines of the Committee of Ministers of the Coun-

cil of Europe on child-friendly justice, 17 November 
2010

ICCPR United Nations International Covenant on Civil and 
Political Rights, New York, 16 December 1966

ICESCR United Nations International Covenant on Economic, 
Social and Cultural Rights, New York, 16 December 
1966 

NHRI National Human Rights Institution
OHCHR Office of the High Commissioner for Human Rights
OPAC Optional Protocol to the Convention on the Rights of 

the Child on the Involvement of Children in Armed 
Conflict, 25 May 2000

OPIC Optional Protocol to the Convention on the Rights of 
the Child on a communications procedure, New York, 
19 December 2011, also referred to as the “Third Op-
tional Protocol”

Standards



39

OPIC Rules of Procedure Rules of procedure under the Optional Protocol to the 
Convention on the Rights of the Child on a communica-
tions procedure, New York, 16 April 2013

OPSC Optional Protocol to the Convention on the Rights of 
the Child on the Sale of Children, Child Prostitution 
and Child Pornography, 25 May 2000

SDGs Sustainable Development Goals
UDHR Universal Declaration of Human Rights, Paris, 10 De-

cember 1948
UN United Nations
UN Basic Principles on United Nations Basic Principles on the Role of Lawyers, 

7 September 1990
UN Guidelines UN Guidelines on Justice in Matters Involving Child 

Victims and Witnesses of Crime, [New York], 22 July 
2005

UNDP United Nations Development Programme
UNICEF United Nations Children’s Fund

the Role of Lawyers



40



41

1. INTRODUCTION

1.1 Emergence of the rights of the child

The legal position of children under international human rights law changed with 
the adoption of the United Nations Convention on the Rights of the Child (CRC)1 
in 1989 and its entry into force one year later. Under the CRC, the child is explic-
itly recognised as a human rights bearer, a legal subject entitled to all human rights 
and fundamental freedoms laid down in the CRC and related international human 
rights instruments. With the adoption of the CRC in 1989 and its almost universal 
ratification2 the international community agreed to move away from the child be-
ing perceived merely as a vulnerable and dependent human being in need of special 
care and assistance and accepted that a child is, in the first place, a rights holder 
like any other human being. Hence, the CRC can be regarded as a game changer, 
at least from an international human rights perspective. And it has proven to be a 
catalyst for law and policy reform, litigation and advocacy, at the domestic and 
regional level, in the past quarter of a century.3

The CRC is a comprehensive human rights treaty that enshrines the civil, po-
litical, economic, social and cultural rights of the child.4 Firstly, it recognizes the 
child’s entitlements to human rights and the protection of freedoms equal to the 
entitlements of all human beings, firmly grounded in the International Bill of Hu-
man Rights and in fundamental human rights concepts, such as human dignity, 
equal and fair treatment and the rule of law. At the same time, the CRC considers 
the child as a human being in development, with rights related to the child’s spe-
cific and inherent vulnerabilities, but also to the child’s evolving capacities and 

1 UN General Assembly, Convention on the Rights of the Child, 20 November 1989, A/RES/44/25 
(entry into force 2 September 1990).

2 The CRC has 196 states parties. The United States of America (USA) is the only country that 
has not ratified the CRC. It has ratified two of the three optional protocols. For more on the 
resistance of the USA to the CRC see Vissing 2017, pp. 77-87. See <https://treaties.un.org/pag 
es/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&clang=_en> (last visited 
19 May 2017).

3 See inter alia Arts 2014; Liefaard and Sloth-Nielsen 2017; Liefaard and Doek 2015.
4 Art. 1 CRC defines the child as ‘every person under the age of eighteen years of age, un-

less under the law applicable to the child, majority is attained earlier’. See also the first two 
Optional Protocols to the CRC: UN General Assembly, Optional Protocol to the Conven-
tion on the Rights of the Child on the Involvement of Children in Armed Conflict, 25 May 
2000, A/RES/54/263 (OPAC); UN General Assembly, Optional Protocol to the Convention 
on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornogra-
phy, 25 May 2000, A/RES/54/263 (OPSC). OPAC has increased the standards set in Art. 38 
CRC and it has been ratified by 166 states (see <https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=IV-11-b&chapter=4&clang=_en> (last visited 19 May 2017); 
OPSC has elaborated and specified standards set in Arts. 34 and 35 CRC and has been rati-
fied by 173 states (see <https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_
no=IV-11-c&chapter=4&clang=_en> (last visited 19 May 2017).
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growing autonomy. Children’s rights are often divided into three categories of 
rights, also known as the ‘3 P’s’:5

(1) Protection – e.g. against violence, exploitation, ill-treatment or punishment, 
discrimination, unlawful interference with privacy, family life and personal 
liberty, and other elements with a negative impact on the child’s well-being 
or short- and long-term interests;

(2) Provisions – e.g. rights to education, to the highest attainable standard of 
health, to social security, to an adequate standard of living and to play, rec-
reation and leisure; and

(3) Participation – rights to be heard and to information; freedoms of expres-
sion, of association and assembly, and of thought, conscience and religion.

In addition, the UN Committee on the Rights of the Child (CRC Committee), the 
treaty body under the CRC, has identified four provisions as the CRC’s general 
principles: 1) non-discrimination, Article 2 CRC; 2) best interests of the child as 
a primary consideration in all matters affecting the child, Article 3(1) CRC; 3) right 
to life, survival and development, Article 6 CRC; and 4) right to be heard, Article 
12 CRC.6

The CRC, thus, recognizes the child’s equal and special status under interna-
tional human rights law. A third and important feature of the CRC is the recognition 
of the child’s special and inherent relationship with his7 parents and extended 
family. No other human rights treaty recognizes the position of the child’s parents 
like the CRC does.8 Article 18 CRC explicitly provides that ‘[p]arents or as the 
case may be, legal guardians, have the primary responsibility for the upbringing 
and development of the child’ and that ‘[t]he best interests of the child will be their 
basic concern’.9 In addition, Article 5 of the CRC recognizes that parents, legal 
guardians or, where applicable, the members of the extended family or commu-
nity have the responsibilities, rights and duties ‘to provide, in a manner consistent 
with the evolving capacities of the child, appropriate direction and guidance in the 
exercise by the child of the rights recognized in the [CRC]’. The state has a role 
to play in recognizing the responsibilities, rights and duties of parents and in as-
sisting them in exercising their tasks as primary caregivers.10 This explicit recog-
nition in conjunction with the preamble’s reference to the ‘family, as the 
fundamental group of society and the natural environment for the growth and well-
being of all its members and particularly children’ underscores that children should 
not only be regarded as individual bearers of human rights but also as members of 

 5 See Hammarberg 1990, p. 100; and see more critically: Quennerstedt 2010, pp. 619-635.
 6 CRC Committee 2003; see also Doek 2007, pp. 31-38.
 7 For practical reasons, this contribution refers to the child in the masculine form. All that is said 

about ‘him’, however, applies to ‘her’ as well, unless stated otherwise.
 8 Unlike the misconception that children’s rights are by definition on strained terms with parental 

rights, see: Guggenheim 2005.
 9 See also Art. 27(2) CRC.
10 See Arts. 18(2) and 3(2) CRC.



43

their family and that parents are critical in assisting and representing the child in 
his or her enjoyment of rights. This has important implications for the subject of 
this contribution.

1.2 Emergence of access to justice for children

Although the CRC recognizes procedural rights of the child in addition to substan-
tive rights, it is rather silent on the fundamental right to an effective remedy.11 The 
concept of access to justice for children has nevertheless emerged in the past de-
cades and manifested itself firmly in the international human rights and sustainable 
development agendas. Access to justice is grounded in the fundamental right to an 
effective remedy and revolves around the right of children to seek remedies in case 
of (alleged) rights violations. And it concentrates on the legal empowerment of 
children thereto. The concept of access to justice for children can count on an in-
creasing amount of attention, particularly within international institutions and in-
tergovernmental organisations, such as the Human Rights Council, the Office of 
the High Commissioner for Human Rights,12 special procedures mandate holders, 
UN organisations, such as UNDP and UNICEF, and international civil society 
organisations, such as CRIN, Defence for Children International and ECPAT.13 
This development has been supported and to a certain extent stimulated by the 
growing body of jurisprudence of national and regional judicial and administrative 
bodies recognizing children’s legal standing (with or without representation by 
parents or other representatives, such as a guardian ad litem) and offering remedies 
for rights violations in a wide variety of ways.14 The growing acceptance that ac-
cess to justice matters to children has furthermore been pushed by the interest in 
the position of (child) victims at the international and regional, particularly Euro-
pean, level, resulting in specific and detailed standards.15 In addition, the adoption 
of the Third Optional Protocol to the CRC on individual communications can be 
seen as a recognition of the child’s right to access to justice at the international 

11 Art. 8 UDHR; cf. e.g. Art. 2(3) ICCPR.
12 In 2013, the Human Rights Council decided to devote the 2014 annual day of discussion on 

children’s rights to ‘access to justice for children’ and requested the Office of the High Com-
missioner for Human Rights to prepare a report on the matter. This report was published in 
December 2013 and informed by input from States, international and regional organisations, 
special procedures mandate holders, national human rights institutions, civil society organisa-
tions and children; see Report of the Special Rapporteur on the right to education, Kishore 
Singh, 10 May 2013, A/HRC/23/35, paras. 1 and 2.

13 Examples will be provided later in this contribution.
14 Liefaard and Doek 2015; see also: UNICEF 2013.
15 See e.g. UN Economic and Social Council, Guidelines on Justice in Matters involving Child 

Victims and Witnesses of Crime, 22 July 2005, E/RES/2005/20; European Parliament and the 
Council of the European Union, Minimum standards on the rights, support and protection of 
victims of crime, 25 October 2012, EU Directive 2012/29/EU. See also the strong position of 
victims, including child victims, in international criminal law in: Beckmann-Hamzei 2015 and 
Chamberlain 2014; see also: The Office of the Prosecutor 2016.
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level.16 One could also point at the growing attention for responsibilities of non-
state actors, including businesses, which builds on the acceptance of the notion 
that the availability of effective remedies matters also where the accountability of 
non-state actors for the protection of children’s rights is concerned, which also 
relates to redress for victims of actions or negligence by non-state actors.17 And 
last but not least, access to justice has been included in the Sustainable Develop-
ment Goals (SDGs). Target 16.3 of the SDGs provides that ‘the rule of law’ should 
be promoted at the national and international levels and that ‘equal access to justice 
for all’ (i.e. adults and children alike) should be ensured.

1.3 Focus and outline contribution

Despite the growing attention and support within the international and regional 
communities, access to justice has neither been carefully conceptualised, nor con-
textualised, in relation to children. Many fundamental and practical questions still 
need to be addressed. This contribution explores the meaning of access to justice 
for children, as a right and procedural concept enabling children to seek effective 
remedies in case of (alleged) unlawful or arbitrary treatment. It identifies the key 
requirements that ought to be considered when establishing such remedies for 
children at the domestic and international level, while taking into account the bar-
riers children are generally confronted with. Special attention will be paid to the 
Third Optional Protocol to the CRC as arguably one of the flagships of access to 
justice for children.

This contribution starts with an analysis of access to justice for children as a 
right and procedural safeguard, including an analysis of the right to an effective 
remedy as the core right underpinning children’s access to justice (para. 2). After 
identifying the main barriers children encounter concerning access to justice in 
paragraph 3, this contribution zooms in on two core requirements for access to 
justice for children: 1) legal empowerment of children, which relates to children’s 
legal status under international law and includes matters related to the legal capac-
ity of children, legal representation and legal or other appropriate assistance (para. 
4); and 2) the availability of child-friendly or child-sensitive proceedings (para. 
5). In doing so, this contribution not only aims to provide a better understanding 
of the child-specific implications of access to justice for children, both conceptu-
ally as well as practically, it also identifies critical steps that ought to be considered 
by regional and domestic legislators and policy makers when implementing the 
concept of access to justice. This could also serve as a source of inspiration for the 
operationalization of the Third Optional Protocol, which will be addressed in depth 
in paragraph 6 as a specific case study. This contribution closes with some conclud-

16 This is not the first child-specific international communications procedure for children. That 
is the communications procedure under the African Charter on the Rights and Welfare of the 
Child; see Sloth-Nielsen 2015.

17 CRC Committee 2013a; UNICEF et al. 2010.



45

ing observations and recommendations for different stakeholders as well as aca-
demia and short list of propositions (paras. 7 and 8).

2. ACCESS TO JUSTICE FOR CHILDREN

2.1 Access to justice and the right to an effective remedy

In his December 2013 report on access to justice for children, the UN High Com-
missioner for Human Rights defined access to justice for children as ‘the ability 
to obtain a just and timely remedy for violations of rights as put forth in national 
and international norms and standards, including the Convention on the Rights of 
the Child’.18 The High Commissioner observed that access to justice ‘is a funda-
mental right in itself and an essential prerequisite for the protection and promotion 
of all other human rights’. This indicates that access to justice for children should 
be understood both as a fundamental right and as a means to safeguard the enjoy-
ment of just and timely remedies in relation to the protection of substantive rights 
of the child.19 International human rights treaties do not explicitly refer to a right 
of access to justice,20 but they do recognize everyone’s right to an effective rem-
edy, grounded in Article 8 of the Universal Declaration of Human Rights (UDHR), 
and states parties’ obligations in this regard.21 According to the Human Rights 
Committee the right to an effective remedy as laid down in Article 2(3) ICCPR 
requires states parties to ensure that individuals can vindicate their rights through 
‘accessible and effective remedies’.22 In this way access to justice serves as a 
procedural guarantee meant to protect substantive and procedural rights of indi-
viduals.23 Shelton also refers to access to justice as a means to provide (domestic) 
remedies, which essentially comes down to ‘ensuring the possibility of an injured 
individual or group to bring a claim before an appropriate tribunal and have it 

18 UN Doc. A/HRC/25/35 (UN High Commissioner 2013), para. 4 with reference to UN Common 
Approach to Justice for Children (UNICEF 2008), p. 4.

19 See also Francioni 2007, pp. 30 and 32-33.
20 The only exception is the 2006 Convention on the Rights of Persons with Disabilities (CRPD, 

which provides in Art. 13(1) that ‘States Parties shall ensure effective access to justice for 
persons with disabilities on an equal basis with others, including through the provision of pro-
cedural and age-appropriate accommodations, in order to facilitate their effective role as direct 
and indirect participants, including as witnesses, in all legal proceedings, including at investi-
gative and other preliminary stages.’

21 See e.g. Art. 2(3) International Covenant on Civil and Political Rights (ICCPR), which stipu-
lates that states parties are under the obligation to safeguard ‘that any person whose rights and 
freedoms […] are violated shall have an effective remedy, notwithstanding that the violation 
has been committed by persons acting in an official capacity’; see also Art. 6 International 
Convention on the Elimination of All Forms of Racial Discrimination (ICERD), Art. 13 CRPD, 
Art. 13 European Convention on Human Rights (ECHR) and Art. 25 American Convention on 
Human Rights (ACHR).

22 Human Rights Committee 2004, para. 15.
23 Francioni 2007, p. 32.
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adjudicated’.24 At the same time, it can be argued that access to justice has been 
acknowledged by regional human rights courts and treaty bodies as a human right 
in the context of domestic law and under international human rights law,25 which 
comes with negative as well as positive obligations for states parties.26 States must 
prevent that law or practice hinder individuals to seek remedies,27 but they should 
also provide effective remedies and enable individuals to access these.

This is of equal value to children, although it should be acknowledged that the 
right of a child to an effective remedy may not seem self-evident at first sight. In 
addition, a child faces specific and sometimes different challenges when it comes 
to access to justice (the latter will be addressed further below in para. 3). As men-
tioned in the introduction, the CRC does not explicitly refer to the right to an ef-
fective remedy.28 However, according to the CRC Committee it is ‘implicit in the 
[CRC] and consistently referred to in the other […] major international human 
rights treaties’ and in order for ‘[children’s] rights to have meaning, effective rem-
edies must be available to redress violations’.29 In relation to this, the CRC Com-
mittee observes that ‘[i]t is essential that domestic law sets out entitlements in 
sufficient detail to enable remedies for non-compliance to be effective’ (emphasis 
added).30 Despite the absence of an explicit instruction towards states parties to 
safeguard the right of the child to an effective remedy, the CRC does contain pro-
visions on rights to remedy or to challenge specific decisions affecting the child. 
For example, a child deprived of his or her liberty has the right to challenge the 
legality of the deprivation of liberty before a judicial or other competent, indepen-
dent or impartial body.31 Article 40(2)(b)(v) CRC additionally grants every child 

24 Shelton 2015, p. 96.
25 Francioni 2007, pp. 41-42. See e.g. ECtHR, 21 February 1975, Appl. No. 4451/70 (Golder v. 

UK), in which the right to access to justice was recognized under Art. 6 ECHR’s right to a fair 
hearing; Shelton 2015, p. 96. See also the various Optional Protocols to human rights treaties, 
including to the CRC; see also FRA and Council of Europe 2016, p. 16.

26 Shelton 2015, p. 96 with reference to: Inter-American Commission on Human Rights 2007. In 
relation to children see e.g. ECtHR (GC), 28 January 2014, Appl. No. 35810/09 (O’Keeffe v. 
Ireland).

27 Although access to justice is not an absolute right and can be limited; see Shelton 2015 and 
Francioni 2007.

28 O’Donnell 2009, pp. 2-3. O’Donnell links the absence of the right to an effective remedy 
as well as the child’s recognition ‘as a person before the law’ (cf. Art. 6 UDHR and Art. 16  
ICCPR) in the CRC to the assumption that a child does not have legal capacity because of his 
minority. He points at the inclusion of the right to be heard, particularly in judicial and admin-
istrative proceedings (Art. 12(2) CRC), the right to habeas corpus (Art. 37(d) CRC) and the 
right to participate in proceedings in relation to the child’s separation from his parents (Art. 
9(2) CRC) instead.

29 CRC Committee 2003, para. 24; see also Art. 41 CRC; and see UN High Commissioner 2013, 
para. 11. This position has also been endorsed by the Council of Europe’s Committee of Min-
isters in its Guidelines on child-friendly justice, 17 November 2010 (Guidelines); see Part III, 
E, paras. 2 and 3.

30 CRC Committee 2003, para. 25.
31 Art. 37(d) CRC. See also the various provisions in soft law instruments relating to children 

deprived of liberty, including e.g.: General Assembly Resolution, The Standard Minimum 
Rules for the Administration of Juvenile Justice (The Beijing Rules), 29 November 1985, 
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considered to have infringed the penal law the right to appeal before ‘a higher 
competent, independent and impartial authority or judicial body according to law’ 
and Article 25 CRC provides the right to a periodic review to a child who has been 
placed out of home by the competent authorities for the purposes of care, protection 
or treatment of his or her physical or mental health. Last but certainly not least, the 
Third Optional Protocol to the Convention on the Rights of the Child on a com-
munications procedure grants a child the right to lodge individual communications 
at the international level.32 It is too early to say how the CRC Committee, com-
petent to receive individual communications under the Third Optional Protocol, 
approaches the issue of effective remedies and to what extent it will make the 
child’s right to an effective remedy explicit in its decisions (see further para. 6), 
but it can be assumed that the adoption of this optional protocol has confirmed that 
a child has the right to an effective remedy, falling within the concept of access to 
justice.

In conclusion: there is a clear relation between access to justice and the right to 
an effective remedy. The definition of access to justice revolves around the ability 
to obtain remedies. This implies that the child must have access to justice in order 
to exercise his right to an effective remedy.

2.2 Scope of access to justice

According to the UN High Commissioner access to justice for children ‘applies to 
civil, administrative and criminal spheres of national jurisdictions, including cus-
tomary and religious justice mechanisms, international jurisdictions, as well as 
alternative and restorative dispute resolutions’.33 It covers 

all relevant judicial proceedings, affecting children without limitation, including 
children alleged as, accused of, or recognized as having infringed the penal law, 
victims and witnesses [of crimes] or children into contact with the justice system 
for other reasons, such as regarding their care, custody or protection.34 

This points at a broad notion of access to justice, which includes children engaging 
with justice proceedings in many different ways, as victims, offenders, interested 
party et cetera. It also implies that access to justice goes beyond safeguarding ac-

A/RES/40/33; United Nations, Rules for the Protection of Juveniles Deprived of their Liberty 
(The Havana Rules), 15 December 1990, A/RES/45/113; Council of Europe, The CPT Stand-
ards: Living space per prisoner in prison establishments, Council of Europe: Committee for 
the Prevention of Torture, 15 December 2015, CPT/Inf (2015)44; Council of Europe, Euro-
pean Rules for juvenile offenders subject to sanctions or measures, Committee of Ministers, 
5 November 2008, CM/Rec(2008)11; Liefaard 2017.

32 Optional Protocol to the Convention on the Rights of the Child on a communications proce-
dure, 14 July 2011, A/HRC/RES/17/18.

33 UN High Commissioner 2013, para. 4.
34 Ibid.
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cess to judicial tribunals.35 This resonates with the approach under general human 
rights treaties. Article 2(3) ICCPR provides that states parties must 

ensure that any person claiming […] a remedy shall have his right […] determined 
by competent, judicial, administrative and legislative authorities, or by any other 
competent authority provided for by the legal system of the State, and to develop 
the possibilities of judicial remedy. 

Judicial remedies can safeguard the enjoyment of human rights through direct ap-
plication of international or national law – depending on the domestic legal system 
– or the interpretation of national law in light of international law, resulting in 
legally binding and enforceable decisions or judgments. However, other kinds of 
remedies can be of relevance too and it is questionable to what extent individuals 
can always claim access to judicial remedies. The Human Rights Committee, for 
example, underscores that ‘[a]dministrative mechanisms are particularly required 
to give effect to the general obligation to investigate allegations of violations 
promptly, thoroughly and effectively through independent and impartial bodies’. 
One can think, among other things, of the role of National Human Rights Institu-
tions (NHRIs), such as ombudspersons, that can play a preventive and investigative 
role. NHRIs can also offer other remedies for human rights violations, for example 
through complaints procedures.36 And in relation to judicial remedies, interna-
tional instruments are somewhat confusing. The wording of Article 2(3)(c) ICCPR 
indicates that the possibility of a judicial remedy must be developed as a form of 
appeal, while Article 25 of the American Convention on Human Rights (ACHR) 
provides the right to an effective judicial remedy, under the ACHR and the na-
tional constitution.37 Under the European Convention on Human Rights (ECHR), 
however, the right to an effective remedy does not always require access to a ju-
dicial remedy, ‘since other remedies may present the required effectiveness’.38 At 
the same time, the significance of judicial remedies (direct or via appeal) is beyond 

35 Francioni 2007, pp. 3-4. See also Shelton 2015, pp. 96 and 100ff. See further CRC Committee 
2003, para. 24.

36 For more on the role of NHRIs, also in preventing human rights violations see De Schut-
ter 2010, pp. 771ff; see also, specifically in relation to children, CRC Committee 2002, CRC 
Committee 2003, Thomas, Gran and Hanson 2011, Ruggiero 2013 and UNICEF 2013. Failure 
to investigate allegations of human rights violations may in itself violate international law, 
particularly in cases of allegations of serious violations, such as violations of the right to life 
and freedom from torture or other forms of ill-treatment. International human rights courts are 
in agreement in this regard and also provide that the complainant must be granted effective  
access to the investigative procedure; Shelton 2015, pp. 94-95 with reference to case law of the 
European Court of Human Rights (Aksoy v. Turkey) and the Inter-American Court of Human 
Rights (Velasquez-Rodriguez). The Human Rights Committee observes that ‘[c]essation of an 
ongoing violation is an essential element of the right to an effective remedy’; Human Rights 
Committee 2004, para. 15.

37 De Schutter 2010, p. 733.
38 Ibid., p. 735 with reference to ECtHR, 5 February 2002, Appl. No. 51564/99 (Čonka v. Bel-

gium), para. 75.
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any doubt.39 The type of remedy required depends on the nature and gravity of the 
allegation40 and this is also related to the remedy’s function.41 In conclusion, access 
to justice can have different forms and that remedies can be obtained not only 
through court procedures but also through administrative and other formal or in-
formal procedures.

2.3 Access to justice – a procedural and substantive concept

The report of the UN High Commissioner, thus reflects the common approach 
towards access to justice for children at the international level, emerging in the 
past two decades, which is primarily about the right to legal action against rights 
violations, but which ‘more broadly encompasses equitable and just remedies’.42 
In this approach, access to justice is considered an ‘integral component of any good 
rule of law framework’ as well as ‘a prerequisite for sustainable development, the 
eradication of poverty, and greater equality’;43 an approach which can count on 
broad support internationally. UNICEF, for example, has defined access to justice 
as ‘the right to obtain a fair, timely and effective remedy for violations of rights, 
as put forth in national and international norms and standards, through adapted 
processes that protect children’s dignity and promote their development’.44 UNDP 
has provided similar definitions,45 which have also informed the ones mentioned 
above, and has stated that access to justice is ‘much more than improving an indi-
vidual’s access to courts, or guaranteeing legal representation’.46 According to the 
UNDP, ‘It must be defined in terms of ensuring that legal and judicial outcomes 
are just and equitable.’47 Access to justice, thus, is perceived by international or-

39 Shelton 2015, pp. 99-100. Shelton explains that administrative remedies can be adequate if they 
are ‘accessible, affordable, timely or prompt, effective, legitimate, predictable, compatible with 
rights, and transparent’; they must also be ‘equitable’ (see further in paras. 2.3); Shelton 2015, 
p. 100 with reference to different international human rights instruments. See also FRA and 
Council of Europe 2015 for an overview of the general requirements of access to justice under 
the ECHR.

40 Shelton 2015, p. 94.
41 See e.g. Liefaard 2017 on the different functions of the right to complain during deprivation of 

liberty.
42 UNICEF 2015, p. 18.
43 Ibid.
44 Ibid., p. 13. Cf. UNICEF 2008.
45 UNDP has defined access to justice as ‘the ability of people to seek and obtain a remedy 

through formal and informal institutions of justice, in conformity with human rights standards’; 
UNDP 2005, p. 5. For a critical analysis of this definition see Bedner and Vel 2010, who pro-
vide an analytical framework for empirical research on access to justice.

46 See also Francioni 2007, p. 1 on the different meanings of access to justice: 1) the right to bring 
a claim before a court and have a court adjudicate it (i.e. a general way of understanding the 
concept); 2) the right to enter a court of law, but also to have one’s case heard and adjudicated 
in accordance with substantive standards of fairness and justice (i.e. ‘a more qualified meaning 
of access to justice’; and 3) ‘the legal aid for the needy’ (i.e. a narrow use of access to justice).

47 UNDP 2004, p. 6; see furthermore UN Approach to Justice for Children 2008, p. 4 and UNICEF 
2015, p. 18.
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ganisations as a procedural concept as well as a substantive one, which finds sup-
port in international law (see e.g. Art. 39 CRC) and legal doctrine on the matter.48

This relates to the outcome of the proceedings and the reparation, relief or 
compensation offered to the individual child, that is: the effectiveness of the rem-
edies sought.49 According to Article 2(3) ICCPR states parties are under the ob-
ligation to ensure that ‘the competent authorities shall enforce […] remedies when 
granted’. The effectiveness of remedies essentially comes down to the competence 
of the relevant authorities to take a decision on the merits of the complaints and to 
provide adequate redress for any violation found.50 The state is subsequently held 
to make reparations or offer redress, without which ‘the obligation to provide an 
effective remedy, which is central to the efficacy of article 2, paragraph 3, is not 
discharged’.51 The Human Rights Committee adds that, where appropriate, repa-
ration can involve compensation as well as ‘restitution, rehabilitation and measures 
of satisfaction, such as public apologies, public memorials, guarantees of non-
repetition and changes in relevant laws and practices’.52 In this regard, the Inter-
American Court on Human Rights has taken a rather strong position by providing 
that ‘the objective of international human rights law is […] to protect the victims 
and to provide for the reparation of damages’.53 In doing so ‘[i]t places reparations 
at the centre of the entire human rights project’.54 The position of the CRC Com-
mittee under the Third Optional Protocol is still unclear (see para. 6). In its Gen-
eral Comment No. 5, it has provided that children whose rights have indeed been 
violated should receive ‘appropriate reparation, including compensation, and, where 
needed, measures to promote physical and psychological recovery, rehabilitation 
and reintegration, as required by article 39 [CRC]’.55 This makes clear that rem-
edies with regard to children should move beyond financial compensation56 and 
take into account the rights of children in a holistic manner. Compensation could, 
for example, be used to support the child’s development and education, requiring 
a pedagogical orientation, and should take into account the child’s views and wish-
es.57 Where the CRC Committee does not provide much further guidance, the 
Inter-American Court of Human Rights has proven to be rather creative by order-
ing the establishment of investment and trust funds for victims as well as public 
apologies and acknowledgments in which, for example, public places such as streets 

48 Shelton 2015, pp. 16-17. See also Francioni 2007.
49 Shelton 2015, p. 16.
50 De Schutter 2010, p. 737. See also Council of Europe Recommendation Rec (2004) 6 of the 

Committee of Ministers to Member States on the improvement of domestic remedies.
51 Human Rights Committee 2004, para. 16.
52 Ibid. It also enshrines that perpetrators of rights violations are brought to justice and held to 

account. See also Shelton 2015, pp. 198-199.
53 Shelton 2015, p. 1 with reference to Inter-American Court of Human Rights, Velasquez 

Rodriguez v. Honduras (1988) Series C, 28, ILM 291, para. 134. See also Feria Tinta 2015.
54 Shelton 2015, p. 1.
55 CRC Committee 2003, para. 24.
56 See e.g. Shelton 2015, pp. 106-107.
57 Art. 39 jo. Arts. 6 and 12 CRC, respectively. It can be argued that the compensation offered 

takes into account the other general principles of the CRC as well (see para. 1).
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and squares are named in honour of the children concerned.58 It is likely that at the 
domestic level one will find more creative ways to compensate violations of chil-
dren’s human rights (see also para. 5.3).

3. BARRIERS FOR CHILDREN ACCESSING JUSTICE AND 
RELATED CHALLENGES

The CRC Committee has observed that ‘[c]hildren’s special and dependent status 
creates real difficulties for them in pursuing remedies for breaches of their rights’.59 
Therefore, states ‘need to give particular attention to ensuring that there are effec-
tive, child-sensitive procedures available to children and their representatives’.60 
Such procedures ‘should include the provision of child-friendly information, advice, 
advocacy, including support for self-advocacy,61 and access to independent com-
plaints procedures and to the courts with necessary legal and other assistance’.62 
Indeed, children face many barriers when it comes to remedies and this affects 
their effectiveness.63 Some of these barriers are general and affect children in the 
same way as they affect adults. They relate to poverty and economic status, which 
for example means that an individual cannot afford a lawyer. Other barriers include 
procedural costs, location of courts, physical access, which for example has rele-
vance for individuals with disabilities, and legal barriers, such as statutory limita-
tions and the denial of legal standing.64 These general barriers can be real for both 
adults and children, but the implications may be different and require different 
action. Children, for example, may face particular legal barriers, because they are 
denied legal capacity, legal standing or a lawyer in their own name, which can be 
especially problematic in case of a conflict of interest between the child and his 
parents or legal guardian.65 On top of this, children face particular barriers when 
accessing justice and these pose specific challenges. Such barriers relate to the 
complexity of justice systems, which makes it rather difficult for children to get 
access and to participate effectively. Children may also be unaware of their rights 
and lack essential information, for example on how to acquire (legal) assistance 
and on what to expect from it. Moreover, justice mechanisms may not be adjusted 
to children; they may neither be child-specific nor child-friendly. They may even 
be discriminatory towards children or specific groups of children. Justice systems 
can also be unsafe for children (intimidating or stigmatizing) and children may not 

58 Feria Tinta 2015.
59 CRC Committee 2003, para. 24.
60 Ibid.
61 See e.g. Fridriksdottir 2015, pp. 70-71.
62 CRC Committee 2003, para. 24.
63 UN High Commissioner 2013, paras. 13ff. See also UNICEF 2015, pp. 9-13 and 66ff. Barriers 

must be distinguished from lawful limitations on the right to access justice; see e.g. Francioni 
2007, pp. 38ff. See also Sloth-Nielsen and Mushohwe (forthcoming).

64 Shelton 20015, pp. 98-99. UN High Commissioner 2013, para. 16.
65 CRIN 2016.
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have the trust and confidence that their input will be taken seriously or addressed 
in a fair manner.66 Furthermore, cultural and social norms can stand in the way of 
accepting that children have a right to access justice (or have rights at all) and 
should be able to or might need to claim redress.67 This can explain the (continued) 
existence of legal barriers and practical barriers and the lack of incentives to change 
that. Finally, certain groups of children face particular difficulties in accessing 
justice. Children deprived of their liberty can be considered one of them,68 but 
other groups include children with disabilities,69 refugee or migrant children and 
children in the justice system, either as (alleged) offenders or as victims and/or 
witnesses.70

To overcome these challenges and barriers, the UN High Commissioner of Hu-
man Rights has emphasized, like the CRC Committee, the significance of child-
sensitive procedures and the legal empowerment of ‘all’ children, which 
encompasses access to ‘legal and other services, child rights education, counselling 
or advice, and support from knowledgeable adults’.71 Hence, this contribution 
will continue by addressing these two main categories of requirements for access 
to justice, which are particularly relevant for children or have specific implications 
for children. Both categories require more and special recognition, the absence of 
which stands in the way of a full realization of international children’s rights,72 
and should be embraced by the CRC Committee in light of the Third Optional 
Protocol to the CRC (see para. 6).

4. LEGAL EMPOWERMENT OF CHILDREN

4.1 Introduction

The ‘legal empowerment of all children’73 relates to the legal capacity of children 
and the role of parents or others in legally representing their child. It also concerns 
the issue of legal or other appropriate assistance. The CRC provides some guidance 
on the legal capacity of children and the position of parents, but it does not, for 
example, include a clear entitlement to legal or other assistance, at least not outside 
the context of the criminal justice system. This paragraph zooms in successively 

66 UN High Commissioner 2013, para. 15.
67 Ibid.; see also UNICEF 2015, pp. 80ff. UNICEF points e.g. at the issue of violence against 

children (i.e. a violation of Art. 19 CRC and/or Art. 37(a) CRC), which in practice at the local 
level is not always perceived as a rights violation. Hence, the need to provide access to justice 
for these children is not regarded relevant.

68 Which explains why they get special attention in international standards and related docu-
ments; see e.g. Art. 37(d) CRC, UN High Commissioner 2013 and the Guidelines.

69 See e.g. Carter 2016.
70 UN High Commissioner 2013, para. 17.
71 Ibid., para. 5.
72 See e.g. Florescu (forthcoming).
73 UN High Commissioner 2013, para. 5.
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on the legal capacity of children to take action, legal representation and the issue 
of legal or other appropriate assistance.

Before doing so, it is important to underscore that access to justice for children 
assumes that all rights are in principle justiciable. This is important because the 
CRC includes civil and political rights, as well as economic, social and cultural 
rights and the justiciability of the latter group of rights has been disputed.74 Today, 
this no longer holds true, at least for certain economic, social and cultural rights.75 
It is also important to underscore that legal empowerment is related to a variety of 
other legal issues, including birth registration,76 statutory limitations77 and access 
to justice with regard to actions by non-state actors, including businesses.78 These 
issues will not be addressed in this contribution, but it should be acknowledged 
that they matter to children and therefore require attention as well.

4.2 Legal capacity of children to take legal action

4.2.1 Legal action at the domestic level79 and the CRC

One of the legal barriers for accessing justice concerns the legal capacity (or better: 
incapacity) of a child to take legal action. In many domestic jurisdictions, the start-
ing point is that a child, as a minor, does not have the legal capacity to commence 
legal (judicial) or administrative procedures on his own behalf or to formally ap-
proach a court of law to vindicate his rights, independently from his or her parents 

74 This explains e.g. why the International Covenant on Economic, Social and Cultural Rights 
(ICESCR), unlike the ICCPR, does not provide for the right to an effective remedy.

75 See e.g. Nolan 2011; see also CRC Committee 2003, para. 25 and CRC Committee 2013b, 
paras. 119-120. The adoption of the Optional Protocol to the ICESCR (i.e. providing for a com-
munications procedure) also confirms the growing recognition of justiciability of economic, 
social and cultural rights.

76 Art. 7 CRC. ‘[B]irth registration provides the foundation for safeguarding children’s rights, 
including children’s access to justice’, according to UN High Commissioner 2013, para. 36.

77 Statutory limitations can pose challenges for children who cannot remedy rights violations be-
fore they reach the age of majority. It is recommended not to let the time period begin until the 
child reaches majority. See also UN High Commissioner 2013, paras. 44 and 45 with reference 
to ECtHR case law and Guidelines, Part IV, D, para. 36. The latter call upon member state to 
review their statutes of limitations.

78 Non-state actors, including businesses, may play a role in children’s rights violations, while 
they are strictly not legally bound by international human rights law. Nevertheless, access to 
justice matters in relation to non-state actors according to the CRC Committee but also ac-
cording to non-state actors themselves; see CRC Committee 2013a; UNICEF et al. 2010. See 
also the complaints mechanisms in the various child protection policies of (international) civil 
society organisations.

79 The focus in this paragraph will only be on domestic remedies. One should note that a child can 
also seek remedies at the international level (see para. 6, for example). International avenues 
are generally less stringent as far as the legal barriers are concerned; children often have legal 
standing independently from their legal representative, but of course many other (practical) 
challenges apply. For more on international remedies for children at the international level see 
Skelton (forthcoming); see also Florescu (forthcoming) on children’s legal standing before the 
European Court of Human Rights.
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or legal guardian.80 A child’s legal representative could start such a procedure on 
behalf of their child or assist a child in doing so. The CRC is not explicit on this 
matter. It merely clarifies the legal position of children in general. As mentioned 
in the introduction (para. 1), the CRC provides that parents have the primary re-
sponsibility for the upbringing and development of their child and that the child’s 
best interests will be their basic concern.81 This means that parents have a substan-
tial amount of discretion to determine what they believe is in their child’s best 
interests. With regard to legal action, this essentially boils down to the question of 
whether taking legal action on behalf of the child in the parents’ view serves the 
child’s best interests. If so, the parents can count on support for their decision on 
the basis of Article 18 CRC. This decision-making authority does not lie exclu-
sively with the parents, however. The right to access justice can be regarded as a 
right of the child and, although Article 5 CRC provides that parents are the ones 
to guide their child in the exercise of his rights, this must be done in a manner 
consistent with the child’s evolving capacities. This implies that at certain point, 
depending on a child’s age and maturity, the child should be allowed to exercise 
his own rights (alone or together with his parents or guardian); as a minimum, he 
ought to have a say in the decision making affecting his right to access justice.82 
It thus seems more a matter of when a child can exercise his right independently 
from his legal representatives, rather than if he should be entitled to do so. In light 
of this, the exclusion of legal capacity for all children (as a category) without giv-
ing due weight to the child’s evolving capacities is questionable in light of Article 
5 of the CRC.83

Some jurisdictions have acknowledged children’s legal capacity to initiate ju-
dicial or administrative proceedings.84 The South African Children’s Act, for 
example, grants ‘[e]very child’ the right to initiate judicial proceedings.85 Skelton 
observes that ‘it is (…) evident that under South African law children can act in 
their own name and litigate all the way to the Constitutional Court’.86 In other 

80 UN High Commissioner 2013, para. 37. CRIN 2016, p. 17. O’Donnell 2009, pp. 2 and 3. 
Fri driksdottir 2015, pp. 60-61.

81 Art. 18(1) CRC.
82 See also Art. 12 CRC and CRC Committee 2009, paras. 90ff.; see also CRC Committee 2009, 

para. 46 in which the Committee states that ‘[i]n the case of family conflicts about considera-
tion of children’s views, a child should be able to turn to a person in the youth services of the 
community’ (which is a kind of remedy).

83 This finds support in the fact that many jurisdictions have exceptions to the rule that children 
do not have legal capacity; Kennen and Kilkelly 2015.

84 Many Children’s Acts in Latin America serve as examples in this regard; Joint report 2012, 
p. 12. See also Fortin 2009, p. 114 regarding English law, which stipulates that every child has 
legal capacity to make his own decisions (including legal action; see also pp. 234ff.) ‘when he 
reaches a sufficient understanding and intelligence to be capable of making up his own mind 
on the matter requiring decision’ (Gillick v. West Norfolk and Wisbech Area Health Author-
ity [1986] AC 112, at 186). See also Sloth-Nielsen and Mushohwe (forthcoming) regarding 
Zimbabwe.

85 Section 14 of the Children’s Act; see Boezaart 2009, pp. 22-23 (with reference to the common 
law starting point that an infans has no capacity to litigate; p. 22) and pp. 34-35.

86 Skelton 2015, p. 16.
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jurisdictions children are entitled to do so when they are of a certain age or in in-
dividual cases when a child is considered to have the capacity to understand legal 
proceedings.87 There are also many examples of legal systems that provide for low 
threshold forms of access to justice as alternatives for judicial or administrative 
mechanisms. Examples include complaints mechanisms within detention centres 
or custodial institutions or at national human rights institutions or (children’s) 
ombudspersons.88 Within many criminal justice systems, the minimum age of 
criminal responsibility basically is defined as the age at which a child is considered 
capable of making procedural decisions, including for example to right to appeal 
a court’s decision.89

In general, legal representation by parents or others does not need to nega-
tively affect the child’s right to access justice.90 However, the dependence of 
children on their legal representatives can become problematic for two reasons. 
Firstly, it may imply that children are not involved in the procedures, which nega-
tively affects their right to be heard and to participate. Skelton refers to the South 
African Constitutional Court case MED for Education, KwaZulu-Natal v. Pillay,91 
which was brought by the mother of a teenage girl, who claimed that her daughter 
had been discriminated against on the basis of religion and in which the court 
observed that it would have liked to hear from the girl herself. One of the justices 
observed: ‘It is always desirable, and may sometimes be vital, to hear from the 
person whose religion or culture is at issue. That is often no less true when the 
belief in question is that of a child. Legal matters involving children often exclude 
the children and the matter is left to adults to argue and decide on their behalf.’92 
Indeed, this is why Article 12 CRC provides that the child has the right to be heard, 
which can also be regarded essential in light of the reality that children are not 
necessarily involved in litigation affecting them.93

A second problem occurs in the situation of a conflict of interests or in case the 
parents are the ones who have infringed upon the rights and freedoms of their 

87 UN High Commissioner 2013, para. 37 with reference to examples from the Russian Federa-
tion. See also: Joint report 2012, p. 12.

88 See e.g. Liefaard 2017 and Joint report 2012, pp. 11-12. See also Rees 2010 on the role of the 
NHRI when dealing with individual cases concerning children.

89 See e.g. Liefaard 2015.
90 Children themselves indicate that they prefer to be assisted by their parents and to go to parents 

or other caregivers for information; Liefaard and Kilkelly (forthcoming). Fortin states that in 
England and Wales it is rather unusual for children to take legal action on their own; Fortin 
2009, p. 234.

91 Constitutional Court of South Africa, 5 October 2007 (no. CCT 51/06) (Kwazulu-Natal and 
Others v. Pillay).

92 Skelton 2015, p. 16.
93 See O’Donnell (2009, p. 3) who observes that ‘[a]rticle 12.2 may have been intended, in effect, 

as a partial substitute for the right [of a child] to a remedy and to equal protection of law’. See 
also the South African Constitutional Court case Christian Education SA v. Minister of Educa-
tion (on corporal punishment), in which Justice Albie Sachs observed that children’s ‘actual 
experiences and opinions would not necessarily have been decisive, but they would have en-
riched the dialogue, and the factual and experiential foundations for the balancing exercise in 
this difficult matter would have been more secure’, as cited in Skelton 2015, p. 16.
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child.94 Many jurisdictions provide for the possibility to appoint an alternative or 
ad hoc representative in such situations, for example a guardian or curator ad li-
tem.95 Sometimes children can also lodge a request for such an appointment and 
have the right to appeal the court’s refusal to do so.96 In general, ‘ad hoc legal 
guardians’97 are appointed to represent the child’s interests in a certain case, which 
means that they assess what is in the best interests of the child and inform the court 
accordingly. In addition, they provide the child with information on the case and 
the expected course of the proceedings. This might overlap with the role of a law-
yer (see below), but also points at the potential conflict of roles. An assessment of 
the child’s best interests is not the same as legal representation. The latter requires 
a broader approach and includes representation of the child’s views, not only on 
the matter but also on the procedural steps that can be taken.98

94 The latter is e.g. true in case of violence against children or exploitation of children. It can be 
argued that parents who use children’s entitlements to approach courts for their own interests 
rather than the child’s (e.g. to strengthen their own position in a divorce procedure or to bypass 
procedural costs, because children can access justice under a legal aid scheme, while parents 
have to bear the costs themselves) are also considered to be acting on strained terms with their 
child’s best interests; see also UN High Commissioner 2013, para. 38.

95 Ibid. See e.g. Boezaart 2009, pp. 34-35. South African law provides four grounds for the ap-
pointment of a ‘curator ad litem’: 1) the child is without parents or a guardian; 2) a parent or 
guardian cannot be found or is not available; 3) a (possible) conflict of interests between the 
child and the parent or guardian; and 4) the parent or guardian unreasonably refuses to assist the 
child. For other examples of jurisdictions which provide for the appointment of a guardian ad 
litem in family law proceedings see Parkes 2013, pp. 100-103. See also Fortin 2009, pp. 234ff. 
for the role of the guardian ad litem under English law, where every child involved in family 
law or public law proceedings (e.g. child protection matters) is granted a guardian ad litem, in 
addition to (separate) legal assistance (pp. 256ff.).

96 See e.g.: Hoge Raad (The Netherlands Supreme Court), 29 May 2015, ECLI:NL:HR:2015:1409. 
See furthermore the Guidelines, Part IV, D, para. 37, providing that children should have ‘the 
right to their own legal counsel and representation, in their own name, in proceedings where 
there is, or could be, a conflict of interest between the child and the parents or other involved 
parties’ (see also para. 43 in which reference is made to guaranteeing ‘[a]dequate representation 
and the right to be represented independently from the parents’.

97 UN High Commissioner 2013, para. 38. The UN High Commissioner acknowledges that in 
specific cases concerning systematic, grave or widespread violations of children’s rights, chil-
dren could benefit from assistance by CSOs, NHRIs, legal clinics etcetera; UN High Com-
missioner 2013, para. 39. See also Skelton 2015, pp. 16-17, pointing at the active role of child 
rights organisations, which could have legal standing themselves, even if they do not litigate 
on behalf of children, or could support a child or children in indirect ways (e.g. through amicus 
briefs).

98 Parkes points at the lack of uniformity in regulations related to the required qualifications of a 
guardian ad litem and his role and responsibilities; Parkes 2013, pp. 102-103. See also Fortin 
2009, pp. 256-257.
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4.3 Legal or other appropriate assistance

4.3.1 A child’s right to legal or other appropriate assistance?

Another element of the legal empowerment of children concerns the right to legal 
or other appropriate assistance.99 The CRC provides that a child has a right to legal 
or other appropriate assistance when he is subjected to criminal justice proceed-
ings.100 It also stipulates that each child deprived of his liberty is entitled to ‘legal 
and other appropriate assistance’ (emphasis added), which has implications for all 
forms of deprivation of liberty, that is: within or outside the context of criminal 
justice.101 However, the CRC does not provide a child with a general right to legal 
assistance (i.e. outside the context of the criminal justice systems or deprivations 
of liberty), let alone a right to assistance that is free of charge.102 The latter relates 
to the right to legal aid, which aims to ensure ‘effective access to justice for those 
who have insufficient financial resources to cover the costs of court cases, such as 
court fees or costs of legal representation’.103 As mentioned earlier, costs related 
to accessing justice turn out to be particularly problematic for children. This would 
call for a legal aid scheme supporting children, and particularly children facing 
financial barriers due to poverty or their specific status as a migrant or refugee child 
or street child, among others.104 At the national level, free legal aid for children 
outside the criminal justice system is guaranteed only in specific matters and par-
ents are usually considered to be the ones that should represent their child.105 This 
can count on support from the case law of the European Court of Human Rights, 
on the basis of which legal aid is in general subject to a financial means and mer-
its test, even though it is acknowledged that legal aid is particularly relevant for 
the right to access justice, which should be ‘practical and effective’.106 States have 
the discretion to assess whether the interests of justice require providing legal aid, 

99 This is also referred to as legal representation, but it should not be confused with legal represen-
tation by a parent or legal guardian. This paragraph will mostly refer to legal or other appropri-
ate assistance.

100 Art. 40(2)(b)(ii) and (iii) CRC. This right of a child subjected to criminal justice proceedings 
has been widely recognized under international and regional human rights law; see also UN 
High Commissioner 2013, para. 41.

101 Art. 37(d) CRC. See Liefaard (forthcoming) for more on the broad scope of Art. 37 CRC.
102 UN High Commissioner 2013, para. 43. Cf. the right to be advised, defended and represented 

under Art. 6 ECHR, which is relevant for both criminal and civil proceedings; see FRA and 
Council of Europe 2016, pp. 74-75).

103 FRA and Council of Europe 2016, p. 58. For an overview of arguments in favour of the right to 
legal or other appropriate assistance in child protection procedures recognized under the CRC 
see Rawlings 2017.

104 UN High Commissioner 2013, para. 17. See also United Nations Basic Principles on the Role 
of Lawyers, 7 September 1990 (UN Basic Principles on the Role of Lawyers), providing that 
states should ‘ensure the provision of sufficient funding and other resources for legal services 
to the poor and, as necessary, to other disadvantaged persons’, paras. 2-3.

105 Although, South Africa, for example, guarantees the right to free legal assistance in civil mat-
ters in its constitution.

106 FRA and Council of Europe 2016, pp. 58ff.
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while taking into account: the importance of the case to the individual, the com-
plexity of the case and the individual’s capacity to represent himself.107 In the 
context of criminal justice, the European Court’s case law has provided more clar-
ity of the implications of the ‘financial means’ and ‘interests of justice’ test.108 In 
that regard, it specifically recognized that children have a particular interest in 
receiving legal assistance, an interest that is without any doubt and imposes direct 
obligations in case of police interrogations and deprivation of liberty.109

This having been said, the right to legal or other appropriate assistance is per-
ceived as one of the most crucial prerequisites for children accessing justice and 
an essential element of fair and child-friendly treatment (see also para. 5).110 Ac-
cording to the UN High Commissioner, ‘children will largely be unable to access 
complex legal systems that are generally designed for adults’,111 without assistance 
‘legal and other service, […], counselling or advice, and support from knowledge-
able adults’.112 In other words, children are strongly in need of legal or other ap-
propriate assistance in order to enjoy their right to access justice and such assistance 
should be free of charge (or subsidized) and effective. Getting access to free legal 
assistance is more easily said than done. The availability of legal aid also depends 
on availability (financial and human resources) and calls for creative solutions with 
regard to legal assistance.113 In addition, one should differentiate between the legal 
matters at stake (i.e. the higher the child’s interest, the more there is a need for 
assistance) and the fora to which the child could go (i.e. the more complex a forum 
is, the more there is a need for assistance of a legal expert). This relates to the role 
of the (legal) assistant.

107 Ibid., p. 58.
108 Ibid., p. 66.
109 FRA and Council of Europe 2015, pp. 197-205; ECtHR (GC), 27 November 2008, appl. no. 

36391/0, (Salduz v. Turkey); ECtHR, 11 December 2008, Appl. No. 4268/04 (Panovits v. Cy-
prus); See also: European Parliament and the Council of the European Union, Procedural safe-
guards for children who are suspects or accused persons in criminal proceedings, 11 May 
2016, Directive (EU) 2016/800, in which both a right to legal representation as well as a right 
to legal aid have been incorporated.

110 ECtHR, 20 January 2009, Appl. No. 70337/01, (Güveç v. Turkey), para. 31; See also ECtHR, 15 
June 2004, Appl. No. 60958/00, (S.C. v. United Kingdom), in which the ECtHR considers that 
the shortcomings, including in particular the lack of legal assistance for most of the proceed-
ings, worsened the consequences of the applicant’s inability to participate effectively in his trial 
and infringed his right to due process. See furthermore Guidelines, Part IV, under D, 2.

111 UN High Commissioner 2013, para. 40. The UN High Commissioner explicitly recognizes that 
free and effective legal assistance is particularly important for children deprived of their liberty. 
See also Liefaard 2017 and the recently adopted Directive (EU) 2016/800, supra n. 110.

112 UN High Commissioner 2013, para. 5.
113 See Skelton 2015, p. 17, who points at the rule under South African case law that applicants in 

constitutional litigation are not at risk of a costs order against them, which means that children 
can access justice in constitutional matters, including challenges under the Bill of Rights.
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4.3.2 Role of the legal or other appropriate assistant

The appropriateness of (legal) assistance is related to the function of the assistance 
and the expectations one has or should have in this regard. In relation to access to 
justice, the legal empowerment of children with information on their rights and 
means to exercise these rights assumes that children can particularly benefit from 
legal assistance. However, other forms of assistance can also be relevant and will 
be focused more on the protection of the child’s best interests; for example, psy-
chological assistance for child victims in order to avoid secondary victimisation. 
International standards proclaim that legal or other assistants must be properly 
educated and trained, but they are less clear on professional standards, which is 
particularly relevant in relation to the potentially conflicting roles of legal or other 
assistants in relation to children. As far as the role of legal assistants is concerned, 
there may be ambiguity in the objectives of the legal assistance, which is similar 
to the potentially ambiguous and potentially conflicting roles of the ad hoc legal 
representative (e.g. guardian ad litem) mentioned earlier.114 Should a lawyer zeal-
ously assist the child in exercising his right to access justice? Or does he (also) 
have a responsibility in light of the child’s best interests and what does this for 
example mean for the child’s direction in the decision-making process concerning 
judicial or other proceedings he initiated (directly or indirectly)?115 The Council 
of Europe’s Guidelines on child-friendly justice underscore that ‘[c]hildren should 
be considered as fully fledged clients with their own rights and lawyers represent-
ing children should bring forward the opinion of the child’.116 In practice, how-
ever, the distinction between both roles is not clear and perceived differently, and 
children may require different kinds of assistance, also in light of their age and 
maturity.117

4.3.3 Education and training – professional standards

The UN Basic Principles on the Role of Lawyers require states, professional  
associations of lawyers and education institutions to ensure that lawyers have  
appropriate education and training, and that they are also made aware of human 
rights and fundamental freedoms.118 Particularly with regard to children, ‘appropri-
ate assistance’ means appropriate according to the circumstances of the case and 

114 See also Parkes 2013, pp. 103-104.
115 For example, in this regard, Fridriksdottir refers to the difference between the best-interests 

representation and child-directed representation (Fridriksdottir 2015, p. 67 with reference to 
Duquette and Darwall 2012) The former refers to a role of the lawyer (or other assistant/repre-
sentative) as guardian of the child’s best interests (i.e. a more paternalistic approach); the latter 
refers to a role of the lawyer as representative of the child’s views and wishes. See also Parkes 
2013, pp. 107-109 and Buss 1996.

116 Guidelines, Part IV, D, para. 40.
117 Duquette and Darwall 2012, p. 94 as referred to in Fridriksdottir 2015, p. 67 (footnote 66). See 

also Parkes 2013, pp. 104ff., Buss 1996 and Fortin 2009.
118 Art. 9 UN Basic Principles on the Role of Lawyers.
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the needs of the child.119 In this regard the CRC Committee has addressed the 
responsibility of states to develop training and codes of conduct for legal profes-
sionals (e.g., lawyers) on how to hear children, and ensure their interests are rep-
resented in practice.120 The Council of Europe’s Guidelines on child-friendly 
justice also advocate education and (on-going) training of lawyers representing 
children. Training should include knowledge of children’s rights and related issues, 
but also communication with children. Apart from this, international human rights 
law provides no guidance on standards for appropriate legal assistance to children. 
At the national level, however, one comes across examples of professional stan-
dards, particularly with regard to the role of lawyers representing children. For 
example, the American Bar Association (ABA) has adopted standards relating to 
the representation of children in abuse and neglect, and custody cases.121 Among 
other things, the standards require lawyers to meet with child clients, explain the 
proceedings in an adapted manner, participate and initiate negotiations and me-
diations, and represent the child throughout all stages of the judicial proceedings.122 
The ABA standards also recognize that lawyers representing children require spe-
cialized training, such as in relation to relevant legal standards, communication 
with children, child development, value of multi-disciplinary input, etcetera.123

4.3.4 Objective and role of legal assistance

In addition to the lack of clarity regarding the competence and specialization of 
legal assistance, there can also be ambiguity in relation to the objectives of the 
legal assistance and the role of the lawyer. Due to children’s vulnerabilities and 
difficulties to fully understand and effectively participate in legal proceedings, 
lawyers representing children often find themselves ‘wearing multiple hats’: acting 
as an attorney who represents the child client, acting as guardian ad litem, or acting 
in some hybrid capacity.124 This situation has been criticized as resulting in lack 
of definition of the roles and objectives of the legal assistance, as well as in inad-
equate training.125 The ABA, for example, has therefore distinguished between 
two types of legal assistance in cases that relate to children: the child’s attorney 
and the child’s best interests lawyer. The 2003 ABA Custody Standards explicitly 

119 CRC Committee 2007b, paras. 49-50 with regard to Art. 40(2)(b)(ii) CRC.
120 Ibid., para. 49; CRC Committee 2009, paras. 37 and 49; CRC Committee 2003, para. 53. Also, 

such training should be evaluated for its effectiveness, and contribution to the rights of chil-
dren; CRC Committee 2003, para. 55.

121 See American Bar Association Section of Family Law, Standards of Practice for Lawyers Rep-
resenting Children in Custody Cases, August 2003 (ABA Custody Standards) and American 
Bar Association, Standards of Practice for Lawyers Who Represent Children in Abuse and 
Neglect Cases, February 1996 (ABA Abuse and Neglect Standards).

122 Elrod 2003; See ABA Abuse and Neglect Standards, A-3, C-1; ABA Custody Standards, I-1, I-2 
(1) – (9), II (E), III (A) – (H), VI (B) (1) – (12).

123 Elrod 2003, pp. 118-119
124 Ibid., p. 106.
125 Ibid.
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exclude guardians ad litem from its scope, applying only to lawyers serving as 
advocates for children or their interests. It notes that the term ‘guardian ad litem’ 
has become ‘too muddled’, comprising too many functions. The standards thus 
hold that lawyers representing children should be, first and foremost, lawyers, 
focusing on advocating and protecting the legal rights and interests of child cli-
ents.126 The standards allow two alternative capacities for lawyers. Firstly, the 
child’s attorney, who represents the child with the same loyalty, confidentiality and 
competence as an adult client, and views the child as an individual with independent 
views.127 The child’s attorney is bound by the child’s decisions, when the child is 
competent to direct the lawyer and if he or she has done so.128 Secondly, a best 
interests lawyer provides independent legal services for protecting the best interests 
of the child, without being bound by the child’s views.129 In that regard, the stan-
dards require that the determination of the best interests of the child shall be based 
on gathering and weighing evidence, applying legal standards, considering the 
particular child’s needs and development, and taking into consideration consulta-
tion with experts.130 In cases in which the child’s attorney determines that pursing 
the child’s expressed wishes would place the child at risk of substantial physical, 
financial or other harm, he or she may request the appointment of a best interests 
attorney, and continue to represent the child’s position.131 This enables a balance 
between a child’s right to be heard and utilize legal assistance to further his or her 
ends, and the need to safeguard children’s well-being and interests. The ABA ad-
vocates a separation of roles focusing on the legal assistance and assistance tar-
geted at the child’s interests.

This is – of course – merely one way of regulating the different ‘hats’ legal or 
other appropriate assistance can wear, but it seems altogether even more relevant 
that a child in one or the other way is aware of what he can expect from legal or 
other assistance. This relates to proceedings, including the provision information, 
that are friendly to children and enable them to participate effectively, and less 
dependently from parents and others.132

126 ABA Custody Standards, II (A) – (B); see also the commentary on the Standards, p. 2; Elrod 
2003, pp. 115, 117. The Preface of the 1996 ABA Child Abuse and Neglect Standards allows 
lawyers to accept appointment in dual capacity (lawyer and guardian ad litem), but holds that 
the lawyer’s primary duty is to protect the legal rights of the child client.

127 Elrod 2003, p. 119.
128 ABA Custody Standards, II (B) (1), IV (C); Elrod 2003, p. 120.
129 Ibid., II (B) (2); Elrod 2003, pp. 115, 121.
130 Ibid., V (F); Elrod 2003, p. 122.
131 Ibid., IV (C) (3).
132 See also Coley 2007, p. 70. 
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5. CHILD-SENSITIVE JUSTICE PROCEEDINGS

5.1 Child-sensitive proceedings – Introduction

The availability of child-sensitive procedures is the second category of require-
ments essential for a child’s access to justice that will be addressed in this contribu-
tion. According to the UN High Commissioner child-sensitive procedures can have 
different forms and include different fora, including for example national human 
rights institutions and children’s ombudspersons competent to receive complaints 
or to respond in another way to grievances of children.133 However, child-sensitive 
procedures start by acknowledging that children have a right to access justice and 
have legal standing if they have an interest in seeking remedies. Procedures avail-
able to children should go beyond formal, judicial procedures, but should always 
and holistically take into account the rights of the child, which among other things 
means that children have the right to be heard and the right not to be discrimi-
nated. The latter should be seen as an incentive for welcoming different groups of 
children, including children who belong to the most stigmatized groups of society, 
such as children belonging to minorities, street children, refugee or migrant children, 
children deprived of their liberty, children with disabilities and children at risk 
because of social welfare and/or (mental) health issues.134

The term ‘child-sensitive’ stems from the UN Guidelines on Justice in Matters 
Involving Child Victims and Witnesses of Crime135 and has been defined as ‘an 
approach that [balances] a child’s right to protection and that takes into account a 
child’s individual needs and views’.136 It revolves around recognizing children’s 
agency in seeking justice through remedies137 in a ‘just and timely manner’138 on 
the one hand, and protecting children’s rights and interests at the same time. A 
related concept is the concept of child-friendly justice, which has found its way to 
a set of guidelines adopted by the Committee of Ministers of the Council of Europe 

133 Alternative dispute resolution (ADR) and dispute resolution processes in customary and reli-
gious justice systems have to be recognized here as well; UN High Commissioner 2013, paras. 
30-31.

134 Ibid., paras. 52-53. The UN High Commissioner points at the position of children with dis-
abilities, which has not been addressed by efforts to ensure access to justice for children at 
special risk; see para. 53. In its various General Comments the CRC Committee underscores 
the significance of access to justice for specific groups of children (e.g. indigenous children 
(CRC Committee 2009a), child victims of violence (CRC Committee 2007a and CRC Com-
mittee 2011) or unaccompanied or separated children (CRC Committee 2005), although it does 
not provide much guidance on the specific implications of access to justice for these children.

135 Economic and Social Council Res. 2005/20, 22 July 2005 (UN Guidelines). See also UN High 
Commissioner 2013, paras. 18ff. and 21ff.

136 Art. 9(d) UN Guidelines.
137 There are of course many alternative ways to seek justice, including e.g. participation in crimi-

nal justice proceedings as a victim and/or witness. It goes beyond the scope of this contribution 
to elaborate on the position of child victims and/or witnesses; see e.g. Beijer and Liefaard 2011.

138 UN High Commissioner 2013, p. 4.
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in 2010. The Guidelines on child-friendly justice139 are firmly grounded in inter-
national children’s rights law, including the case law of the European Court of 
Human Rights, and they provide detailed guidance for Council of Europe member-
states on how to enable children to participate effectively before, during and after 
justice proceedings.140 They deal with ‘the place and role, and the views, rights 
and needs of the child in judicial [and alternative] proceedings’,141 and in doing 
so the guidelines were the first instrument to articulate the essential elements of 
justice systems from a children’s rights perspective in a comprehensive manner.142 
Child-friendly justice ‘refers to justice systems that guarantee the respect and the 
effective implementation of all children’s rights at the highest attainable level, 
bearing in mind the principles listed [in the Guidelines] and giving due consideration 
to the child’s level of maturity and understanding and the circumstances of the 
case’.143 As a concept child-friendly justice is ‘in particular, justice that is acces-
sible, age appropriate, speedy, diligent, adapted to and focused on the needs and 
rights of the child, respecting the rights of the child including the rights to due 
process, to participate in and to understand the proceedings, to respect for private 
and family life and to integrity and dignity’.144 Child-friendly justice has specific 
implications for the way children, in different justice contexts, can be legally em-
powered to access justice and seek effective remedies.

This paragraph starts by paying attention to the concept of child-friendly justice 
and its development over the past two decades. Subsequently, it will highlight some 
of the key elements of child-friendly justice (i.e. child-friendly information, effec-
tive participation and child-friendly outcomes and remedies) in connection with 
the legal empowerment of children addressed earlier and the Third Optional Pro-
tocol to the CRC that will be addressed in paragraph 6.

5.2 Concept of child-friendly justice

The concept of child-friendly justice relates directly to the recognition of the child 
as a rights holder, and is grounded in the case law of the European Court of Human 

139 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on 
child-friendly justice, Strasbourg, 17 November 2010 (Guidelines on child-friendly justice or 
Guidelines).

140 Although the Guidelines only apply to the 47 member states of the Council of Europe, the 
concept of child-friendly justice is used in other parts of the world as well; see Liefaard 2016,  
p. 915. In April 2017. the International Association of Youth and Family Judges and Mag-
istrates (AYFJM) ratified the ‘Guidelines on Children in Contract with the Justice System’, 
which were developed on the basis of the child-friendly justice guidelines and its equivalents 
in Africa and Latin America (p. 6). The IAYFJM Guidelines use the term ‘child focused jus-
tice’, which the IAYFJM deemed more appropriate in relation to the context of juvenile justice  
(p. 11); <http://www.aimjf.org/storage/www.aimjf.org/Documentation_EN/AIMJF/Guide 
lines_-_ENG_-_Ratified_17.04.26.pdf> (last visited 17 June 2017).

141 Guidelines, First Part, chapter I at para. 1.
142 Liefaard and Kilkelly (forthcoming).
143 Guidelines, under II.c.
144 Ibid.
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Rights and the General Comments of the CRC Committee.145 One of the core rights 
underlying the concept of child-friendly justice is the right to ‘effective participa-
tion’, which has its legal basis in the child’s right to be heard146 and right to a fair 
trial.147 Effective participation is particularly relevant for a child who wants to 
access justice and seek effective remedies. The European Court of Human Rights 
has incorporated the child’s right to be heard in its case law under Article 8 ECHR 
on the protection of private and family life and has recognized this right as part of 
the assessment of the best interests of the child.148 The right to effective participa-
tion was first recognized as an element of the right to a fair trial by the European 
Court in its ground breaking judgments T. v. UK and V. v. UK.149 The European 
Court ruled that ‘it is essential that a child charged with an offence is dealt with in 
a manner which takes full account of his age, level of maturity and intellectual and 
emotional capacities, and that steps are taken to promote his ability to understand 
and participate in the proceedings’.150 This position of the European Court was 
later endorsed by the CRC Committee on the Rights of the Child.151 In its Gen-
eral Comment No. 10 on children’s rights in juvenile justice, the CRC Committee 
observes that ‘[a] fair trial requires that the child […] be able to effectively par-
ticipate in the trial’ and that as part of that the child ‘needs to comprehend the 
charges, and possible consequences and penalties, in order to direct the legal rep-
resentative, to challenge witnesses, to provide an account of events, and to make 
appropriate decisions about evidence, testimony and the measure(s) to be 
imposed’.152 The CRC Committee also underscores the significance of acknowl-
edging that juvenile justice proceedings ‘should be conducted in an atmosphere of 
understanding to allow the child to participate and to express herself/himself 
freely.’153 The CRC Committee elaborates on this, in relation to the child’s right 
to be heard, by providing that ‘[a] child cannot be heard effectively where the 
environment is intimidating, hostile, insensitive or inappropriate for her or his 

145 Liefaard 2016; see also Liefaard and Kilkelly (forthcoming).
146 Art. 12 CRC.
147 Art. 40 CRC and Art. 6 ECHR.
148 See e.g. ECtHR, 3 September 2015, Appl. No. 10161/13 (M & M. v. Croatia). This is particu-

larly visible in cases concerning access and custody, international child abduction and child 
protection; Kilkelly 2015, pp. 193-195.

149 Ibid., p. 197. See ECtHR (GC), 16 December 1999, Appl. No. 24724/94 (T v. UK); ECtHR 
(GC), 16 December 1999, Appl. No. 24888/94 (V. v. UK).

150 ECtHR (GC), 16 December 1999, Appl. No. 24724/94 (T v. UK), para. 84. In these particular 
cases the court found that the two eleven-year-old boys standing trial for murdering a toddler 
were unable to participate effectively and therefore had not received a fair trial. According to 
the Court it was ‘highly unlikely’ that the boys ‘would have felt sufficiently uninhibited, in 
the tense courtroom and under public scrutiny, to have consulted with [their lawyers] during 
the trial or, indeed, that, given [their] immaturity and [their] disturbed emotional state, [they] 
would have been capable outside the courtroom of cooperating with [their] lawyers and giving 
them information for the purposes of [their] defence’ (para. 88).

151 Kilkelly 2015, p. 193.
152 CRC Committee 2007b, para. 46.
153 Ibid. See also Rule 14 Beijing Rules.
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age’.154 Proceedings must be accessible and child-appropriate, which also means 
that ‘[p]articular attention needs to be paid to the provision and delivery of child-
friendly information, adequate support for self-advocacy, appropriately trained 
staff, design of court rooms, and clothing of judges and lawyers’.155 The CRC 
Committee furthermore explains that information is essential for effective partici-
pation and exercise of the right to be heard156 and that court and other hearings 
should be held in camera. ‘Exceptions to this rule should be very limited, clearly 
outlined in national legislation and guided by the best interests of the child’, ac-
cording to the CRC Committee.157 The child’s right to a fair trial does not require 
that he should ‘understand or be capable of understanding every point of law or 
evidential detail,’ but that ‘“effective participation” in this context presupposes 
[…] a broad understanding of the nature of the trial process and of what is at stake 
[…], including the significance of any penalty which may be imposed’.158

The Guidelines on child-friendly justice have embraced the concept of child-
friendly justice in relation to all justice proceedings (i.e. beyond the scope of ju-
venile justice) and provide detailed recommendations, which are relevant for access 
to justice and, among others, include: information, legal counsel and representation, 
avoiding undue delay, the environment in and around judicial proceedings (includ-
ing after disposition) and training of professionals.159 

5.3 Meaning of child-friendly justice for access to justice

One could identify roughly three elements that ought to be taken into account in 
making access to justice child-friendly or ‘child-sensitive’:160 1) child-friendly 
information, 2) child participation in proceedings and 3) child-friendly remedies. 
These elements will successively be addressed in this paragraph.

5.3.1 Child-friendly information

Access to information is essential in light of children’s access to justice and it is 
connected to the child’s right to information as laid down in Article 17 of the CRC. 

154 CRC Committee 2009b, para. 34.
155 Ibid.
156 In the context of juvenile justice this means that ‘every child must be informed promptly and 

directly about the charges against her or him in a language she or he understands, and also about 
the juvenile justice process and possible measures taken by the court’; CRC Committee 2009b, 
para. 60.

157 Ibid., para. 61.
158 ECtHR, 15 June 2004, Appl. No. 60958/00 (S.C. v. UK), para. 29. In light of this, the Court 

also referred to the significance of the right to legal representation. See also ECtHR, 20 January 
2009, Appl. No. 70337/01 (Güveç v. Turkey).

159 For more information on the drafting of the Guidelines, a process that has been informed by 
children themselves, and the implementation of the Guidelines since 2010 see Liefaard and 
Kilkelly (forthcoming); Kilkelly 2010 and Liefaard 2016. See also recently FRA 2017.

160 In addition to the general observations regarding child-friendly / child-sensitive proceedings 
made in the introduction to this paragraph. See also UN High Commissioner 2013, paras. 21ff.
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What is the point of having rights if you are not aware of it or if you are not aware 
of remedies against violations of your rights? Child-friendly information means 
that it should be provided in a manner adapted to the child’s age, maturity and 
specific circumstances. For example, a child in the juvenile justice system requires 
a different kind of information (e.g. on charges, on coercive measures or on the 
right to a lawyer before and during police interrogations) than a child seeking 
justice in relation to family law disputes, child protection or asylum procedures. 
For children who do not speak the language of the country in which they are, it is 
essential that information is conveyed in a language they understand.161 Informa-
tion must also be ‘gender and culture sensitive’.162

Information available to the child should also be available to ‘parents, teachers 
and people working with and for children’.163 Children themselves indicate that 
parents or family members are a main source of information on remedies and that 
they would prefer and trust their parents in assisting them in accessing justice. In 
addition, children indicate that they prefer receiving information directly, and via 
school and online channels.164 In light of this, the Guidelines on child-friendly 
justice provide that ‘[a]s a rule, both the child and parents or legal representative 
should directly receive the information’ and they add that ‘[p]rovision of the in-
formation to the parents should not be an alternative to communicating the infor-
mation to the child’, which underscores that parents can represent their child, but 
cannot bypass the child’s active involvement.165

The Guidelines elaborate on the kind of information that should be provided 
‘promptly and adequately’ to children, ‘[f]rom their first involvement with the 
justice systems or other competent authorities (such as the police, immigration, 
educational, social or health care services) and throughout the process. Child-
friendly information contains relevant ‘legal information’ as well as ‘special infor-
mation services for children such as specialised websites and helplines’. Legal 
information includes, according to the Guidelines, among other things, information 
on the rights, systems and procedures in place, possible outcomes and conse-
quences of procedures and possibilities to obtain reparation (see further Text box 
I).

161 CRC Committee 2005, paras. 31, 52 and 71.
162 UN High Commissioner 2013, para. 19 with reference to: Joint report 2012, p. 7. See also 

Guidelines, Part. IV, A, para. 2.
163 UN High Commissioner 2013, para. 20.
164 Ibid. See also Kilkelly 2010; Liefaard and Kilkelly (forthcoming). The UN High Commissioner 

also underscores the important role civil society can (and does) play in raising awareness on the 
importance of information and in promoting public awareness of children’s rights in general.

165 Guidelines, Part IV, A, para. 3.
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Text box I – Child-friendly information according to Guidelines on child-friendly 
justice

a. their rights, in particular the specific rights children have with regard to judicial 
or non-judicial proceedings in which they are or might be involved, and the in-
struments available to remedy possible violations of their rights including the op-
portunity to have recourse to either a judicial or non-judicial proceeding or other 
interventions. This may include information on the likely duration of proceed-
ings, possible access to appeals and independent complaints mechanisms;

b. the system and procedures involved, taking into consideration the particular place 
the child will have and the role he or she may play in it and the different proce-
dural steps;

c. the existing support mechanisms for the child when participating in the judicial or 
non-judicial procedures;

d. the appropriateness and possible consequences of given in-court or out-of-court 
proceedings;

e. where applicable, the charges or the follow-up given to their complaint;
f. the time and place of court proceedings and other relevant events, such as hear-

ings, if the child is personally affected;
g. the general progress and outcome of the proceedings or intervention;
h. the availability of protective measures;
i. the existing mechanisms for review of decisions affecting the child;
j. the existing opportunities to obtain reparation from the offender or from the state 

through the justice process, through alternative civil proceedings or through other 
processes;

k. the availability of the services (health, psychological, social, interpretation and 
translation, and other) or organisations which can provide support and the means 
of accessing such services along with emergency financial support, where appli-
cable;

l. any special arrangements available in order to protect as far as possible their best 
interests if they are resident in another state.

Source: Guidelines on child-friendly justice, Part IV, A, para. 1

Information should, thus, include information on rights, including the right to seek 
remedies to protect and safeguard the enforcement of these rights. Information 
should also be practical and inform the child about the possible avenues to remedy 
rights violations and means to find (legal) assistance and additional information 
where needed. International instruments are rather silent on information regarding 
the content of legal or other appropriate assistance, while this kind of information 
can also be regarded relevant, particularly in light of the expectations a child may 
have regarding the role of his lawyer, for example.

An issue related to the right to information concerns access to case files. This 
has been the subject of legal proceedings before the Dutch Supreme Court (‘Hoge 
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Raad’). The Supreme Court ruled in a child protection case166 that a minor does 
not have an independent right to unlimited access to relevant case files. The court’s 
reasoning related to the absence of legal standing under the Dutch Civil Code and 
the possibilities to seek assistance from parents and/or a guardian ad litem. This 
ruling was criticised for disregarding international standards and developments 
recognizing the child’s autonomous right to access justice and it was argued that 
the child could claim unlimited access in light of his right to participate effec-
tively under Articles 6 and 8 of the ECHR and related international children’s rights 
instruments, including the CRC and the Guidelines on child-friendly justice.167

5.3.2 Effective participation in proceedings

The second element of child-friendly proceedings revolves around the effective 
participation of a child in justice proceedings. Participation in an effective and 
meaningful way is essential for a child’s right to access justice.168 As mentioned 
earlier, the European Court of Human Rights and the CRC Committee have pro-
vided that participation of children requires that one takes full account of their age, 
maturity, and intellectual and emotional capacities. In addition, steps should be 
taken to enable children to participate effectively, which means that justice proceed-
ings must be child-appropriate. Key is that a child can express himself ‘freely’,169 
that the environment in which a child participates is not intimidating or hostile170 
and that the child is taken seriously in his complaints, grievances and requests.171 
In addition, one should bear in mind that child-friendly proceedings also relate to 
the design of (court) rooms, clothing of actors in that room (formal or informal), 
the language used (e.g. legal jargon or not) and the information provided to the 
child. The CRC Committee strongly advocates hearings in camera as a rule, which 
fosters the atmosphere of understanding and in addition relates to the protection 
of the child’s and his family’s privacy.172 The specifics of the abovementioned 
requirements depend on the context in which a child seeks justice. Research on 
effective participation of children in youth courts across Europe confirms the rel-
evance of the factors mentioned here and recognized in international instruments 
and case law.173 It adds that one should also invest in the education and training of 

166 HR 5 December 2014, ECLI:NL:HR:2014:3535.
167 Liefaard and Bruning 2017.
168 UN High Commissioner 2013, para. 14.
169 See explicitly Art. 12(1) CRC.
170 See also Guidelines, Part IV, A, para. 11, which states that children should be protected against 

secondary victimization. The prevention of secondary victimization has also been one of the 
drivers behind the concept of child-sensitive proceedings for children as victims and/or wit-
nesses as developed in the UN Guidelines.

171 This also means that the child should feel safe and should de facto be protected from reprisals 
for accessing justice; UN High Commissioner 2013, para. 60.

172 See Guidelines, Part IV, A, para. 6. See also UN High Commissioner 2013, para. 48.
173 Rap 2013.
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the professionals involved,174 including the child’s lawyer, and that the involvement 
of parents contributes to the child’s understanding of the proceedings and his ef-
fective participation.175

The child’s right to be heard, underpinning effective participation, is relevant 
for all children, regardless of their age or maturity. Even though the wording of 
Article 12 CRC leaves room for limiting the right to be heard to those children that 
are ‘capable of forming [their] views’, the CRC Committee strongly advocates that 
this should not be regarded as a limitation. It defends the position that, in principle, 
all children are capable of expressing views, but that the child’s age and maturity 
matters when it comes to the question of how one gives due weight to the views 
of the child.176 The committee suggests not to set age limits.177 It can be argued 
that if one agrees that a child has the right to access to justice this should imply 
that he can be heard on the matter and that he should be enabled to participate in 
the proceedings. This does not always mean that the child should be heard di-
rectly. Article 12(2) CRC provides that the child’s right to be heard means that ‘the 
child shall in particular be provided the opportunity to be heard in any judicial or 
administrative proceedings affecting the child, either directly, or through a repre-
sentative or an appropriate body’. Even though the CRC Committee as well as the 
UN High Commissioner advocate direct involvement of a child ‘wherever possible’, 
the European Court of Human Rights has made clear that a child does not have a 
right to be heard directly in court.178 This means that indirect ways of participation 
also must be accommodated, even if a child has initiated the proceedings himself.

In any event, the input of children must be given due weight, which implies that 
the competent authorities clarify and provide feedback to the child on how they 
have taken the child’s input into account and to what extent this has affected their 
decision.179 This is not to say that one should always listen to a child and children 
should be (made) aware of that,180 but clarification of the decision is a rather es-
sential component of the child’s effective participation. It is strongly related to the 
effectiveness of the proceedings, the child’s sense of (procedural) justice181 and 

174 Including training in communications skills; see also Guidelines, Part IV, A, paras. 14-15. 
The Guidelines also point at the significance of multidisciplinary approaches towards children  
accessing justice proceedings to safeguard ‘a comprehensive understanding of the child’; 
Guidelines, Part IV, A, paras. 16ff. See also UN High Commissioner 2013, para. 57.

175 See further Guidelines, Part IV, D, paras. 54ff.
176 See CRC Committee 2009b, paras. 28-29. See also UN High Commissioner 2013, para. 47.
177 The Guidelines also underscore that ‘[a] child should not be precluded from being heard solely 

on the basis of age’. It adds that ‘[w]henever a child takes the initiative to be heard in a case 
that affects him or her, the judge should not, unless it is in the best interests, refuse to hear the 
child and should listen to his or her views and opinion on matters concerning him or her in the 
case’; Guidelines, Part. IV, D, para. 47.

178 ECtHR (GC), 8 July 2003, Appl. No. 30943/96 (Sahin v. Germany).
179 CRC Committee 2009b, para. 45. See also UN High Commissioner 2013, para. 51. The Guide-

lines add that clarification is particularly prompted in case the child’s views have not been 
followed; Guidelines, Part IV, D, para. 49.

180 See also Guidelines, Part IV, D, para. 48.
181 Rap 2013.
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the accountability of decision makers. However, it can also be regarded relevant 
as a means to inform the child about his right to appeal the decision.182 This could 
mean, for example, that the child receives a written decision on his complaints or 
grievances in child-friendly wording.183 The importance of oral clarifications di-
rectly conveyed to the child should not be underestimated, however. In addition, 
there is a role to play for the child’s legal representative, lawyer or guardian ad 
litem.

5.3.3 Child-friendly outcomes and remedies

The final element of child-friendly proceedings concerns the outcomes and ulti-
mately the remedies provided. As just mentioned, the effective participation of a 
child affects the effectiveness of the remedies, which also relates the child’s sense 
of (procedural) justice184 and the accountability of perpetrators. But what about 
child-friendly remedies? What should they entail? International law and children’s 
rights standards do not provide much guidance here. It can be argued that remedies 
for children can have different forms and that the pedagogical orientation of many 
legal systems in relation to children provides room for much creativity in this regard. 
An example of such an orientation can be found in the case law of the Dutch 
Council for the Administration of Criminal Justice and Child Protection (i.e. the 
appellate court in complaints procedures for children in youth custodial institutions 
in the Netherlands). The Appeals Committee of the Council has found that the 
compensation must fit the nature and content of the challenged decision and that 
three elements should be taken into account. Firstly, the compensation should be 
of pedagogical significance; secondly, it should preferably be non-financial com-
pensation; and thirdly, it should meet the wishes of the child concerned.185 The 
third element means that the child should be heard when defining the compensa-
tion, which connects well to Article 12 of the CRC.

The Guidelines furthermore underscore the importance of timely enforcement 
of decisions concerning remedies. ‘National authorities should take all necessary 
steps to facilitate the execution of judicial decisions/rulings involving and affecting 
children without delay.’186 And when a decision has not been enforced, the child 
should be informed and granted access to justice.187

182 Guidelines, Part IV, E, para. 75.
183 Ibid.; see e.g. Rechtbank Rotterdam (District Court of Rotterdam), 2 February 2017, 

ECLI:NL:RBROT:2017:911; Lancashire County Council, 4 February 2016 [2016] EWFC 9; 
Gerechtshof Arnhem-Leeuwarden (Court of Appeal Arnhem-Leeuwarden), 21 March 2017, 
ECLI:NL:GHARL:2017:2579; Rechtbank Midden-Nederland (District Court of the Center of 
the Netherlands), 22 March 2017, ECLI:NL:RBMNE:2017:1541.

184 See e.g. Tyler 2006; see also Rap 2013.
185 See Appeals Committee, 19 November 2003, 03/1608/JA; see further Liefaard 2008, pp. 531-

532.
186 Guidelines, Part IV, E, para. 76.
187 Ibid., para. 77.
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6. SPECIAL FOCUS: OPTIONAL PROTOCOL TO THE CRC ON  
A COMMUNICATIONS PROCEDURE – ACCESS TO JUSTICE  
AT THE INTERNATIONAL LEVEL

6.1 Introduction

In 2014, the Third Optional Protocol to the CRC on a communication procedure 
(or OPIC)188 entered into force.189 It establishes a complaint procedure for children 
concerning alleged violations of their rights under the CRC and/or its optional 
protocols. It allows individual children, groups of children and states to bring com-
munications before the CRC Committee.190 The adoption of the Protocol has been 
welcomed as an important milestone in recognizing children’s rights, affirming the 
child as a ‘subject of rights’191 and it provides access to justice and remedies at the 
international level to a child.192

This paragraph focuses on the Protocol as a new feature of children’s access to 
justice at the international level. It briefly touches upon the development and draft-
ing process of the Protocol and explores some of the key provisions of and proce-
dures under the Protocol. Ultimately, this paragraph focuses on three main 
implementation challenges of the Protocol; accessibility, child-friendly procedures, 
and remedies, which relate to the prerequisites for children to access justice ef-
fectively.

6.2 Background of the Optional Protocol

The initiative to develop an optional protocol to the CRC on communication pro-
cedures began in the early 2000s, and was led by NGOs working in the field of 
children’s rights.193 At that time, the CRC was the only international human rights 
instrument with a mandatory reporting mechanism that lacked a communication 
procedure,194 and it was recognized that in the absence of such a mechanism, the 
protection of children’s rights was ‘incomplete’.195 In 2009, an open-ended work-

188 The acronym OPIC is used by the Office of the High Commissioner for Human Rights; see 
<http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx> (last visited 
24 May 2017).

189 UN GA Res. A/RES/66/138, 19 December 2011 (entry into force April 2014).
190 Spronk-Van der Meer, p. 269; Smith 2013, p. 307.
191 Preamble OPIC.
192 See Spronk-Van der Meer 2014, pp. 268-269; Lee 2013, p. 14. See also Clark 2015, p. 217, who 

observes that with the adoption of the Third Optional Protocol ‘any remaining objections to the 
legal capacities of children at the international level have since been eviscerated’.

193 Spronk-Van der Meer 2014, p. 270; see also Joint Statement 2008, p. 2.
194 Following the adoption of the protocol, all international human rights treaties with a manda-

tory reporting mechanism, now have a complaint procedure. In that sense, the adoption of the 
protocol filled a lacuna; see Smith 2013, pp. 305-406; Spronk-Van der Meer 2014, p. 269; Joint 
Statement 2008, p. 2.

195 Joint Statement 2008, p. 2.
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ing group was established to explore the possibility of an optional protocol.196 The 
final text of the Protocol was adopted in 2011 and the Protocol entered into force 
in 2014. To date, it has been ratified by 34 states197 and the CRC Committee has 
published one decision (of inadmissibility).198

Throughout the drafting process the working group sought to make the protocol 
consistent with other existing UN-level communication procedures and to ensure 
that the protocol took into account the specific needs and vulnerabilities of children. 
Consequently, it includes procedural provisions similar to other communication 
procedure and promotes adapted and child-friendly procedures to enable children 
to participate effectively. Moreover, the Optional Protocol is guided by the prin-
ciple of the best interests of the child, which is unique compared to its equivalents.199

6.3 Scope of the Optional Protocol

Under the Third Optional Protocol, the CRC Committee can receive communica-
tions with regard to states that have ratified the protocol, and in relation to alleged 
violations that took place after its entry into force.200 Communications may be filed 
by or on behalf of individual children or group of individual children, who claim 
to be victims of rights violations.201 In addition, the CRC Committee is competent 
to receive inter-state communications, in which one state party can allege that 
another state party is not fulfilling its obligations under the CRC and/or its op-
tional protocols.202 During the drafting process, and with the support of children’s 
rights scholars and NGOs, the draft version of the protocol included an opt-in 
mechanism of collective communication (i.e. class action), which could be submit-

196 See Human Rights Council, Resolution 11/1, Open-ended Working Group on an optional pro-
tocol to the Convention on the Rights of the Child to provide a communications procedure, 17 
June 2009, A/HRC/RES/11/1, para. 1; Human Rights Council, Resolution 13/3, Open-ended 
Working Group on an optional protocol to the Convention on the Rights of the Child to provide 
a communications Procedure, 14 April 2010, A/HRC/RES/13/3; for more on the drafting his-
tory see also Lee 2013, pp. 14-15; Spronk-Van der Meer 2014, pp. 270-271.

197 See <https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11-d&chapter
=4&clang=_e> (last visited 19 May 2017).

198 UN Committee on the Rights of the Child, Communication No. 1/2014, CRC/C/69/D/1/2014, 
para 5. According to the OHCHR the CRC Committee has decided three other cases, which will 
be published in the course of 2017 (i.e. after editorial revision), and fifteen cases are pending 
(inquiries made by the author on 16 May 2017).

199 See Smith 2013, pp. 307-308; Spronk-Van der Meer 2014, p. 271; Preamble Optional Protocol 
to the Convention on the Rights of the Child on a communications procedure, New York 19 
December 2011, A/RES/66/138 (OPIC); UN General Assembly, Report of the Open-ended 
Working Group on an optional protocol to the Convention on the Rights of the Child to provide 
a communications procedure, 25 May 2011, A/HRC/17/36 (Report A/HRC/17/36), para. 29.

200 Art. 1(1) and (2) and Art. 20(1) OPIC. Communications may refer to provisions of the CRC 
and/or its Optional Protocols; Art 5(1) OPIC.

201 Art. 5(1) OPIC.
202 Art. 12(1) OPIC.
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ted by human rights institutions, ombudspersons or NGOs.203 This mechanism 
would not have required the identification of individual children and thus could 
have allowed communications dealing with systemic violations, and benefit vulner-
able groups that feared persecution.204 This mechanism faced heavy opposition, 
however, and was subsequently rejected in the final stages of the drafting. The 
(then) chairperson of the CRC Committee has described the failure to include a 
collective communication mechanism as a ‘disappointment’.205

Two other features should be mentioned here. Firstly, the CRC Committee is 
instructed to facilitate a friendly settlement regarding each communication, which 
if successful closes consideration of the communication.206 The Third Optional 
Protocol also enables the CRC Committee to conduct inquiry procedures upon 
receipt of information indicating ‘grave or systematic violations’ of the CRC or its 
optional protocols by a state party.207

6.4 Challenges in implementing children’s access to justice under the 
Third Optional Protocol

In theory, the Third Optional Protocol makes it possible to enforce the rights of the 
child under the CRC at the international level. This can certainly be regarded as a 
recognition of the child’s right to access justice and seek remedies. There are some 
challenges, however, with regard to the Protocol that could have an impact on a 
child’s access to justice and effective remedies in practice.208 Three of these chal-
lenges that will be addressed in this contribution are: accessibility, the child-friend-
liness of the procedures, and appropriate remedies.

6.4.1 Accessibility

The issue of accessibility, among other things, relates to the legal capacity of chil-
dren and their (subsequent) dependence on adult assistance.209 As mentioned ear-
lier, in many domestic jurisdictions, children lack (to a certain degree) legal 
capacity to take legal action and initiating complaints against the state therefore is 

203 Art. 7(1) and (2) UN General Assembly, Revised Proposal for a draft optional protocol 
prepared by the Chairperson-Rapporteur of the Open-ended Working Group on an optional 
protocol to the Convention on the Rights of the Child to provide a communications procedure, 
18 January 2011, A/HRC/WG.7/2/4.

204 Report A/HRC/17/36, supra n. 200, paras. 49-50.
205 See Lee 2013, p. 15; Report A/HRC/17/36, supra n. 200, para. 47; Spronk-Van der Meer 2014, 

p. 272.
206 Arts. 9 and 12(5) OPIC.
207 Arts. 13ff OPIC; this is an opt-out mechanism; see Art. 13(7) OPIC.
208 For more see Grover 2015.
209 Another challenge regarding the accessibility concerns the physical distance and the costs in-

volved in travelling to Geneva. As far as the physical distance is concerned, Art. 19(1) Rules 
of procedure under the Optional Protocol to the Convention on the Rights of the Child on a 
communications procedure, 16 April 2013, CRC/C/62/3 (OPIC Rules of Procedure) provides 
that the oral hearing can take place ‘by way of video or teleconference’.
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‘problematic or even impossible’.210 Some have argued that this is particularly 
challenging, because the Protocol requires that domestic remedies be exhausted 
before accessing the communication procedure and children may be excluded from 
accessing domestic remedies due to their legal incapacity.211 The lack of capacity 
to take legal action at the domestic level does not mean that the child cannot do so 
with the assistance of his parents or ad hoc legal representatives, despite the chal-
lenges raised earlier. In addition, the lack of legal standing at the domestic level 
does not automatically rule out legal standing at the international level. On the 
contrary, children do have legal standing before regional human rights courts and 
international human rights bodies,212 despite the presence of the same exhaustion 
of domestic remedies requirements. And the ‘de jure and de facto access [of minors] 
to international human rights bodies is not necessarily determined by domestic 
laws’.213 The Third Optional Protocol furthermore allows for submitting a com-
munication if the application of remedies is ‘unreasonably prolonged or unlikely 
to bring effective relief’.214 This could be interpreted in a manner that overcomes 
the exhaustion rule, and allows children who lack legal capacity, or effective and 
timely access to remedies, to submit a communication directly to the CRC Com-
mittee.215 If the legal standing of the individual child is not recognized, he will be 
particularly dependent upon parents and others. Without their support it may be 
difficult for children to bring complaints at the national or international level.216 
In light of this it is rather remarkable that the Third Optional Protocol does not 
provide for the appointment of an ad hoc and neutral representative by the CRC 
Committee,217 ex officio or upon request, while it allows, when it is deemed 
justified,218 submitting communication without the consent of the child. This rais-
es concerns in light of the child’s right to access justice and underscores the sig-
nificance of legal empowerment of children.

210 Smith 2013, p. 313.
211 Smith 2013, pp. 315-316.
212 See Skelton (forthcoming); Smith 2013, p. 312; see also Scheinin 2007, pp. 142ff. and Florescu 

(forthcoming).
213 Scheinin 2007, p. 144.
214 Art. 7(5) OPIC.
215 Spronk-Van der Meer 2014, pp. 273-274.
216 Smith 2013, p. 313. This is particularly the case in light of the denial of the collective complaint 

mechanism, see Grover 2015, p. 23; Smith 2013, pp. 315-316.
217 Smith 2013, p. 315, refers to this as ‘[a]rguably an omission’.
218 Art. 5(2) OPIC. This should be interpreted restrictively, bearing in mind Art. 12 CRC and the 

broad support for child participation during the drafting process; see Spronk-Van der Meer 
2014, p. 277 with reference to Lembrechts 2012. See Rule 13(3) OPIC Rules of Procedure, 
which states: ‘[…] communications may be submitted on behalf of the alleged victim(s) with-
out such express consent, provided that the author(s) can justify her/his/their action and the 
Committee deems it to be in the best interests of the child. If possible, the alleged victim(s) on 
whose behalf the communication is presented may be informed of the communication and her/
his/their views shall be given due weight in accordance with her/his/their age and maturity.’
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6.4.2 Child-friendly proceedings

The second challenge relates to the child-friendliness of the proceedings. This 
concerns, first of all, the availability to children of information on the Third Op-
tional Protocol. The Third Optional Protocol requires its dissemination in acces-
sible formats to adults and children, including those with disabilities,219 but this is 
challenging in practice. The case law of the CRC Committee so far includes only 
a single decision and it is quite unlikely that states will feel invited to inform chil-
dren and their representatives about the possibility to lodge individual communica-
tions against itself.220 Although dissemination is an obligation, in practice this is 
hardly enforceable. The CRC Committee could call upon states to take this obliga-
tion seriously, also in relation to Article 42 of the CRC, which concerns dissemina-
tion of the CRC, and has been addressed by the committee on an on-going basis 
in its constructive dialogues with states parties and in its general comments.

The Third Optional Protocol requires that the CRC Committee develops ‘child-
sensitive procedures’.221 According to its rules of procedure the CRC Committee 
is held to provide applicants with information on the progress of the proceedings 
and any decisions in an ‘appropriate and accessible format for adults and children 
alike, adapted, to the extent possible, to the age and maturity of the authors(s)’.222 
Hearings (for both individual communications and inquiry proceedings) will be 
conducted in closed meetings, and must ensure that children are not heard in the 
presence of state representatives, unless the child so requests and the CRC consid-
ers this in the child’s best interests.223 The protocol thus includes specific consid-
eration relating to the vulnerabilities and needs of children, which also comes with 
several protection measures. For example, the protocol requires states to ensure 
that child applicants are not subjected to rights violations or ill-treatment as a 
consequence of communication or cooperation with the CRC Committee, and the 
rules of procedure provide that, as a rule, the identities of the child applicants remain 
undisclosed.224 Above all, it recognizes the principle of the best interests of the 
child as a ‘primary consideration’ in the procedures and enables the CRC Com-
mittee not to examine a communication if it is found to not be in the best interests 
of the child.225

The Third Optional Protocol also anchors the right of the child to be heard in 
the procedures by requiring that the CRC Committee shall ‘have regard for the 
rights and views of the child, the views of the child being given due weight in  
accordance with the age and maturity of the child’ and this illustrates the intention 

219 Art. 17 OPIC; cf. Art. 42 CRC; Smith 2013, pp. 309-310.
220 The communications procedure under the African Charter on the Rights and Welfare of the 

Child suffers from the same problem; Sloth-Nielsen 2015, p. 264. See also Langford and Clark 
2010.

221 Art 3(1) jo. Art. 2 OPIC.
222 Rule 14(1) OPIC Rules of Procedure.
223 Rule 19(1) and Rule 39(3) OPIC Rules of Procedure.
224 Art. 4(1) OPIC; Rules 29 and 33 OPIC Rules of Procedure.
225 Preamble OPIC; Arts. 2 and 3(1) and (2) OPIC.
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of involving children in the proceedings.226 The rules of procedure establish sev-
eral safeguards for children, including adapted information and procedures, the 
requirement to publish decisions that are accessible to children and in a friendly 
language, safeguards to ensure the privacy of children, and child-sensitive hear-
ings.227 However, effective participation also depends on other procedural aspects 
and the way the CRC Committee actually performs its duties under the rules of 
procedure. The inadmissibility of non-written communications,228 for example, 
may pose a significant obstacle to the participation of children. And the Protocol 
does not include specific provisions on child-friendly measures available to the 
child to enable him to participate. In practice, as communications require legal 
assistance, it is unclear to what extent the CRC Committee will provide children 
with child-friendly explanation on the process and its possible outcomes, or provide 
information directly to children.229 On the CRC Committee’s website, for example, 
no child-friendly information is available (yet).230

6.4.3 Remedies

The third implementation challenge relates to the effectiveness of the remedies 
offered by the Protocol. Upon finding violations the CRC Committee can make 
recommendations to state-parties, and these may include rehabilitation, reparation, 
financial compensation, guarantee of non-repetition, as well as recommendations 
to adopt legislative, institutional or other kinds of general measures.231 The Pro-
tocol is silent on specific child-friendly or child-appropriate remedies. State-parties 
are required to give the recommendation ‘due consideration’ and submit a written 
response. Yet the procedure is limited as the recommendations are non-binding, 
and cannot be enforced.232 The right to an effective remedy constitutes the ‘bridge 
between theoretical recognition and meaningful enforcement’ of human rights,233 
and as mentioned before the CRC Committee has long held that ‘for rights to have 
meaning, effective remedies must be available to redress violations’.234 The ef-
fectiveness of international communications procedures is not a given, however, 
and the impact of the Third Optional Protocol beyond its significant symbolic 

226 Art. 2 OPIC; see also Rule 19(1) OPIC Rules of Procedure; Spronk-Van der Meer 2014, p. 277.
227 Rules 3, 14, 15(3), 19, 21, 27(1) and 39 OPIC Rules of Procedures; see also Preamble of the 

OPIC.
228 See Art. 7 OPIC.
229 Spronk-Van der Meer 2014, pp. 274-275 and 278-279; see also Grover 2015, pp. 188-187 and 

109-110.
230 See <http://www.ohchr.org/EN/HRBodies/CRC/Pages/CRCIndex.aspx> (last visited 27 April 

2017).
231 Rule 27(4) OPIC Rules of Procedure.
232 Art. 11(1) OPIC.
233 Human Rights Council Working Group on an optional protocol to the Convention on the Rights 

of the Child to provide a communications procedure, Marta Santos Pais, Special Representa-
tive of the Secretary-General on Violence against Children, 14 December 2009, UN A/HRC/
WG.7/1/CRP.7, p. 2.

234 CRC Committee 2003, paras. 24, 27.



77

value depends on the quality of the decisions made in Geneva, which ultimately 
revolves around a careful scrutiny of the legal issues at stake and the effectiveness 
of the remedies offered. For children, the latter is largely determined by the CRC 
Committee’s ability and willingness to take a stand with regard to children’s legal 
standing, to enable children to participate effectively and to issue decisions through 
which children feel that they are taken seriously. The interaction between the com-
munications, including friendly settlements and visits, and the reporting system is 
of great significance in this regard.235 It can also be argued that a significant ele-
ment of the Protocol is its influence on remedies in the national context. Children 
can benefit from the establishment of domestic mechanisms, and the protocol aims 
to encourage state-parties to develop ‘appropriate national mechanisms’ to enable 
children to have access to effective remedies at the domestic level.236 As mentioned 
earlier, in that regard, a close reading of the Protocol suggests that in the absence 
of effective remedies a communication can be brought directly before the CRC 
Committee. This can be seen as a further incentive for state-parties to augment 
national remedies and ensure children’s access to justice at the domestic level.237 
The CRC Committee can guide the states on how to do that in a legally empowered 
and child-friendly manner.238

7. CONCLUDING OBSERVATIONS – TOWARDS A RESEARCH AND 
SPECIFIC IMPLEMENTATION AGENDA

This contribution has made clear that children have a right to access justice under 
international human rights law, which comes with obligations for states. Children 
experience specific challenges in enjoying their right to access justice and seek 
effective remedies against (alleged) violations of their human rights and funda-
mental freedoms. These challenges relate to children’s dependent and vulnerable 
status, but also to a lack of willingness to accept that children have rights and must 
be enabled to exercise these rights.

Although the concept of access to justice is not new at all, it has taken a while 
before children were regarded as bearers of the right to an effective remedy and 
access to justice. Consequently, the field of access to justice for children is rela-
tively young. And even though it has gradually received more attention and can 
count on even more attention since the adoption of the Third Optional Protocol to 
the CRC, one must acknowledge that for an effective implementation of access 
justice for children one needs to move beyond the level of standard-setting. There 

235 Steiner argues (in relation to the role of the Human Rights Committee under the Optional 
Protocol to the ICCPR) that the main function of committee is ‘expounding (elucidating, in-
terpreting and explaining) the Covenant so as to engage the Committee in an ongoing, fruitful 
dialogue’ with all actors and that the committee should take the discretion to carefully select 
their cases; Alston and Goodman 2013, pp. 836-837.

236 Preamble OPIC; see also Smith 2013, pp. 320-321.
237 Art. 7(5) OPIC; see Joint Statement 2008, p. 2.
238 See also Lee 2013, p. 15; Smith 2013, p. 309; Spronk-Van der Meer 2014, pp. 269-270.
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is a role to play for the CRC Committee, as well as for both state and non-state 
actors in developing an implementation agenda targeted at the implementation of 
access to justice for children in specific contexts. Until now, international develop-
ments on this matter have resulted in comprehensive but also rather generic docu-
ments providing standards and/or guidance for states. And even though all these 
documents acknowledge that access to justice has many different faces and requires 
specific action towards specific groups of children in specific contexts, they are 
not (yet) offering much guidance on specific approaches. Fortunately, a number of 
CSOs as well as UNICEF have stepped in and developed specific projects on ac-
cess to justice.239 These projects are not consistent, however, in the way that they 
approach the matter, let alone that their added value is carefully measured and 
evaluated.

This contribution concludes with the submission that there is a world to win if 
academia steps in as well, joins forces with the stakeholders mentioned and con-
tributes to the development of (the concept of) access to justice, as a fundamental 
human right of every child. It could assist in conceptualising access to justice and 
assess and scrutinise the requirements for an effective implementation, particu-
larly in relation to: 1) specific groups of children, including the most stigmatized 
groups of children; 2) specific contexts, including family law disputes, child pro-
tection measures, juvenile justice proceedings, migration and asylum proceedings, 
deprivation of liberty, biomedical issues, issues related to violence against and 
exploitation of children and matters related to responsibilities of businesses for 
children’s rights; and 3) specific forms of access to justice, including formal justice 
proceedings, alternative forms of dispute resolution and informal ways of provid-
ing for remedies.240 Academic research could also assist in understanding and 
further developing the requirements for effective enjoyment of children’s access 
to justice, again in ways adapted to children’s age and maturity. And finally, it could 
also help to critically reflect on the added value of access to justice as a child’s 
right in light of his specific characteristics, revolving around development, vulner-
ability, autonomy, agency and special relationship with parents and the extended 
family. There is no doubt that access to justice can be of added value for children. 
Its true meaning, however, can only be assessed as part of a joint effort, which 
comprehensively scrutinises the concept and its practical implications for children 
around the world. It needs no explanation that children themselves should be part 
of this on-going exercise as well.

8. PROPOSITIONS AND POINTS FOR DISCUSSION

1. Without recognizing that children have procedural rights, including the right 
of access to justice, and without recognizing that these rights are as important 

239 See e.g. UNICEF 2015 and ECPAT (forthcoming report on access to justice).
240 See e.g. Bedner and Vel 2010.
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as substantive rights, the UN Convention on the Rights of the Child will never 
be able to live up to its promises.

2. The CRC Committee has a crucial role to play in the development of the concept 
of access to justice for children. It should carefully reflect on the questions 
raised above and systematically include one or more paragraphs on access to 
justice in its concluding observations and in its general comments.

3. The CRC Committee should carefully develop its ‘jurisprudence’ under the 
Third Optional Protocol and by doing so it could provide authoritative guidance 
on the conceptualisation and implementation of the right to access to justice. 
The multidisciplinary composition of the CRC Committee is of added value 
in this regard, but legal expertise cannot be missed.

4. The CRC Committee should carefully select its cases (less is more) and develop 
creative and innovative ways to settle disputes (distinction between cases that 
require a decisions and cases that benefit more from a friendly settlement).

5. Given the fundamental meaning of the right to access to justice, the CRC 
Committee should regard this right as one of the general principles of the 
UN Convention on the Rights of the Child, in addition to the four principles 
already identified as such.

6. Both state and non-state actors, including businesses, should include access to 
justice mechanisms for children in their policies towards protecting children’s 
rights and interests, and they should carefully and periodically evaluate these 
policies.

7. Academia should develop a specific research agenda on access to justice for 
children around the following four topics:
(a) Conceptualisation of the right to access to justice for children;
(b) Implementation of access to justice for children in specific contexts;
(c) Interdisciplinary perspectives on access to justice for children; and
(d) Added value of access to justice for children, including the following 

two questions: To what extent can and do children benefit from access 
to justice?

8. Academic institutions should include specific modules on children’s rights, 
including access to justice for children, into their curricula aiming at the (pre-
service) education of professionals who want to work for and/or with children.
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 PREFACE

This update was drawn from all of the previous working documents of the Perma-
nent Bureau of the Hague Conference on Private International Law (the Permanent 
Bureau) on the Parentage / Surrogacy Project, in particular, (1) the 2014 Report 
and (2) its accompanying 2014 Study, both authored by Ms. Hannah Baker, Senior 
Legal Officer at the Permanent Bureau, and (3) the 2016 Background Note), co-
authored by Dr. Michael Wells-Greco, Consultant to the Permanent Bureau, Ms. 
Laura Martínez-Mora, Principal Legal Officer at the Permanent Bureau and Mr. 
Keith Loken, Consultant to the Permanent Bureau.

Sections 2, 3 and 4 of this paper include extracts from working documents 
drafted in 2016, in particular the 2016 Background Note. Section 5 is an extract 
from the 2016 Background Note, which itself summarises the content of the rel-
evant parts of the 2014 Report and the 2014 Study.

All documents of the Hague Conference on Private International Law (HCCH) 
on the Parentage / Surrogacy Project mentioned in this contribution, including the 
Key Documents of the Permanent Bureau listed on page 93 above under Key 
Documents of the Permanent Bureau, are available on the HCCH website at <www.
hcch.net> under ‘Parentage / Surrogacy’ or ‘Governance/Council on General Af-
fairs and Policy’.

1. INTRODUCTION

Law and society have always attached a distinct significance to a person’s status, 
and ‘parentage’ confers status on both the adult(s) and on the child. Every legal 
system assigns parents to children because each legal system attaches legal con-
sequences to the status of being a parent or child of a certain person. These legal 
consequences are very diverse. For example, in nationality law, the child may 
obtain the nationality of his or her parents. In terms of private law, the parents may 
be under an obligation to maintain their child and have parental responsibility for 
the child, and children may be entitled to inherit from their parents. In each of these 
cases, it must be determined who is (are) the legal parent(s) of the child.

Disparities between legal parentage may arise in a wide range of situations, 
including: children conceived during a marriage and born after the end of the mar-
riage; children conceived during a first marriage of the mother and born during a 
second marriage of the mother; children conceived before the marriage and born 
after the dissolution or annulment of the marriage; the legal attribution of pater-
nity to a man or maternity to a woman with no genetic link to the child; assisted 
donor conception by a gamete donor; and surrogacy.1 States’ approaches to the 
establishment and contestation of legal parentage in these situations and in the 
context of children born by means of assisted reproductive technology (ART) and 
international surrogacy arrangements (ISAs), vary significantly. One clear theme 

1 2016 Background Note, para. 10.
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has emerged. Where children are connected with more than one State or move 
cross-border, the application of different rules on jurisdiction, applicable law and 
the international circulation of foreign public documents (i.e. birth certificates, 
civil status documents) and judicial decisions (i.e. rules on recognition) has led to 
situations of uncertain and ‘limping’ legal parentage.

Given these national differences, the Permanent Bureau has been working spe-
cifically on the private international law issues surrounding the status of children, 
including issues arising from ISAs (the Parentage / Surrogacy Project) since 2010.2 
The Parentage/Surrogacy Project focuses on the issue of cross-border recognition 
of parent-child relationship statuses,3 including ISAs. The work of the Permanent 
Bureau, done under the direction of the Council on General Affairs and Policy (the 
Council) of the HCCH, started focusing first on parentage generally in 2011 (‘Pre-
liminary Note on the private international law issues surrounding the status of 
children, including issues arising from ISAs’ (2011 Note)),4 and then in 2012 on 
ISAs more specifically (‘Preliminary Report on the issues arising from ISAs’ (2012 
Report)).5

In 2012, however, the Council decided that the work should focus again on 
legal parentage or ‘filiation’ more broadly, including ISAs.6 With this in mind, 
in 2013 the Permanent Bureau drafted several Questionnaires to obtain more de-
tailed information regarding the extent and nature of the private international law 
issues being encountered in parentage, including ISAs. The answers to those ques-
tionnaires were analysed by the Permanent Bureau in 2014 in a report on ‘The 
desirability and feasibility of further work on the Parentage / Surrogacy Project’ 
(2014 Report), and its accompanying ‘Study of legal parentage and the issues aris-
ing from ISAs’ (2014 Study), which formed the basis for further work.

2 This topic was also discussed in June 2010 at the meeting of the Special Commission on the 
practical operation of the 1993 Hague Convention on Protection of Children and Co-operation 
in respect of Intercountry Adoption, which viewed as inappropriate the use of the Convention 
in cases of international surrogacy, see Conclusion and Recommendation No. 25.

3 See Conclusions and Recommendations of the Council of April 2010, pp. 3-4. This was a sug-
gestion that was first proposed during the informal consultations which took place regarding 
the future work programme of the HCCH in 2001 (Observations concerning the Strategy of the 
Hague Conference – Observations made by other international organisations and observations 
made in a personal capacity in response to the Secretary General’s letter of 30/31 July 2001 
(Preliminary Document No. 20 for the attention of the Nineteenth Session)).

4 ‘Private international law issues surrounding the status of children, including issues arising 
from international surrogacy arrangements’, Preliminary Document No. 11 of March 2011 for 
the attention of the Council of April 2011, drawn up by the Permanent Bureau of the HCCH.

5 ‘A preliminary report on the issues arising from international surrogacy arrangements’, 
Preliminary Document No. 10 of March 2012 for the attention of the Council of April 2012, 
drawn up by the Permanent Bureau of the HCCH.

6 See Conclusions and Recommendations of the Council of 17-20 March 2012, para. 21: 
‘obtain more detailed information regarding the extent and nature of the private international law  
issues being encountered in relation to ISAs, as well as in relation to legal parentage or “filia-
tion” more broadly’.
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On the basis of the conclusions of the 2014 Study and Report, and the 2015 
Updating Note published by the Permanent Bureau,7 the Council decided in 2015 
that an Experts’ Group be formed to consider the ‘feasibility of advancing work 
on the private international law issues surrounding the status of children, including 
issues arising from ISAs’.8 The first meeting of the Experts’ Group was held in 
February 20169 and the second in January-February 2017. The Council meeting 
in March 2017 agreed that the work should continue and that the Experts’ Group 
should report to the Council at its next meeting in 2018.

The focus of the work of the Experts’ Group and the Permanent Bureau at this 
time is to explore ‘preliminary views as to the type and scope of a possible instru-
ment in the field of parentage, binding or otherwise, including the question wheth-
er specific scenarios (e.g. parentage in the context of donor conceived children or 
ISAs) warrant a particular focus or differentiated approach’.10 While the Experts’ 
Group agreed that an urgent global response is needed to respond to parental sta-
tuses (and responsibilities) in the context of ISAs and donor conceived children, 
consideration as to the possible approaches to ISAs and ART in the field of parent-
age in any private international law instrument on legal parentage remains open.11

This contribution seeks to provide an update on the work of HCCH on the 
Parentage / Surrogacy Project. It draws from, and includes extracts of, the work 
already published by the Permanent Bureau.12 This paper has been prepared for 
the Royal Netherlands Society of International Law in order to update the interna-
tional law community in relation to an evolving topic. It also seeks to identify some 
key considerations relevant for those interested in the rights of children, being the 
focus of the 2017 Annual Meeting of the Society.

2. IMPORTANT DEVELOPMENTS IN RELATION TO LEGAL 
PARENTAGE (INCLUDING CASES OF ART)

Important developments in relation to the establishment / recognition of legal 
parentage have been identified at European and national level.

 7 ‘The Parentage / Surrogacy Project: An Updating Note’, Preliminary Document No. 3A of Feb-
ruary 2015 for the attention of the Council of March 2015, drawn up by the Permanent Bureau 
of the HCCH (2015 Updating Note).

 8 See Conclusions and Recommendations of the Council of 24-26 March 2015, para. 5.
 9 The Group concluded that work should continue, whilst its focus should be primarily on 

recognition. See Report of the February 2016 meeting of the Experts’ Group on Parentage / 
Surrogacy, para. 16. This view was endorsed by the Council in its Conclusions and Recom-
mendations at the March 2016 Council.

10 2016 Background Note, para. 3.
11 See Report of the January/February 2017 meeting of the Experts’ Group on the Parentage / 

Surrogacy Project, para. 37.
12 See Key HCCH Documents, supra p. 93. In the following sections of this report, the (lengthy) 

footnotes presented in the original documents have either been shortened or left out.
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2.1 European

As to regional developments, mention should be made of the regulation adopted 
in June 2016 by the European Parliament, simplifying the circulation of certain 
public documents between Member States.13 The Regulation covers public docu-
ments issued by the authorities of a Member State in accordance with its national 
law relating to some of the issues covered by this note, such as birth, parenthood 
and adoption. The Regulation deals with the authenticity of public documents but 
not with the recognition of the contents and effects of such documents.14 The Union 
multilingual standard forms established by this Regulation will not produce legal 
effects as regards the recognition of their content in the Member States where they 
will be presented. When used, they will have the same formal evidentiary value as 
their national equivalents as regards their authenticity.

2.2 The European Court of Human Rights

The European Court of Human Rights (ECtHR), for instance, has considered the 
case of Mandet v. France,15 which concerned the recognition of genetic paternity. 
Mr. and Ms. Mandet were divorced and had two children together. Ms. Mandet 
had a third child. Mr. and Ms. Mandet resumed their relationship a year later and 
Mr. Mandet recognised Ms. Mandet’s third child. This was recorded on the child’s 
birth certificate. When the child was eight years old, the genetic father applied to 
the Tribunal de Grande Instance de Nanterre, asking it to overturn Mr. Mandet’s 
recognition of paternity, and requested that he be recognised as the child’s legal 
father. The ECtHR held that in quashing Mr. Mandet’s recognition of paternity 
France had not infringed Article 8 (right to respect for private and family life) of 
the European Convention on Human Rights (ECHR). Considering the overlapping 
and competing interests, the ECtHR held that knowing the truth about the child’s 
origins would be in the best interests of the child, even in circumstances when the 
child wished to maintain his legal parentage with Mr. Mandet.

13 Regulation (EU) 2016/1191 of the European Parliament and of the Council of 6 July 2016 on 
promoting the free movement of citizens by simplifying the requirements for presenting certain 
public documents in the European Union. The Regulation shall apply from 16 February 2019.

14 At the time the European Commission made the proposal for this regulation, a second pro-
posal was envisaged which was to provide for the recognition of the content of civil status 
documents, including with reference to registered partnerships. The EU Parliament’s Com-
mittee on Legal Affairs has asked the European Commission to confirm whether the Com-
mission still intends to make such a proposal on the recognition of the content of civil status 
documents and, if so, when the outcome of the study and/or impact assessment will be avail-
able. See <www.europarl.europa.eu/sides/getDoc.do?type=OQ&reference=O-2016-000145& 
format=XML&language=EN>.

15 Appl. No 30955/12 (14 January 2016).
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2.3 National

In Spain in 2015, a new law on the child and adolescent protection system has 
modified some of the provisions of the Civil Code relating to the rules applicable 
to parentage (habitual residence is established as the principal connecting factor; 
failing which the nationality of the child; failing which, internal law), as well as 
the regulation of the claims and contestation of legal parentage.16

In Ireland, the Children and Family Relationships Act 2015 provides Rules on 
parentage in cases of assisted reproduction and the establishment of a national 
donor-conceived person register.17 One of the significant changes made by the 
2015 Act is the prohibition of the use of anonymous egg and sperm donation. The 
Act deals extensively with consent to the use of donor sperm or eggs.

In Ontario (Canada), the All Families Are Equal Act 2016, which entered into 
force on 1 January 2017, updates Ontario’s parentage and birth registration rules.18 
In cases where a child is conceived through assisted reproduction, the law provides 
that the parents are the birth parent and the birth parent’s partner, if any, at the time 
of the child’s conception. No court order is required.

In California (USA), birth certificates of children born in California will no 
longer identify a mother and father but will instead use the gender-neutral term 
‘parent’, with check boxes after each parent’s name signifying ‘mother’, ‘father’ 
or simply ‘parent’.19 Parents of children born prior to 1 January 2016, will be able 
to retroactively change their children’s birth certificates to the gender-neutral ter-
minology.

In the Netherlands, in December 2016, a Standing Committee on the Reassess-
ment of Parenthood (Staatscommissie Herijking Ouderschap) published its report 
on ‘Child and Parents in the 21st Century’.20 The Committee has proposed a 
number of legislative amendments, including: legal parentage beyond the two 
parent model; more than two persons being allowed to exercise parental responsi-
bility; and a legislative framework for surrogacy.

16 Law 26/2015, of 28 July, which modifies the child and adolescent protection system (Ley 
26/2015, de 28 de julio, de modificación del system de protección de la infancia y adolescen-
cia), Art. 2. The act is available at <www.boe.es/diario_boe/txt.php?id=BOE-A-2015-8470>.

17 Children and Family Relationships Act 2015 available at <www.irishstatutebook.ie/eli/2015/
act/9/enacted/en/print>.

18 Ministry of the Attorney General of Ontario, newsroom 29 September 2016, available at 
<https://news.ontario.ca/mag/en/2016/09/details-of-proposed-all-families-are-equal-act-2016.
html>.

19 AB-1951 is available at <http://leginfo.legislature.ca.gov/faces/billCompareClient.xhtml?bill_
id=201320140AB1951>.

20 ‘Kind en Ouders in de 21ste Eeuw’, Rapport van de Staatscommissie Herijking Ouderschap 
(Report of the State Commission on the Reassessment of Parenthood), 7 December 2017. The 
report is available in Dutch and English at <http://www.government.nl/latest/news/2016/12/07/
government-committee-amend-the-legislation-on-parentage-and-custody>.
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In Germany, the Sperm Donor Register Act 2017 (SaRegG – Samenspender-
registergesetz) will allow children born in 2018 and beyond to access their donor’s 
information.21

The Permanent Bureau has also identified relevant case law. In its judgment of 
21 June 2016, the Italian Court of Cassation held that the recognition of a child as 
the son of two mothers (the woman who gave birth to the child, and the woman 
who donated her ova), as indicated in a birth certificate issued abroad, is not in-
compatible with Italian public policy.22 In the Court’s view, the recognition is 
necessary to guarantee the right of the child to the cross-border continuity of his 
personal and social identity.

The German Federal Court, on 24 August 2016,23 had to decide on a motion 
to determine the legal paternity of a sperm donor regarding nine embryos, stored 
in a fertility clinic in California. The Court treated the judicial determination of 
paternity as a substantive law question and, as such, considered the German ap-
plicable law rule regarding paternity by descent. The Court held that the purpose 
of the applicable law rule is to govern all questions regarding the parent-child 
relationship on grounds of genetic descent. The Court rejected the motion, how-
ever, and held that it is not possible to judicially determine the legal paternity with 
respect to embryos. 

In a per curiam decision, the Supreme Court of the United States of America, 
on 26 June 2017, reversed the Arkansas Supreme Court’s decision to deny the 
registration of non-birth parents in a same-sex marriage on their child’s birth cer-
tificate.24 The petitioners were two married same-sex couples who had conceived 
children through anonymous sperm donation. When it came time to secure birth 
certificates for the new-borns, each couple filled out paperwork listing both spous-
es as parents. The Arkansas Department of Health issued certificates bearing only 
the birth mother’s name. The Arkansas Supreme Court’s majority ruled that ‘it does 
not violate equal protection to acknowledge basic biological truths.’ As the petition-
ers pointed out, other factual scenarios (beyond those present in this case) simi-
larly show that Arkansas birth certificates are about more than genetic parentage.

These legislative developments and the influential case law of senior courts 
continue to demonstrate that States are increasingly having to examine their law 
on parentage (domestic and cross-border) in light of medical developments in the 
field of ART, as well as in light of broader understandings of parenthood and 
families.

21 Act available at <http://dip21.bundestag.de/dip21/btd/18/124/1812422.pdf>.
22 Judgment No. 19599.
23 Bundesgerichtshof, XII ZB 351/15.
24 United States Supreme Court Marisa N. Pavan, et al. v. Nathaniel Smith, (2017) No. 16-992.
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3. IMPORTANT DEVELOPMENTS IN RELATION TO 
INTERNATIONAL SURROGACY ARRANGEMENTS

3.1 The UN Committee on the Rights of the Child

Issues relating to ISAs have been discussed at the UN Committee on the Rights of 
the Child in relation to a number of States from different points of view. For in-
stance, in the context of the UN Optional Protocol on the Sale of Children, the 
Committee noted its concern that in Israel ‘there is no appropriate screening pro-
cedure for prospective parents of children born by surrogate mothers abroad, aimed 
at preventing hidden sale of children and/or possible sexual abuse’.25 Regarding 
the USA, 

while noting that surrogate motherhood is a complex area which raises many dif-
ferent questions that fall outside the scope of the Optional Protocol, the Committee 
is nevertheless concerned that widespread commercial use of surrogacy in the State 
party may lead, under certain circumstances, to the sale of children. The Commit-
tee is particularly concerned about the situations when parentage issues are decided 
exclusively on a contractual basis at pre-conception or pre-birth stage (emphasis 
added).

Given these concerns, 

[t]he Committee recommends, in the light of articles 1 and 2 of the Optional Proto-
col, that the State party consider the possibility of developing legislation that would 
address the issue of sale of children which may take place in the context of surro-
gate motherhood and which is outside the scope of family law.26

In the context of the UN Convention on the Rights of the Child (UNCRC), while 
noting ‘that [Swiss] law prohibits surrogate motherhood and is aimed at discourag-
ing surrogate motherhood arrangements made abroad’, the Committee said that it 
was ‘nevertheless concerned about the uncertainty of the legal status of the child 
[in Switzerland] during the one-year period of assessment for possible adoption’.27 
Regarding France, the Committee welcomed the ‘decision by the Court of Cassa-
tion of 3 July 2015 on the legal recognition and registration of children born to 
surrogate mothers, and the decision of 12 December 2015 by the Council of State 
to grant nationality to such children’. The Committee expressed concern, how-

25 See the ‘Concluding observations on the report submitted by Israel under Art. 12, para. 1, of the 
Optional Protocol to the UNCRC on the sale of children, child prostitution and child pornogra-
phy’ (CRC/C/OPSC/ISR/CO/1), 8 June 2015, para. 28.

26 See the ‘Concluding observations on the combined third and fourth report submitted by the 
United States of America under Art. 12(1) of the Optional Protocol to the UNCRC on the sale 
of children, child prostitution and child pornography’ (CRC/C/OPSC/USA/CO/3-4), 2 June 
2017, paras. 24 and 25.

27 See the ‘Concluding observations on the combined second to fourth periodic reports of Swit-
zerland’ (CRC/C/CHE/CO/2-4), 26 February 2015, para. 46.
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ever, about ‘inconsistencies among registry offices in the issuance of nationality 
certificates’.28

The Committee also noted its concern that in Ireland there is ‘insufficient at-
tention to the rights and interests of children born as a result of assisted reproduc-
tion technologies, in particular with the involvement of surrogate mothers’.29 In 
the case of Georgia, the Committee recommended inter alia that the State ensure 
that children born through surrogacy are able to get access to the information about 
their origins.30

3.2 International Social Service

Building upon its 2013 call for action for ‘International Surrogacy - Preserving the 
best interests of children’, the International Social Service (together with a group 
of experts) met from 18 to 20 May 2017 at the Department of Law of the Univer-
sity of Verona to discuss the urgent need for national and international child-focused 
responses to ISAs.31 The main objective of this international and multi-disciplinary 
initiative is to establish a set of approximately 20 principles for the protection of 
the human rights of children born through cross-border surrogacy. It is hoped that 
this work will be very useful for the development and implementation of relevant 
domestic laws, as well as regional and international instruments, policies and prac-
tices in relation to ISAs.

3.3 The Council of Europe

At its meeting in Paris on 21 September 2016, the Committee on Social Affairs, 
Health and Sustainable Development of the Council of Europe considered in cam-
era a revised draft report on ‘Human rights and ethical issues related to surrogacy’ 
and decided to change the title of that report to ‘Children’s rights related to 
surrogacy’.32 On 11 October 2016, the Parliamentary Assembly of the Council of 
Europe voted (83 to 77) to reject a proposal to introduce international guidelines 

28 See the ‘Concluding observations on the fifth periodic report of France’ (CRC/C/FRA/CO/5), 
23 February 2016, para. 31.

29 See the ‘Concluding observations on the combined third and fourth periodic reports of Ireland’ 
(CRC/C/IRL/CO/3-4), 1 March 2016, para. 33.

30 See the ‘Concluding observations on the fourth periodic report of Georgia’ (CRC/C/GEO/
CO/4), 9 March 2017, para. 19.

31 International Social Service, ‘Call for Action 2016: Urgent Need for Regulation of Internation-
al Surrogacy and Artificial Reproductive Technologies’, February 2016, available at <www.
iss-ssi.org/I mages/Surrogacy/Call_for_Action2016.pdf>. International Social Service, Gen-
eral Secretariat, ‘Interna tional Surrogacy and Donor Conceived Persons: ‘Preserving the Best 
Interest of Children’: Call for Action by the International Social Service Network’, July 2013, 
available at <www.iss-ssi.org/images/Surrogacy/Call_for_Action2013_ANG.pdf>.

32 See <www.bionews.org.uk/page.asp?obj_id=715312&PPID=715256&sid=88>. The report by 
Rapporteur Ms. P. de Sutter is available in English and French at <http://assembly.coe.int/nw/
xml/XRef/Xref-Doc Details-EN.asp?fileid=23015&lang=EN&search=KjoqfHR5cGVfc3RyX
2VuOlJlcG9ydA>.
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on surrogacy and children’s rights. The report also included proposals to ban ‘for-
profit’ surrogacy. The question of children’s rights related to surrogacy is included 
in the (intergovernmental) Council of Europe Strategy for the Rights of the Child 
(2016-2021), and the Committee will continue to work on the issue in this frame-
work, as following the strategy is part of its general mandate.33

3.4 The European Court of Human Rights

The cases of Labassée v. France and Mennesson v. France34 considered the issue 
of the non-establishment in France of legal parent-child relationships in respect of 
children born in some states of the United States of America from surrogacy ar-
rangements. The ECtHR has heard three further cases relating to France and ISAs: 
Laborie v. France35 concerned the non-recognition of Ukrainian birth certificates 
in France with respect to two children born to a surrogate; and Foulon v. France36 
and Bouvet v. France,37 concerned the non-recognition in France of the acknowl-
edgment of paternity of intending fathers of children born to surrogates in India.

The ECtHR has unanimously found that the refusal by French authorities to 
transcribe the birth certificates of surrogate-born children in India violated the 
children’s right to respect for private life under Article 8 ECHR.38 At the core of 
the ECtHR’s reasoning is the principle that, where a child is concerned, the best 
interests of that child must be paramount. While the ECtHR continues to recognise 
the margin of appreciation of Member States to prohibit surrogacy agreements 
domestically, this decision limits the legal effect of such prohibitions where sur-
rogacy occurs abroad. While the decision applies the ECtHR’s earlier reasoning 
on surrogacy to a same-sex family for the first time, one of the applicants in each 
case was nevertheless the genetic parent of the children and the birth certificates 
in each case named the surrogate as the mother. It remains to be seen whether, 
where a birth certificate lists two persons of the same sex as the legal parents (as 
opposed to the genetic parents), non-recognition of these relationships would con-
stitute a violation of the Convention.

The decision of the Grand Chamber in Paradiso and Campanelli v. Italy (sepa-
ration of a surrogate born child from intending parents with no genetic connection 
to the child) was handed down on 24 January 2017.39 Reversing the judgment of 

33 See Strategy for Rights of the Child (2016-2021) at: <https://rm.coe.int/CoERMPublicCom-
monSearchServices/DisplayDCTMContent?documentId=090000168066cff8>.

34 Labassée v. France, Appl. No. 65941/11 (26 June 2014); Mennesson v. France, Appl. 
No. 65192/11 (26 June 2014).

35 Appl. No. 44024/13 (19 January 2017).
36 Appl. No. 9063/14 (21 July 2016).
37 Appl. No. 10410/14 (21 July 2016).
38 Foulon v. France and Bouvet v. France, supra n. 37 and n. 38.
39 Paradiso and Campanelli v. Italy, Appl. No. 25358/12 (24 January 2017), concerned the place-

ment in social service care of a nine-month old child who had been born in Russia following 
a gestational surrogacy contract entered into by a married Italian couple. It subsequently tran-
spired that they had no genetic relationship with the child.
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the Chamber, the Grand Chamber decided by eleven votes to six that there had 
been no violation of Article 8 ECHR in this case.

It should be noted, however, that none of these judgments ruled on the question 
of prohibiting or authorising surrogacy arrangements.40 Moreover, none of the 
judgments of the ECtHR to date has considered a complaint regarding the estab-
lishment or recognition of parentage in the context of (1) a traditional41 surro-
gacy arrangement, (2) a surrogate seeking to establish or maintain a parental status, 
or (3) the position of a second intending parent seeking to establish a parental 
status.42

3.5 The European Union

In its resolution of 17 December 2015 on the European Union’s (EU) Annual 
Report on Human Rights and Democracy in the World 2014 and the European 
Union’s policy on the matter, the European Parliament: 

[c]ondemns the practice of surrogacy, which undermines the human dignity of the 
woman since her body and its reproductive functions are used as a commodity; con-
siders that the practice of gestational surrogacy which involves reproductive exploi-
tation and use of the human body for financial or other gain, in particular in the case 
of vulnerable women in developing countries, shall be prohibited and treated as a 
matter of urgency in human rights instruments.43

40 Note, however, in Mennesson v. France and Labassée v. France, supra n. 35, and Paradiso the 
Chamber and the Grand Chamber respectively acknowledged that the States had the freedom 
to outlaw surrogacy arrangements. In the first two cases the ban pursued the legitimate aim of 
‘the protection of health’ and the ‘protection of the rights and freedoms of others’, and in the 
last case it pursued the legitimate aim of the ‘prevention of disorder’ and the ‘protection of the 
rights and freedoms of others’.

41 See 2014 Report, Annex A: A traditional surrogacy arrangement is ‘a surrogacy arrangement 
where the surrogate provides her own genetic material (egg) and thus the child born is geneti-
cally related to the surrogate. Such an arrangement may involve natural conception or artificial 
insemination procedures’.

42 The ECtHR in Mennesson and Labassée did not find that Article 8 requires the respondent 
State to facilitate that family life by enabling the second intending parent to be vested with 
parental status or responsibility over that child. The significant impact this would have on the 
child’s family life was not addressed. For more, see M. Wells-Greco and H. Dawson, ‘Inter-
Country Surrogacy and Public Policy: Lessons from the European Court of Human Rights’, 
16 Yearbook on Private International Law (2014/2015) pp. 315-344; M. Wells-Greco, The 
Status of Children Arising From Inter-Country Surrogacy Arrangements, The Hague, Eleven 
International Publishing 2015. See also European Union Agency for Fundamental Rights and 
Council of Europe, Handbook on European Law Relating to the Rights of the Child (2015) 
p. 67, available at <www.coe.int>.

43 See <www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P8-TA-
2015-0470>, General Consideration No 115. It should be noted that there is no reference 
to surrogacy or surrogacy arrangements in the European Union’s Annual Report on Human 
Rights and Democracy in the World 2014; see <www.consilium.europa.eu/en/press/press-
releases/2015/06/22-fac-human-rights-report/>. See also No Maternity Traffic, Petition to the 
Council of Europe, <www.nomaternitytraffic.eu/wordpress/?lang=en>.
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3.6 National legislation

Several States have considered or passed domestic legislative reform concerning 
surrogacy in recent times. An interesting trend is that several States, including 
States of origin of surrogate mothers, have restricted access to ISAs. Thailand has 
prohibited surrogacy arrangements for profit as well as the use of surrogacy by 
foreign and same-sex couples. Under the new provisions surrogacy arrangements 
will only be permitted in the case of heterosexual couples who have been married 
for a minimum of three years, and where at least one spouse is a Thai national. The 
new rules also stipulate that women acting as surrogates must be over the age of 
25 and related to one of the spouses.44 On 29 October 2015, the Government of 
Nepal informed Diplomatic Missions in Kathmandu that exit permits would no 
longer be granted to children born to surrogates after 25 August 2015.45 On 14 
December 2015, the Mexican State of Tabasco restricted surrogate arrangements 
to Mexican nationals and to cases where the intending mother (aged 25 to 40) is 
medically unable to bear a child.46 There are also other States that are proposing 
to restrict access to ISAs.

China reversed its planned ban on surrogacy when the family planning law was 
amended in December 2015. The new law, which entered into force on 1 January 
2016, moved away from the policy of prohibiting surrogacy, which had been in 
force since 2001.47

In India, the Surrogacy (Regulation) Bill 2016 has been introduced for debate 
in parliament. The Bill proposes to 

regulate surrogacy by establishing a National Surrogacy Board at Central level, 
State Surrogacy Boards and Appropriate Authorities in States and Union Territories. 
The proposed legislation […] prohibit[s] commercial surrogacy and allow[s] ethical 
surrogacy to the needy infertile Indian couples. The key objectives of the Bill are to 
regulate surrogacy services in the country, to provide altruistic ethical surrogacy to 
the needy infertile Indian couples, to prohibit commercial surrogacy including sale 
and purchase of human embryo and gametes, to prevent commercialization of sur-
rogacy, to prohibit potential exploitation of surrogate mothers and protect the rights 
of children born through surrogacy.48 

The Bill is pending before a parliamentary Standing Committee.49 It is reported 
that a representation is before the committee to consider including a ‘specific 

44 See <www.bionews.org.uk/page_498893.asp> and <www.bangkokpost.com/news/general/
638264/law-banning-commercial-surrogacy-takeseffect>.

45 See <http://nepal.usembassy.gov/service/surrogacy-in-nepal.html>.
46 See <www.congresotabasco.gob.mx/comunicacion/ver-boletin/id/904>.
47 See <www.voanews.com/a/china-reverses-planned-surrogacy-ban-to-encourage-more-births/

3127177.html>.
48 See <www.icmr.nic.in/dhr/ART%20Bill.pdf>. See also <www.thehindu.com/news/cities/Del

hi/art-bill-may-close-surrogacy-doors-for-foreigners-unmarried-people/article7793884.ece>.
49 See <www.prsindia.org/billtrack/the-surrogacy-regulation-bill-2016-4470/>.
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provision’ in the Bill so to allow single persons to proceed with a surrogacy ar-
rangement.50

In the Netherlands, a Standing Committee on the Reassessment of Parenthood51 
has recommended the introduction of a statutory framework for surrogacy domes-
tically and for ISAs, which would provide safeguards for surrogates, surrogate-born 
children and intending parents. If enacted, the recommendations would establish 
a mechanism for the establishment of legal parentage for the intending parents 
(opposite or same sex), with the stipulation that at least one of the intending parents 
be genetically related to the child.

3.7 National case law

There have been a number of reported cases at the national level involving sur-
rogacy and ISAs. As an update, the following reported decisions of senior na-
tional courts merit particular consideration.

In May 2015, the Swiss Federal Court52 refused the registration in the civil 
register of births of a male couple who were in a civil partnership and were living 
in Saint-Gallen, Switzerland, as the legal fathers of a child born following an ISA. 
The child was born in the United States state of California to a gestational surrogate, 
and one of the intending fathers provided the sperm, which was used to fertilise 
an egg from an anonymous donor. With the consent of the surrogate, and following 
a pre-birth judgment of a Californian court, the intending fathers were named as 
the legal parents and their names were recorded on the child’s US birth certificate. 
The Swiss Federal Court held that the parentage of the second intending parent 
established in California could not be recognised in Switzerland – only the in-
tended genetic father and the surrogate would be registered as the child’s parents 
in the Swiss civil register.53

In another case, of 14 September 2015, the Swiss Federal Court held that a 
Swiss national married couple living in Aargau, Switzerland, may not be recognised 
as the parents of twins who were born in 2012 to a gestational surrogate in the 
USA.54 The couple had presented a California birth certificate to the civil register 
that named them as the twins’ mother and father, but both the Aargau authorities 
and the Federal Court refused to recognise the parental status, because neither 
parent had a genetic link to the twins. The non-recognition was supported by the 
fact that the intending parents had been living uninterrupted in Switzerland, and 
had no official link to, or connection with, the US. It is arguable albeit not yet 
determined, that different fact patterns, such as where the intending parents have 

50 See <www.thehindu.com/news/national/sc-opens-surrogacy-window-for-singles/article1742
4011.ece>.

51 See supra n. 20.
52 Bundesgericht (Tribunal fédéral) 5A_748/2014 (21 May 2015), ATF 141 III 312.
53 There were a number of reasons for this conclusion. Surrogacy and the use of medically 

assisted reproduction in the context of surrogacy are prohibited in Switzerland and second-
parent adoption is currently restricted to (heterosexual) married couples.

54 Bundesgericht (Tribunal fédéral) 5A_443/2014 (14 September 2015), ATF 141 III 328.
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a connection with the jurisdiction where the surrogacy occurred, may result in 
recognition of the parental status.55

Following the decisions of Mennesson and Labassée, the French Court of Cas-
sation held in July 2015 that foreign birth certificates of children, born under sur-
rogacy arrangements in Russia in two separate cases of intending (genetic) fathers, 
could be transcribed in the civil register.56

The UK continues to see reported a number of cases involving surrogacy and 
ISAs.57 In Re AB (Surrogacy: Consent),58 an application for parental orders was 
adjourned on 25 October 2016 due to the respondent surrogate mother’s refusal to 
consent to the order being made. The respondent, E, and her partner, F, had no 
interest in becoming involved in the twins’ lives, and were not opposed to the court 
making an adoption order in respect of the twins in favour of the applicants.  
E (with F’s support), however, did not wish to consent to the parental order being 
made out of a sense of grievance that she had not been properly treated or acknowl-
edged by the applicants.

The Supreme Court in Spain has recognised in 2016 that parents having a child 
through surrogacy can enjoy the same social security benefits as adoptive or other 
parents.59 The Court noted the absence of fraudulent conduct, and considered the 
objective of the benefits to assist child care for all children to be paramount.60

55 An important observation is that the Swiss Federal Court appears to leave open the possibil-
ity for recognition and, as such, it cannot be assumed that legal parentage established abroad 
following a surrogacy arrangement violates Swiss public policy. If correct, this would mean 
that Swiss courts and authorities may – albeit in undefined circumstances – recognise a foreign 
decision on parentage or a foreign birth certificate.

56 Cour de cassation, Assemblée plénière, Arrêt No. 620 (15-50.002) (3 July 2015). It appears 
from the case report that the decision applies only to cases where the surrogate is registered as 
the child’s mother. It remains uncertain what would happen if the two intending parents were 
named on the foreign birth certificate.

57 KB and RJ v. RT [2016] EWHC 760 (Fam) concerned an application for a parental order in 
respect of a child born to a gestational surrogate in India in circumstances where an applica-
tion for a child settlement visa had been refused by the UK authorities on the basis that there 
was insufficient evidence that the applicants were the parents. In Re Z (surrogacy agreements) 
(Child arrangement orders) [2016] EWFC 34 the court considered a surrogacy arrangement 
in the UK. The applicants, who had twins through a previous surrogacy arrangement, met the 
surrogate through an online forum. The surrogate agreed to have embryos (created with the 
gametes of one of the applicants and an egg donor) implanted and thereafter became pregnant 
with twins. Russell J. concluded that it was in the children’s best interests to remain with the 
surrogate mother as she was best placed to meet the children’s emotional needs, with on-going 
contact with the applicants. This conclusion was consistent with the recommendation of the 
children’s guardian. In terms of further orders, the court went on to make a parental responsi-
bility order in respect of the surrogate mother’s partner. Thus, by the end of the proceedings 
there were three adults sharing parental responsibility for the children (the mother, her partner 
and the first applicant who was the genetic father). The UK Court of Appeal has dismissed an 
appeal by the applicants.

58 [2016] EWHC 2643 (Fam).
59 See <www.bna.com/spain-supreme-court-n57982082305>.
60 Note from the Labour Chamber of the Supreme Court of Spain (20 October 2016) is available 

at: <file:///C:/Users/jcg/Downloads/Nota%20Sala%20de%20lo%20Social%20TS%2020% 
20oct%202016.pdf>.
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In Re: Halvard and Anor,61 the Family Court of Australia registered a pre-birth 
parentage order made by a Court in Tennessee, USA. This decision set a new 
precedent in Australia. It is reported that the parents lived in the USA; one of the 
parents was an Australian citizen and the other was a US citizen. The boy, X, was 
born and lived with them in the USA. The father had family members in Australia, 
and the intention was to have the legal parentage recognised to facilitate travel to 
Australia from time to time.

In California (USA), the California Supreme Court upheld state law validating 
the legality of a surrogacy agreement and the parentage of intended parents in a 
case where the surrogate changed her mind prior to the child’s birth.62

3.8 Conclusions / trends identified so far on ISAs

Due to the perceived growth in numbers and serious problems, including human 
rights issues, it can be observed that surrogacy and ISAs continue to form an im-
portant part of the work of several bodies. The developing research literature,63 
international symposia64 and the continuing, steady stream of reported decisions 
concerning legal parentage following ISAs at the national level have only added 
weight to the conclusion that there is an acute need for national and international 
action. The research conducted so far leads to a number of interim conclusions on 
ISAs:

1. It appears that the increased awareness of surrogacy and ISAs in particular 
has led to growing national scrutiny, not only of how States regulate surro-
gacy domestically, but also how they should respond to ISAs that are taking 
place abroad. As the Australian case cited above demonstrates, it is worth 
recalling that States may also have to respond to surrogacy arrangements in 
circumstances where an intending parent is a national resident abroad.

2. In terms of domestic regulation in those States which have considered, or 
are considering, a legislative framework for surrogacy with consequential 
changes to national law on parentage, some safeguards exist to protect the 
parties to, and the children born of, these arrangements. There seems to be 
a move to reject for-profit surrogacy (although the boundaries as to what is 
and what is not for profit require a case by case analysis) but with an accept-
ance that some expenses are necessary. Certain states of the USA continue 
to permit for-profit surrogacy arrangements, and the position in other States 

61 [2016] FamCA 1051 (5 December 2016). See also Re: Grosvenor, [2017] FamCA 366 (26 May 
2017).

62 M. (C.) v. C. (M.) S240517 (12 April 2017).
63 The Family Law News, Newsletter of the International Bar Association Legal Practice Division 

on ISAs, Newsletter, Vol. 8(1), October 2015.
64 E.g., ISS Experts’ Group meeting in Verona in May 2017; the conference on family law of the 

American Bar Association at Carlsbad, California from 6-9 May 2015; the surrogacy sympo-
sium organised by the International Academy of Family Lawyers in London from 17-19 May 
2015.
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where surrogacy is unregulated is ambiguous. Irrespective of the position 
on compensation and expenses, the legislative frameworks and proposals on 
surrogacy each provide for substantive safeguards and standards.

3. An interesting trend is that while several States of origin of surrogate moth-
ers have banned or restricted – or seemingly intend to ban or restrict – ac-
cess to ISAs, several receiving States are considering how they can, in the 
best interests of the child, safeguard and respond to the ISA process.65

4. As child movement continues to take on global dimensions beyond the lim-
its of national approaches, developing a global approach remains a valuable 
and necessary target. 

4. PUBLIC POLICY AND IDENTIFIED HUMAN RIGHTS 
CONSIDERATIONS

It is interesting to note the references to public policy and the international human 
rights instruments dealing with children’s rights (e.g. Art. 3 UNCRC or Art. 8 
ECHR)66 in some of the reported case law.67 National and international human 
rights undertakings make it clear that within the context of the public policy excep-
tion, reference should be in particular to the best interests of the child considered 
in the immediate and longer term.

The research of the Permanent Bureau has made clear that the use of the public 
policy exception,68 while rare in private international law generally, appears more 
frequently in the field of ISAs (and, to some degree, parentage in the context of 
ART). As the case law demonstrates, the function of the public policy exception 

65 Some extremely serious rights issues which have continued to arise in 2015 are detailed in An-
nex II to the 2015 Updating Note. They include: cases of child abandonment (causing a media 
furore); cases in which the suitability of intending parents has been called into question and in 
which trafficking concerns have arisen; cases in which courts have lamented the child’s likely 
future inability to trace his/her genetic and birth origins; cases in which concerns have yet again 
arisen in relation to the free and informed consent, the dignity and health concerns of surrogate 
mothers; and cases demonstrating clear concerns in relation to unscrupulous intermediaries. It 
should be noted, however, that, as stated in the 2014 Study, these concerns arise with varying 
frequency and severity across different States of birth.

66 See also other international human rights instruments, such as the African Charter on the Rights 
and Welfare of the Child, Art. 4, the American Convention on Human Rights, Art. 19, and the 
EU Charter of Fundamental Rights, Art. 24(2).

67 See para. 3.7 National case law, supra p. 106; 2014 Study, paras. 164-170; 2015 Updating 
Note, Annex I and 2016 Background Note.

68 Another mechanism to protect the national order in some legal systems traditionally has been 
the mechanism of law evasion or fraude à la loi. Evasion of the law in relation to parentage 
means that one uses the rules on legal parentage for a purpose that is prohibited by law. Or, to 
put it another way, if it is not acceptable to do something in one country, why is it acceptable 
to do it in other countries? For example, a public prosecutor may have standing to apply for  
(1) annulment of acknowledgment of legal paternity if the acknowledgment violates, for exam-
ple, the national law on adoption; or, (2) in the case of surrogacy, the establishment of the legal 
maternity of the intending mother rather than the birth mother.
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is not to control foreign law or a foreign judgment in the abstract, but to bar the 
effects and particular result that its application or recognition may produce in the 
forum in a concrete case. This is mainly due to the exceptional character of this 
review, which only applies in extreme cases and requires a ‘manifest’ contradiction 
to fundamental values. Public policy therefore serves as a tolerance limit with 
regard to unacceptable outcomes of the application of foreign law and to unaccept-
able foreign judgments. It is a barrier raised as the last resort to protect fundamen-
tal principles of the forum from the intolerable effects of foreign norms or judgments.

In the context of a parental status established abroad, the review leads to the 
conclusion that public policy cannot, therefore, be determined in the abstract but 
only in concreto, taking into account the best interests of the child. It is generally 
accepted that each case has to be decided on its own facts and the application of 
the foreign law or the recognition of the foreign judgment must create intolerable 
results in practice. 

National and regional developments also appear to be directed towards securing 
continuity in the civil status of children. As has been recognised by the UN Com-
mittee on the Rights of the Child, by the ECtHR, by national courts and by other 
fora, there is an important human rights dimension to the status of children.  
A certain civil status is a constituent element of a child’s personal identity. The 
unity, stability, and continuity of an individual’s personal status is of a social  
interest.

In the field of nationality, the overall impression is that the international com-
munity has begun to consider newly identified sources of statelessness,69 of which 
surrogacy is one. The EU70 and an experts’ group appointed by the UN High 
Commissioner for Refugees71 have considered emerging nationality issues for 
children.

69 Statelessness is regarded to be an undesirable situation. This is recognised by Art. 15 Universal 
Declaration of Human Rights. It has been envisaged and elaborated in several human rights 
treaties, including the UNCRC and the 2006 Convention on the Rights of Persons with Dis-
abilities. Two UN treaties deal specifically with the issue of statelessness: the 1954 Convention 
relating to the Status of Stateless Persons, New York, 28 September 1954, and the 1961 Con-
vention on the Reduction of Statelessness, New York, 30 August 1961.

70 In 2015, a study was commissioned by the EU’s Policy Department for Citizen’s Rights and 
Constitutional Affairs at the request of the LIBE Committee (European Parliament Committee 
on Civil Liberties, Justice and Home Affairs): Practices and Approaches in EU Member States 
to Prevent and End Statelessness, available at <www.europarl.europa.eu/thinktank/en/docu
ment.html?reference=IPOL_STU(2015)536476>.

71 According to Art. 5(1) of the 1961 Convention on the Reduction of Statelessness, supra 
n. 69, no change in the personal status of a person may cause statelessness. In addition to the 
situations explicitly listed in the article, it has been considered, therefore, that this rule would 
apply in case of a successful denial of paternity, but also – if a legal system provides for such 
possibilities – to a denial of maternity as well as to annulment or revocation of parentage in 
the context of surrogacy. Indeed, the range of situations which fall under Art. 5(1) is likely to 
grow as a result of developments in the area of reproductive technology. See the Summary 
Conclusions of the UNHCR Expert Meeting, Interpreting the 1961 Statelessness Convention 
and Avoiding Statelessness resulting from Loss and Deprivation of Nationality, Tunis, Tunisia, 
31 October-1 November 2013.
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These developments might therefore be considered to add further weight to 
previous findings that ‘there is now a human, including children’s, rights impera-
tive’72 to the cross-border continuity of the civil status of children.

In the context of surrogacy and ISAs, the public policy issues identified in the 
reported case law, national prohibitions and national frameworks include, princi-
pally: the human dignity and best interests of the child; the human dignity of the 
surrogate and the inalienability of the human body in that the human body cannot 
be an object of commerce; and the interest of the child to know his or her origins.

In terms of recognition of parental statuses established abroad, national and 
international human rights undertakings make it clear that reference should be in 
particular to the best interests of the child born by way of a surrogacy arrangement. 
There are also other public policy interests to be taken into account, including the 
free and informed consent of the surrogate and the potential for exploitation of 
surrogates, donors and intending parents.

The following minimum standards might also be considered in order to help 
protect the actors involved, among others:73

– free and informed consent of surrogate mothers;
– appropriate information and education for all parties with regard to the legal, 

medical and psychological issues;
– suitability of the intending surrogate mother;
– suitability of the intending parents;
– a child’s ability to know his or her origins (including the collection and pres-

ervation of information);
– standards for intermediaries, e.g. clinics;
– medical safeguards – standards for ART procedures;
– provisions in case of breakdown of the ISA, and child abandonment;
– the financial aspects of the arrangements, including ensuring that financial 

terms do not constitute sale of a child; and
– preventing child trafficking in the guise of ISAs.

5. PRIVATE INTERNATIONAL LAW ASPECTS RELEVANT TO 
PARENTAGE

A review of the national approaches to private international law rules on parentage 
has demonstrated that the national (private international law) approaches are dis-
parate with numerous subtle nuances and with a great variety of legal issues and 
practical challenges that arise from such diverse approaches. A summary ‘Table 
on Private International Law and Co-operation Rules Concerning Legal Parentage 
Case’ can be found in Annex 2 of the 2016 Background Note.

72 See 2015 Updating Note, para. 4
73 Drawn from the 2014 Report, paras. 63 and 64.
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5.1 Existing legal framework on the establishment and contestation of 
parentage

Parentage may be established by (1) by operation of law (including by presump-
tions provided by law); (2) voluntary acknowledgement of parentage, more usu-
ally in cases of paternity, or, if it is not otherwise possible to establish parentage; 
(3) a decision of a competent, usually judicial, authority.74 The judicial determina-
tion of parentage is usually based on a presumption, oral or documentary evidence, 
or medical evidence, including blood and genetic (DNA) testing. Recourse to the 
courts is available in order to contest parentage established by presumption or by 
acknowledgment. In light of the considerable diversity, the existing legal framework 
is highly fragmented, creating confusion and legal uncertainty.

States’ private international law rules concerning the establishment and contes-
tation of legal parentage vary significantly in important respects, whether one is 
considering questions of jurisdiction, applicable law or the recognition of legal 
parentage already established abroad. The 2014 Study concludes that whilst sig-
nificant variation exists in the approaches of States to many issues (e.g. such as 
when State authorities will assume jurisdiction to register – and therefore determine 
the legal parentage – of a child born outside the State territory, when jurisdiction 
will be assumed to accept a voluntary acknowledgment of legal paternity, and the 
applicable law rules relating to the establishment of legal parentage arising by 
operation of law), significant congruity in approaches exists in other areas (e.g. 
concerning the assumption of jurisdiction when a child is born on the territory of 
the State) and in further areas common themes can be deduced (e.g. in relation to 
the interpretation and application of the public policy exception in this field).

5.2 General issues relating to jurisdiction

The registration of the child in the State of birth is mandatory under national law 
and international law, while the registration of the birth with the authorities of the 
child’s nationality may be optional. The authorities of the State of birth and State 
of (presumed) nationality determine the child’s parentage according to their juris-
diction to record births, and this can be a source of different legal status in the 
different birth registers.

Jurisdiction as to the establishment or contestation of parentage is based upon: 
(1) the (common) habitual residence of the putative parents; (2) the presence of 
the child, where the child’s habitual residence is uncertain; (3) domicile / national-
ity of the putative parent(s); or (4) the nationality which a child would acquire if 
parentage is established.

Issues of jurisdiction have not been at the forefront of the areas of uncertainty 
reported in the examples known to the Permanent Bureau. It appears that the con-

74 In some States, an administrative authority may be competent to establish parentage.
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necting factors to establish jurisdiction are more usually based on the habitual 
residence (or domicile) or the nationality of the child or the persons involved.

5.3 General issues relating to applicable law

There are two main themes in the position of States regarding applicable law rules: 
(1) there is a division between those States that will consider applying foreign law 
where a situation has foreign elements and those which will always apply the lex 
fori when called upon to determine a child’s legal parentage arising by operation 
of law; and (2) in those States in which foreign law may be applied, nationality 
remains a primary connecting factor in many States (often the nationality of the 
child and also that of the putative parents), but this is not uniformly the case; many 
States also have multiple possible connecting factors and the choice of applicable 
law will often be premised on serving the best interests of the child. The law des-
ignated by the applicable law rules is, in most States, subject to a public policy 
clause or other exceptions.

If legal parenthood is not established by operation of law, the law governing 
legal parentage (lex causae) usually determines whether it can be established by 
acknowledgment of maternity or paternity (or by the second parent). The law 
governing legal parentage decides whether or not the acknowledger is entitled to 
acknowledge his or her parenthood, whether or not special rules apply in cases of 
acknowledgment of adulterous or incestuous children and whether the consent of, 
for example, the child or the mother is required and whether it can be replaced by 
the consent of a court.

If legal parenthood does not exist ex lege and if it has not been established by 
acknowledgment of parenthood, the lex causae determines whether it can be es-
tablished by a judicial decision. The lex causae on legal parentage also determines 
whether or not the legal parenthood can be contested.

Certain tentative conclusions can be made. Firstly, the lack of consensus on the 
appropriate connecting factor(s) is only one part of the problem. Even if the ap-
plicable law rules appoint the same legal system or different legal systems with 
the same rules, it is still possible that the foreign law is not applied if the result of 
its application is considered unacceptable, because the foreign law violates the 
public policy of the forum State. Secondly, in the context of children born by ART, 
in analysing the connecting factors under the relevant applicable law rules it is 
sometimes not practical to use the terms ‘mother’ or ‘father’ as connecting persons 
for the purposes of the applicable law rules, because it may not be clear who these 
persons are.

5.4 General issues relating to the recognition of legal parentage 
established in another State

In relation to the approaches of States to legal parentage established abroad, there 
is an important contrast depending upon whether a foreign public document (e.g. 



114

birth certificate or a voluntary acknowledgment) or a foreign judicial decision is 
being considered. In relation to foreign public documents, States have adopted a 
variety of private international law approaches from recognition75 (subject to vary-
ing conditions), to methods which simply determine legal parentage de novo based 
on applicable law rules (which may involve a consistent application of the lex fori). 
In relation to foreign judicial decisions, however, there is far more congruity in 
States’ approaches with many more States adopting a recognition approach, often 
subject to indirect rules of jurisdiction and certain procedural safeguards (expressed 
usually as grounds for non-recognition).

Problems seemingly arise whether a ‘conflicts approach’ (i.e. an approach using 
applicable law rules, including if this is always an application of the lex fori) or, 
but perhaps to a lesser extent, whether a ‘recognition approach’ is used in the State’s 
private international law rules. In the case of the recognition method the forum 
does not determine whether or not the legal relationship exists, but it determines 
whether or not the relationship can be recognised. The problem with the recogni-
tion method is how to determine the existence of a legal relationship. Most legal 
systems apply the recognition method to judicial decisions on the establishment 
or contestation / annulment of legal parentage.

Issues of recognition – particularly of foreign birth certificates and foreign ju-
dicial decisions – appear to be at the forefront of the areas of uncertainty. As such, 
this would appear to be an area requiring particular focus.

5.4.1 Foreign birth certificates

In a cross-border situation, the main question is whether a legal situation recorded 
in a birth certificate in one State will be ‘recognised’ (or accepted) in another. Again, 
there is diversity in practice. In some States a birth certificate will be recognised 
as validly establishing the legal parentage of those persons recorded on it (i.e. the 
recognition of the content of the certificate) if certain conditions are satisfied, e.g. 
that the ground upon which the jurisdiction of the foreign authority was based is 
a ground established in the recognising State’s private international law rules. In 
other States a foreign birth certificate may be recognised (sometimes by operation 
of law) only if it is valid according to the applicable law designated by the recog-
nising State’s private international law rules. In many other States the applicable 
law is applied de novo to determine parentage without regard to the foreign birth 
certificate (although the birth certificate may be relied upon as evidence of the facts 
recorded therein). In yet other States a birth certificate is considered a ‘public 
document’: if it fulfils the legal requirements of the State of origin, it can be relied 
upon in the State of receipt.

75 The authenticity of a foreign birth certificate may need to be established; this is commonly done 
through legalisation or an Apostille. The meaning of ‘recognition’ (perhaps it is more appropri-
ate to speak of ‘acceptance’) may vary: in some cases a birth certificate may only be relied upon 
as evidence of the findings of fact of the foreign authority, while in other cases there may be full 
recognition of the legal relationship set forth in the certificate.
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5.4.2 Foreign voluntary acknowledgements of legal parentage

Many States generally apply, with regard to foreign voluntary acknowledgments 
(pre and post birth),76 the same basic approach that they take with regard to foreign 
birth certificates, as discussed above, subject to some variations. In some States, 
however, significantly different rules apply to foreign voluntary acknowledgments. 
As with foreign birth certificates, in many States where recognition is possible this 
may occur by operation of law, whereas in other States it is necessary to obtain an 
order from a court or other authority. It is noteworthy that few States have a pro-
cedure of acknowledgment in the context of maternity or for a second (non-genet-
ic) parent.

5.4.3 Foreign judicial decisions

In contrast to the recognition of foreign birth certificates or voluntary acknowledg-
ments, there is greater similarity in States’ approaches to the recognition of foreign 
judicial decisions. In the absence of a bilateral or other agreement, in most States 
a judicial recognition procedure is necessary, although in some States recognition 
may be achieved by operation of law if the conditions of national legislation are 
satisfied.

Generally, if the jurisdiction of the foreign court was assumed in a manner 
contrary to the requirements of the recognising State, this may lead to non-recog-
nition. Also, recognition may be refused if the recognising State determines that it 
had exclusive jurisdiction over the matter. In addition, States typically apply a 
number of other conditions when considering whether to recognise a foreign court 
decision. Common grounds for non-recognition include:

– the foreign decision was rendered in contravention of fundamental due proc-
ess principles;

– the foreign decision is not final / conclusive;
– the foreign decision contradicts an earlier final decision of the recognising 

State;
– the foreign decision contradicts an earlier final decision of a third State that 

has been, or may be, recognised by the recognising State;
– the same action between the same parties is pending in the recognising 

State, and was commenced prior to the foreign proceeding (lis pendens);
– the foreign decision is manifestly contrary to the public policy of the recog-

nising State; and/or
– evasion of national law (fraude à la loi).

76 Switzerland and Belgium offer examples of States which provide for pre and post birth 
acknowledgments.
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5.5 Legal status of children in the context of ISAs

5.5.1 Establishment of legal parentage

The approach to legal parentage is particularly complex in the context of ISAs. 
The 2014 Study suggests that the majority of States do not have specific (private 
international law) rules on parentage in the context of surrogacy. Instead, domes-
tic rules of parentage apply, which has proven to be problematic. For many States, 
if the situation has foreign elements, the usual applicable law rules will apply to 
determine which law determines the child’s legal parentage (or, in some cases, 
legal paternity only).

In most States, national law does not recognise a parental status established 
through surrogacy in other jurisdictions, whether in the context of a foreign public 
document (such as a birth certificate), a foreign voluntary acknowledgment or a 
foreign judicial decision (pre-birth or post-birth). This is usually because surro-
gacy is prohibited. Where there is a permissive surrogacy framework, surrogacy 
arrangements for profit are usually excluded from specifically enacted domestic 
surrogacy laws that enable transfer of legal parentage in certain circumstances. 
Despite such positions, national authorities and courts have had to grapple with 
the claims of intending parents trying to return with a foreign-born child with whom 
one of the intending parents usually has a genetic link and both intending parents 
have a primary caregiving role, but no legal relationship.77

Recognition has occurred through ad hoc liberalisation of interpretations of 
‘parent’ and ‘child’ in particular pieces of legislation as well as an assessment of 
the best interests of the surrogate-born child. Where recognition has been refused, 
this has resulted in ‘limping’ legal parentage, and often an asymmetry in the pa-
rental statuses between, on the one hand, an intending (genetic) father and, on the 
other, an intending mother (whether or not genetically related) or second parent.

The comparative work of the Permanent Bureau demonstrates that, in practice, 
the ad hoc solutions adopted by national judicial and administrative authorities in 
a number of States attempt to establish parenthood for the intending (genetic) father 
and for the second parent (usually by means of step-parent adoption, if it is pos-
sible to do so) but, on the whole, these solutions are usually far from adequate.78 
There are at least two reasons for this. Firstly, in many jurisdictions, the procedures 
used to find solutions originally were not designed for surrogacy situations and are 
therefore not necessarily suitable for application to surrogacy cases. As a result, 
the procedures are often very complex and lengthy, often with the consequence 
that the intending parents and the surrogate-born children have little option except 
to remain in the State of birth for an extended period of time while the situation is 
‘regularised’. Secondly, in addition to their ad hoc nature, these remedies usually 

77 And no parental responsibility / authority for the child in the State of recognition.
78 See e.g. 2011 Note, where these issues were first identified; 2012 Report, paras. 31 et seq.; and 

2014 Study, at Section C. See also M. Wells-Greco, The status of children arising from inter-
country children arising from inter-country surrogacy arrangements, supra n. 12.
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only offer partial solutions ex post facto, whereby the position of the intending 
genetic father is established as from the moment of birth. The position of the in-
tending mother (or the other intending parent) remains uncertain in most of the 
jurisdictions researched, often with no or limited options of establishing legal 
parenthood. In practice, the majority of the legal systems considered by the Per-
manent Bureau allow the intending parents to care for the child on a day-to-day 
basis. It is questionable, however, whether ex post facto responses sufficiently 
protect the rights of the vulnerable (notably the putative child and the surrogate 
mother).

6. NEED FOR COMMON SOLUTIONS

The need for common solutions in this area has already been acknowledged.79 The 
primary means by which HCCH provides common solutions and achieves its pur-
pose is through the conclusion of international conventions. These conventions, 
once accepted by a State, create binding obligations for that State under public 
international law.80 An instrument with binding obligations could:

– address private international law issues (or a selection thereof): jurisdiction, 
applicable law and / or recognition;

– establish channels of communication between authorities and co-operation 
between States; and/or

– draw some inspiration from other Hague Conventions.81

Regarding the private international law issues, during the first meeting of the  
Experts’ Group in 2016, the experts ‘examined the diverse approaches that States 
have with respect to rules on jurisdiction, applicable law, and recognition in the 
context of legal parentage including assisted reproductive technologies (“ART”) 
and ISAs’.82 After the discussions, the Group ‘was of the view that work should 
continue and at this stage consideration of the feasibility should focus primarily 
on recognition.’83 In line with this, in March 2016, the Council mandated the 
Experts’ Group to focus primarily on recognition,84 and that was a central focus 
of the Group in its second meeting. However, jurisdiction and applicable law rules, 
as well as co-operation mechanisms, are also relevant considerations to any rec-
ognition approach. Therefore, it is anticipated that the Group may have further 
discussions on these topics in the future.

79 As already stated in previous work of the Permanent Bureau, the desirability of further work in 
this area is clear. See 2014 Report.

80 2016 Background Note, para. 63.
81 Ibid., para. 64.
82 Report of the February 2016 meeting of the Experts’ Group on Parentage / Surrogacy, para. 6.
83 Ibid., para. 16 (emphasis added).
84 Conclusions and Recommendations of the Council of 15-17 March 2016, para. 15.
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In 2017, the Council noted that the Experts’ Group ‘[agreed] in principle, on 
the feasibility of developing a binding multilateral instrument dealing with the 
recognition of foreign judicial decisions on legal parentage’.85 However, further 
discussions were needed regarding ‘how an instrument dealing with the recognition 
of foreign judicial decisions on legal parentage could operate’.86 This preliminary 
conclusion of the Experts’ Group in 2017 represents an important first step.

In many cases, however, parentage is recorded in a public document and not in 
a judicial decision. Moreover, there is potentially considerable diversity in the 
public documents which record legal parentage (most often birth certificates) and 
their legal effects might be different between States. Furthermore, the issuance of 
a public document is usually an administrative matter without proceedings com-
parable to those which precede a judicial decision. In order to try to overcome these 
challenges, during the 2017 meeting of the Experts’ Group, 

[s]ome members raised the possibility of having an optional new document (an in-
ternational certificate on parentage) or a ‘stamp’ (or some other form of validation 
or appropriate indication) to confirm legal parentage placed by the State of issuance 
on birth certificates, perhaps to be furnished only on request. For States in which 
legal parentage is already recorded in a public document an alternative approach 
could be envisaged.87

In order to consider whether the recognition of the content of foreign civil status 
documents recording legal parentage or, alternatively, harmonised applicable law 
rules regarding legal parentage would be feasible in practice, the Group concluded 
that there is a need for ‘a more complete understanding of the extent to which a 
foreign public document establishes legal parentage in the State that issued it’.88 
Along these lines, the Council in 2017 acknowledged the Group’s conclusions that 
further discussions are needed with respect to ‘the recognition of legal parentage 
when recorded in a public document’.89

Regarding the channels of communication and co-operation, some issues for 
possible future discussion might include whether, in any future instrument, there 
is a need for:

– a framework for judicial communications that would encourage courts to 
engage, to some degree, in cross-border judicial communication in order  

85 Conclusions and Recommendations adopted by the Council of 14-16 March 2017, para. 8.
86 Ibid.
87 Report of the January/February 2017 meeting of the Experts’ Group on Parentage / Surrogacy, 

para. 17.
88 Ibid., para. 19.
89 Conclusions and Recommendations adopted by the Council of 14-16 March 2017, para. 9.
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 to facilitate the recognition of foreign judicial decisions by providing a judi-
cial channel in which questions can be raised and resolved;90

– a framework for administrative co-operation91 that may facilitate the circu-
lation of foreign judicial decisions involving children, make the instrument 
more amenable to States whose national procedural rules do not contemplate 
direct application by parties for the recognition of foreign judicial decisions, 
and / or facilitate compliance with any agreed minimum standards;

– a system for the exchange of information92 that would make recognition 
more efficient and less expensive. For example, each Contracting State 
could be required to provide information on its jurisdictional rules and mini-
mum standards to assist courts in other States. Post-convention tools, such 
as country profiles could support a requirement to exchange information.

Regarding ISAs, the need for common solutions is even more urgent. In the context 
of ISAs the topic of parentage is more challenging, however. In 2017, the Council 
agreed that there is a need to continue the discussions regarding ‘the feasibility of 
the possible application of future agreed general private international law rules on 
legal parentage to international surrogacy arrangements, and the possible need for 
additional rules and safeguards in these cases as well as in cases of assisted repro-
ductive techniques.’93 This exercise is delicate and complex. In that context, the 
work of the International Social Service to develop international principles on ISAs 
is to be welcomed. In the meantime, States and experts are encouraged to con-
tinue their efforts to identify common ground and solutions. A central theme of 
these efforts must be the rights of children and other potentially vulnerable persons.

90 The experience of HCCH in promoting judicial communications in the fields of international 
child abduction and protection could be of particular interest.

91 Several Hague Conventions provide for administrative co-operation through the creation of 
a network of Central Authorities to receive and process requests for assistance. For instance, 
under the Child Support Convention, Central Authorities receive and process applications for 
the recognition and enforcement of maintenance orders coming from the Central Authority of 
another Contracting State. The Child Protection Convention and the Inter-country Adoption 
Convention each oblige Contracting States to designate a Central Authority to discharge the 
duties which are imposed by the Conventions on such authorities.

92 The experience of the Hague Conventions has shown the value of an exchange of information 
on laws and procedures in different Contracting States. A number of recent Hague Conventions 
contain specific rules requiring Contracting States to provide information concerning the laws 
and procedures in respect of matters within their scope.

93 See Conclusions and Recommendations of the Council of 14-16 March 2017, para. 9c. Regard-
ing the discussion on the possible need for additional rules and safeguards (pre/post conception 
and pre/post birth) before deciding to recognise the legal parentage established after an ISA, 
see e.g. J.H.A. van Loon, ‘The Global Horizon of Private International Law’, 380 Recueil des 
Cours (2016) p. 76. See K. Smith Rotabi and N. Bromfield, From Intercountry Adoption to 
Global Surrogacy: A Human Rights History and New Fertility Frontiers, Oxford, Routledge 
2017, for a detailed social science-oriented analysis of the differences and similarities between 
intercountry adoption and cross-border surrogacy. C. Fenton-Glynn, ‘Outsourcing Ethical 
Dilemmas: Regulating International Surrogacy Arrangements’, 24(1) Medical Law Review 
(2016) pp. 59-75.
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7. LOOKING FORWARD

The diversity of approaches in national laws ‘need not prevent work at the inter-
national level, but the overall picture emphasises the importance of focusing on 
building bridges between legal systems, based on internationally established com-
mon principles, rather than work which might attempt any harmonisation of sub-
stantive laws concerning legal parentage’.94 As noted by the Grand Chamber in 
Paradiso: ‘[HCCH ...] consider[s] that there is now a pressing human rights re-
quirement, including from the perspective of children’s rights, for its work in this 
area’.95 Private international law can assist States in implementing a new global 
governance paradigm in the field of legal parentage and in ensuring that the diverse 
positions of States are respected. The continued work of HCCH and the Experts’ 
Group are key steps in that direction.

8. PROPOSITIONS AND POINTS FOR DISCUSSION

1. Private international law is a vital tool in the context of legal parentage, because 
it is a means by which States may be able to ensure that children’s rights in 
relation to legal parentage (and all the rights which flow from this for children) 
are respected in a cross-border context, whilst also ensuring that the diverse 
positions of States are respected.

2. States’ current private international law rules regarding legal parentage vary 
significantly and a more uniform approach would better enable children’s rights 
to be upheld in this area in a cross-border context. In principle, the development 
of a binding multilateral instrument dealing with the recognition of foreign 
judicial decisions on legal parentage seems feasible.96 Further consideration 
and discussion are needed, however, as to how such an instrument could oper-
ate.

3. Owing to the diversity of approaches with respect to the recognition and/or 
acceptance of legal parentage when recorded in foreign public document, 
further consideration is required to determine how this issue could be included 
within any such international instrument.97

4. Children born following ISAs are children like all others and should have 
certain legal parentage and nationality. The current international legal situa-

94 2014 Report and Study, paras. 23 and 64 respectively.
95 Paradiso and Campanelli v. Italy, supra n. 39, para. 80.
96 See the Report of the January/February 2017 meeting of the Experts’ Group on Parentage / 

Surrogacy, para. 38 and the Conclusions and Recommendations of the Council of 14-16 March 
2017, paras. 8 and 9.

97 Ibid.
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tion often fails them in this regard. The feasibility of the application of future 
agreed general private international law rules on legal parentage to international 
surrogacy cases, and the need for additional rules and safeguards in these 
cases and in some cases of assisted reproductive technology (to protect not 
only children’s rights but also the human rights of other persons involved), 
remains a key area for further discussion.98

98 See n. 96 supra.
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