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1. INTRODUCTION

2015 marks the 20th anniversary of the World Trade Organization (WTO). In 1995, 
the WTO replaced the General Agreement on Tariffs and Trade (GATT), which 
had, with mixed success, served the international community for almost 50 years 
as a de facto international trade organisation. The establishment of the WTO in 
1995 resulted from the GATT Uruguay Round negotiations (1986-1994) and was 
heralded at the time as ‘the most dramatic advance in multilateralism since the 
inspired period of institution building of the late 1940s’.1 In its early years, the 
WTO was seen by some as having ‘the potential to become a key pillar of global 
governance’,2 and vilified by others as ‘un gouvernement mondial dans l’ombre’.3

In recent years, however, both the high expectations of WTO supporters and 
the dark fears of anti-globalists have mostly vanished. Disappointment seems now 
to prevail. The media as well as academia report primarily on the WTO’s ineffec-
tiveness and growing irrelevance and even predict its demise. Does the failure to 
bring the Doha Round trade negotiations to a successful conclusion, a conclusion 
now ten years behind schedule, demonstrate the WTO’s ineffectiveness? Does the 
incessant proliferation of regional trade agreements (RTA) and of negotiations 
towards such agreements, including the negotiations on the EU-US Transatlantic 
Trade and Investment Partnership (TTIP), show the WTO’s growing irrelevance? 
Does the WTO still have a future or is the end indeed near? Is the WTO’s record 
of achievements over the last twenty years as bleak and poor as often depicted? If 
so, are the failures and shortcomings of the WTO beyond repair? These are the 
questions addressed below.

2. INTERNATIONAL TRADE AND THE WTO

2.1 International trade today

In 1948, world exports of goods amounted to USD 59 billion per year. In 2014, 
world exports of goods amounted to almost USD 19 trillion per year.4 World exports 
of commercial services were so marginal in 1948 that they were not officially 
recorded, but in 2014 amounted to almost USD 4.9 trillion.5 While as a result of 
the global financial crisis of 2007-2008, world exports of goods shrank dramatically 
from USD 16 trillion in 2008 to USD 12.5 trillion (the sharpest decline since World 
War II), world trade recovered very quickly in subsequent years and in 2011 already 

1 Report by the Consultative Board to the Director-General Supachai Panitchpakdi, The Fu-
ture of the WTO: Addressing Institutional Challenges in the New Millennium (the ‘Sutherland 
Report’), WTO, 2004, para. 1.

2 M. Bronckers, ‘More Power to the WTO?’, 4(1) Journal of International Economic Law (2001) 
pp. 41-65 (reproduced by permission of Oxford University Press). Emphasis added.

3 M. Khoh, ‘Un gouvernement mondial dans l’ombre’, Le Monde Diplomatique, May 1997.
4 Source: WTO Statistics Database, <http://stat.wto.org/StatisticalProgram/WSDBViewData.

aspx?Language=E>.
5 Ibid.
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exceeded the pre-crisis level.6 By contrast, during the Great Depression of the 
1930s, trade protectionist policies wiped out two thirds of world trade and plunged 
the world into a prolonged and profound economic and political crisis, which 
eventually resulted in world war. It should not be taken for granted that history did 
not repeat itself.

The ratio of global trade in goods and commercial services to Gross Domestic 
Product (GDP) is a good measurement of the importance of international trade for 
the global economy. According to the latest available World Bank data, the ratio 
of global trade to global GDP increased from 37 per cent. in 1988 to 60 per cent. 
in 2013.7 The economic prosperity of many countries is to a large and ever-increas-
ing degree dependent on international trade.8 This is true for developed as well as 
developing countries, but often more so for developing countries. Note that the 
ratio of international trade to GDP in 2011-2013 was 78 per cent. for Malawi, 62 
per cent. for Canada, 59 per cent. for Burkina Faso; 56 per cent. for Bangladesh; 
54 per cent. for India, 52 per cent. for China, 49 per cent. for Indonesia; 35 per 
cent. for the European Union, 31 per cent. for Argentina, 30 per cent. for the United 
States and 25.5 per cent. for Brazil.9 For many countries international trade is of 
vital importance.

2.2 The WTO and its multiple functions

The WTO provides the international community with a rules-based, as opposed to 
a power-based, system for international trade. This system, often referred to as the 
multilateral trading system, comprises both substantive and institutional rules for 
international trade, such as rules on non-discrimination (regarding most favoured 
nation (MFN) treatment and national treatment), rules on market access (regarding 
tariff and non-tariff barriers to trade), rules on unfair trade (regarding dumping and 
subsidised trade), rules on balancing free trade with other societal values and 
interests (such as public health, environmental protection and national security), 
and rules on multilateral decision making and dispute settlement. To ensure that 
this rules-based multilateral trading system works well, the WTO has been assigned 
six broadly defined functions, namely (1) the facilitation of the implementation, 
administration and operation of the WTO agreements; (2) the negotiation of new 
trade rules; (3) the settlement of disputes; (4) the review of trade policies; (5) 

6 Ibid. Trade in commercial services declined from USD 3.9 trillion in 2008 to USD 3.5 trillion 
in 2009 but exceeded again its pre-crisis level in 2011.

7 As a result of the financial crisis of 2007-2008, the ratio of global trade to global GDP fell from 
59 per cent. in 2008 to 51 per cent, but in 2010 already increased to 56 per cent.

8 Source: World Bank Indicators, <http://wdi.worldbank.org/table/4.8>. Note that the trade-to-
GDP ratio indicates the dependence of domestic producers on foreign demand (exports) and 
of domestic consumers and producers on foreign supply (imports), relative to the country’s 
economic size (GDP).

9 Source: WTO Statistical Database, <http://stat.wto.org/CountryProfile/WSDBCountryPFRe
porter.aspx?Language=E>. Note that the ratio of international trade to GDP in 2011-2013 was 
116 per cent. for the Netherlands, which illustrates well the importance of international trade 
for the Dutch economy.
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cooperation with other international organisations and non-governmental organisa-
tions (NGOs); and (6) the provision of technical assistance to developing coun-
tries.10 The WTO is an organisation with multiple functions.

To a large extent the perception of ineffectiveness and increasing irrelevance 
of the WTO referred to above is related to its failure to bring the Doha Round 
negotiations to a successful conclusion. This failure is real and has been very much 
in the public eye due to the media attention generated by Ministerial Conferences 
and other key events during the Doha Round negotiations to date. As the multi-
functional nature of the WTO makes clear, however, the WTO is more than the 
Doha Round negotiations. The negotiation of new trade rules is but one (albeit 
important) function. A fair assessment of the WTO’s performance over the last 
twenty years requires consideration of all of its functions, not just the one function 
that has been most in the spotlight. The assessment below starts with the function 
that the WTO has performed very well, namely the settlement of trade disputes 
between WTO Members. Subsequently, the assessment focuses on four functions 
the WTO has performed adequately or better than adequately, namely the facilita-
tion of the implementation, administration and operation of WTO agreements, trade 
policy review, cooperation with other international organisations and NGOs, and 
the provision of technical assistance to developing countries. Finally, the assess-
ment turns to the function that the WTO has performed poorly to date, namely the 
negotiation of new rules for global trade.

3. ONE WTO FUNCTION PERFORMED VERY WELL

As noted above, the WTO provides the international community with a rules-based 
system for international trade. For any rules-based system, it is crucial that alleged 
violations of the rules are effectively addressed and compliance with the rules is 
ensured. For this purpose, the WTO is entrusted with the task of settling trade 
disputes between its Members and provided with a dispute settlement system that 
is quite unique among international dispute settlement systems. Already in 1996, 
the WTO dispute settlement system was referred to by the then WTO Director-
General Renato Ruggiero as the ‘jewel in the crown’ of the WTO. While a number 
of flaws and shortcomings in the system have been identified in the past twenty 
years, few would disagree that the WTO has performed its dispute settlement task 
very well. This section will first provide facts and figures on the WTO’s success 
in settling trade disputes. Subsequently, the section will discuss the key features 
of the WTO dispute settlement system, which have arguably contributed to the 
WTO’s successful performance of this function.

10 See Article III of the WTO Agreement. As discussed below, the last function, the provision 
of technical assistance to developing countries, is not explicitly mentioned in Article III, and 
the cooperation with other international organisations and NGOs is primarily provided for in 
Article V of the WTO Agreement.
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3.1 Facts and figures on WTO dispute settlement to date

Since its establishment in 1995, the WTO dispute settlement system has been the 
most frequently used mechanism for the resolution of state-to-state disputes. 
Between 1 January 1995 and 1 May 2015, a total of 492 disputes have been brought 
to the WTO for resolution.11 In one out of five of these disputes, parties were able 
to reach a mutually agreed solution ‘out of court’. The disputes in which this was 
not possible were referred to adjudication. To date WTO adjudication has resulted 
in 200 reports, i.e. ‘WTO speak’ for ‘judgments’, of first instance ad hoc dispute 
settlement panels, and 117 appellate reports by the standing Appellate Body.12 
When compared to the number of disputes brought to, and resolved by, other 
international mechanisms for the settlement of state-to-state disputes, such as the 
International Court of Justice (ICJ) or the International Tribunal for the Law of the 
Sea (ITLOS), it is clear that the WTO dispute settlement system is by far the most 
prolific of all international state-to-state dispute settlement mechanisms. In the 
period from 1 January 1995 to 1 May 2015, the ICJ rendered sixty judgments and 
six advisory opinions.13 Since 1996, the year in which it was inaugurated, the 
ITLOS rendered fourteen judgments and two advisory opinions.14

Some of the disputes brought to the WTO have been on technical trade issues 
of little interest to (and importance for) anybody except the traders and/or produc-
ers directly concerned. This is the case, for example, for disputes relating the 
customs duties imposed on specific products, such as EC – Computer Equipment 
(1997) (complaint by the United States) or EC – Chicken Cuts (2005) (complaints 
by Brazil and Thailand),15 or disputes relating to the calculation of a dumping 
margin, such as EC – Bed Linen (2001) (complaint by India) and US – Zeroing 
(EC) (2006) (complaint by the European Union).16 Many other WTO disputes, 
however, related to politically sensitive issues, triggered much public debate and 
attracted considerable media attention. This has been the case, for example, for 
disputes on national legislation for the protection of the environment or public 

11 This number refers to the number of requests for consultations by WTO Members notified to 
the WTO Dispute Settlement Body during this period. For statistical data on WTO dispute set-
tlement, see <www.wto.org> or <www.worldtradelaw.net>.

12 Note that when in a dispute multiple reports are issued in a single document, these reports are 
counted as one. E.g. in US – Steel Safeguards, the panel rendered a separate report for each of 
the eight complainants in that dispute, but it did so in a single document with a common set of 
findings. These eight reports are counted as one report. United States – Definitive Safeguard 
Measures on Imports of Certain Steel Products. Panel Report of 11 July 2003, WT/DS248/R, 
WT/DS249/R, WT/DS251/R, WT/DS252/R, WT/DS253/R, WT/DS254/R, WT/DS258/R and 
WT/DS259/R.

13 See <www.icj-cij.org>.
14 In addition, the ITLOS rendered in six disputes, an Order prescribing provisional measures 

pending a decision by an Article VII arbitral tribunal. See <https://www.itlos.org>.
15 Note, however, that as a result of the outcome in both these disputes, European consumers 

ended up paying less for certain computer equipment and chicken cuts respectively. Therefore, 
perhaps these disputes may have deserved more and broader interest.

16 Note, however, that the Appellate Body’s case law on ‘zeroing’, i.e. the method for calculating 
a dumping margin at issue in these disputes, is very controversial in government circles in at 
least one WTO Member.
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health, such as US – Shrimp (1998), a dispute on the US import ban on shrimp 
caught in nets that lead to incidental killing of sea turtles (complaint by India, 
Malaysia, Pakistan and Thailand); EC – Approval and Marketing of Biotech Prod-
ucts (2006), a dispute on measures affecting the approval and marketing of genet-
ically modified products in the European Union (complaint by the United States, 
Canada and Argentina); Brazil – Retreaded Tyres (2007), a dispute on a Brazilian 
ban on the importation of retreaded tyres for environmental and public health 
(complaint by the European Union); and US – Clove Cigarettes (2012), a dispute 
concerning a US measure to reduce youth smoking, which prohibited flavoured 
cigarettes but excluded menthol cigarettes from this prohibition (complaint by 
Indonesia). Also EC – Bananas III (1997) (complaints by Ecuador, Guatemala, 
Honduras, Mexico and the United States) on the EU’s preferential import regime 
for bananas from African, Caribbean and Pacific countries; EC and certain member 
States – Large Civil Aircraft (2011) (complaint by the United States) and US – Large 
Civil Aircraft (2nd complaint) (2012) (complaint by the European Union) on bil-
lions of euros or dollars of subsidies to Airbus and Boeing respectively; China – 
Rare Earths (2014) (complaints by the European Union, Mexico and the United 
States) on restrictions imposed by China on the exportation of certain raw materi-
als; and EC – Seal Products (2014) (complaint by Norway and Canada), on an EU 
ban for public morals reasons on the importation and placing on the EU market of 
seal products, were the subject of heated public debate and frequently made head-
line news. In spite of the political sensitivity, factual complexity and high-stake 
nature of these disputes, the WTO dispute settlement system has shown itself able 
to bring them to resolution and did so within a short timeframe. In many of these 
disputes, the main challenge for panels and, ultimately, the Appellate Body, was 
to strike the correct balance between, on the one hand, a Member’s right to regulate 
in pursuit of legitimate public policy objectives, and, on the other hand, another 
Member’s right to trade. In these disputes, panels and the Appellate Body were 
called upon to decide how much policy space was left for national regulation or 
measures under specific provisions of WTO agreements, and struggled with the 
question how much deference was owed to policy choices made by sovereign 
governments.

The WTO dispute settlement system has been used by developed-country and 
developing-country WTO Members alike. In more than half of the years since 
2000, developing-country Members brought more disputes to the WTO than devel-
oped-country Members.17 The most active user of the system has been the United 
States, closely followed by the European Union.18 The WTO dispute settlement 
system also has been used, however, ‘against’ the United States more often than 
against any other Member, the European Union being a distant second in this 
respect. The most active users of the system among developing-country Members 

17 In 2000, 2001, 2003, 2005, 2008, 2010, 2012 and 2013 developing country Members initi-
ated more cases than developed-country Members. In 1995, 2006, 2009 and 2011 developing-
country and developed-country Members initiated the same number of cases.

18 Note that until 2009 in the WTO the European Union (EU) was officially referred to as the 
European Communities (EC).
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have been Brazil, Mexico, India, Argentina, Thailand, and in recent years, also 
China (which joined the WTO only in 2001). The most frequent respondents among 
developing-country Members have been China, India, Argentina, Brazil and Mex-
ico. To date, almost two out of three WTO Members have been involved in WTO 
dispute settlement, either as a party or as a third party. Noteworthy is the use of 
the WTO dispute settlement system by small developing-country Members against 
the largest among the developed-country Members.19 In the WTO system, might 
does not prevail over right. Also noteworthy is the fact that in spite of the prolif-
eration of regional trade agreements, which often have their own dispute settlement 
system, the frequency of recourse to the WTO dispute settlement system has not 
abated. In fact, disputes between parties to regional trade agreements, which could 
have been brought to the dispute settlement system of these agreements, have been 
brought to the WTO.20

As for all dispute settlement systems, the ultimate test for the WTO dispute 
settlement system is whether respondents comply with adverse rulings and withdraw 
(or modify) the measures that were found to be WTO-inconsistent. To date, the 
compliance record of the WTO dispute settlement system is impressive. In more 
than four out of five disputes in which the respondent is called upon to withdraw 
(or modify) a WTO-inconsistent measure, it has done so. While much attention in 
the media and academic writing goes to those disputes in which resolution was 
delayed (e.g. EC – Bananas III (1997), EC – Hormones (1999), US – FSC (2000), 
US – Section 211 Appropriations Act (2002) and US – Gambling (2005)), it should 
be noted that many these disputes eventually were resolved as well.

3.2 Reasons for the success of the WTO dispute settlement system

The facts and figures on WTO dispute settlement discussed above show how suc-
cessful the WTO has been in its performance of this task. Much of this success is 
due to the key features of the WTO dispute settlement system. While not perfect, 
the WTO dispute settlement system is a remarkable system and its adoption by 
sovereignty-sensitive states has been described as ‘coming close to a miracle’.21 
In many respects it is unique among state-to-state dispute settlement systems and 

19 E.g. US – Gambling (2005) and US – Gambling (Article 21.5), disputes between Antigua and 
Barbuda (a Caribbean island state with less than 90,000 inhabitants) and the United States.  
Appellate Body Report, United States  Measures Affecting the Cross-Border Supply of Gam-
bling and Betting Services (US – Gambling), WT/DS285/AB/R, adopted 20 April 2005; and 
Panel Report, United States – Measures Affecting the Cross-Border Supply of Gambling and 
Betting Services – Recourse to Article 21.5 of the DSU by Antigua and Barbuda (US – Gam-
bling (Article 21.5 – Antigua and Barbuda)), WT/DS285/RW, adopted 22 May 2007.

20 E.g. Thailand – Cigarettes (Philippines), a dispute between the Philippines and Thailand, 
which could have been brought to the ASEAN Enhanced Dispute Settlement Mechanism. Ap-
pellate Body Report, Thailand – Customs and Fiscal Measures on Cigarettes from the Philip-
pines (Thailand – Cigarettes (Philippines)), WT/DS371/AB/R, adopted 15 July 2011.

21 C.-D. Ehlermann, ‘Six Years on the Bench of the “World Trade Court”: Some Personal Experi-
ences as Member of the Appellate Body of the WTO’, 36(4) Journal of World Trade (2002) 
pp. 605-639 at p. 639.



11

may serve as a source of inspiration for other systems set up to ensure the rule of 
law in international relations.

First among the features that are particularly noteworthy, and contributing to 
the system’s success, is its compulsory jurisdiction. As a matter of law, a WTO 
Member has no choice but to accept the jurisdiction of the WTO dispute settlement 
system, when a complaint of breach of WTO law is brought against it.22 Further-
more, the jurisdiction of the WTO dispute settlement system is very broad in scope. 
It covers disputes arising under all but two of the WTO agreements.23 These ‘cov-
ered agreements’ include inter alia the GATT 1994 and eleven other multilateral 
agreements on trade in goods, the General Agreement on Trade in Services (GATS), 
the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS 
Agreement), and the Agreement on Government Procurement.24 In terms of the 
kind of measures that can be challenged in WTO dispute settlement, any act or 
omission attributable to a WTO Member in principle can be subject to WTO dispute 
settlement, including unwritten norms and rules, administrative practices, measures 
no longer in force, and action or conduct by private entities.

Secondly, the principal objective of any dispute settlement system is obviously 
the resolution of the disputes brought to it. This is also the case for the WTO dispute 
settlement system. Article 3.3 of the WTO Dispute Settlement Understanding (DSU) 
states that the ‘prompt settlement’ of disputes is ‘essential to the effective function-
ing of the WTO and the maintenance of a proper balance between the rights and 
obligations of Members’. However, the DSU also identifies other, albeit closely 
related, objectives of WTO dispute settlement. These objectives rank among the 
key features of the WTO dispute settlement system that have contributed to its 
success to date. First of all, Article 3.2, first sentence, of the DSU states that: ‘the 
dispute settlement system is a central element in providing security and predict-
ability to the multilateral trading system’. In the context of the divisive debate on 
the role of precedent in WTO dispute settlement, the Appellate Body stated in US 
– Stainless Steel (Mexico) (2008) that: ‘[e]nsuring ‘security and predictability’ in 
the dispute settlement system, as contemplated in Article 3.2 of the DSU, implies 
that, absent cogent reasons, an adjudicatory body will resolve the same legal ques-
tion in the same way in a subsequent case’.25 Consequently, while in principle panel 
and Appellate Body reports are only binding on the parties to a particular dispute, 
these reports, and in particular Appellate Body reports have become, next to the 
WTO agreements themselves, a most important source of WTO law. The latter is 
closely related to a second objective of the WTO dispute settlement system, which 
has contributed to the success of the system but at the same time has given rise to 
criticism. Pursuant to Article 3.2, second sentence, of the DSU, WTO dispute 
settlement serves not only ‘to preserve the rights and obligations of Members under 

22 Article 6.1 of the DSU.
23 The ‘WTO agreements’ include the WTO Agreement and the eigthteen agreements annexed to 

the WTO Agreement.
24 The two WTO agreements that are not ‘covered agreements’ are the Trade Policy Review 

Mechanism and the Agreement on Trade in Civil Aircraft.
25 Appellate Body Report, United States – Final Anti-Dumping Measures on Stainless Steel from 

Mexico (US – Stainless Steel (Mexico)), WT/DS344/AB/R, adopted 20 May 2008, at para. 160.
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the covered agreements’, but also ‘to clarify the existing provisions of those agree-
ments’. Like many other international agreements, the WTO agreements are a 
masterpiece of ‘constructive ambiguity’ with many provisions that Members under-
stand differently. As a result there is much need for clarification, a task explicitly 
assigned to the WTO dispute settlement system, i.e. WTO panels and, ultimately, 
the Appellate Body. The scope and nature of this clarification mandate is circum-
scribed, however, by Article 3.2, third sentence, and 19.2 of the DSU, which 
explicitly state that the WTO dispute settlement system, and in particular panels 
and the Appellate Body, ‘cannot add to or diminish the rights and obligations 
provided in the covered agreements’. The DSU does not condone judicial activism. 
For panels and the Appellate Body to stay within their mandate to clarify existing 
provisions, it is therefore important that they interpret the provisions concerned 
correctly, i.e. in accordance with customary rules of interpretation of international 
law, as codified in Articles 31 and 32 of the Vienna Convention on the Law of 
Treaties (VCLT). Georges Abi-Saab, Member of the Appellate Body from 2000 to 
2008, described the Appellate Body’s ‘judicial policy of interpretation’ as ‘strict 
constructionism’.26 As the Appellate Body already ruled in Japan – Alcoholic 
Beverages (1996), Article 31 of the VCLT provides that the words of the treaty 
form the foundation for the interpretative process.27 The results of an interpretative 
approach, which gives primary importance to the wording actually used, are more 
easily accepted by the parties to the treaty than the possibly ‘surprising’ results of 
interpretative approaches that, for example give primary importance to the object 
and purpose of the treaty. If WTO Members now hold the Appellate Body in high 
esteem, this is to a large extent due to the Appellate Body’s choice for, and consis-
tent application of, a ‘text first’ approach to interpretation.28 Note, however, that 
the Appellate Body also stated in Japan – Alcoholic Beverages (1996) that ‘WTO 
rules are not so rigid or so inflexible as not to leave room for reasoned judgements 
in confronting the endless and ever-changing ebb and flow of real facts in real cases 
in the real world’, and that WTO rules should be interpreted with that in mind.29 
In recent years, the Appellate Body’s multiple clarifications of WTO provisions 
and contributions to the development of WTO law have been criticised by some 
for being too timid and text-bound and by others as inadmissible instances of 
‘overreach’ or judicial activism.

Third among the key features of the WTO dispute settlement system that have 
contributed to its success to date is undoubtedly the provision for appellate review 
by the Appellate Body. The Appellate Body is a standing and independent inter-

26 D. Terris, C. Romano and L. Swigart, The International Judge: An Introduction to the Men and 
Women Who Decide the World’s Cases, Brandeis University Press, 2007 at p. 139.

27 See Appellate Body Report, Japan – Taxes on Alcoholic Beverages, (Japan – Alcoholic Bever-
ages II), WT/DS58/AB/R, WT/DS10/AB/R, WT/DS11/AB/R adopted 1 November 1996, at 
p. 11.

28 See P. Van den Bossche, ‘The Making of the “World Trade Court”: The Origins and Develop-
ment of the Appellate Body of the World Trade Organization’, in R. Yerxa and B. Wilson (eds.), 
Key Issues in WTO Dispute Settlement: The First Ten Years, Cambridge, Cambridge University 
Press, 2005 at p. 72.

29 See Japan – Taxes on Alcoholic Beverages, supra note 27, at p. 31.
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national tribunal of seven judges, who are appointed by consensus by the WTO 
Dispute Settlement Body, composed of the 161 Members of the WTO. The Appel-
late Body judges, formally referred to as Members of the Appellate Body, are 
appointed for a term of four years (renewable once). In providing for appellate 
review, the WTO dispute settlement system distinguishes itself from almost all 
other state-to-state dispute settlement systems. Appellate review is exceptional in 
international adjudication. Yet, appellate review is undoubtedly very useful in, and 
beneficial to, any judicial system as it allows for further careful reflection on, and, 
if necessary, reassessment of, the often difficult legal issues on which first instance 
courts and tribunals must rule. Appellate review ensures the consistency, uniformity 
and persistent quality of the case law developed. In the context of WTO dispute 
settlement, two out of three panel reports are appealed from and appellate review 
by the Appellate Body has allowed for the development of a large, consistent and 
authoritative body of case law, which, as noted above, has become a principal 
source of WTO law. Neither the modest size of the Appellate Body nor the relatively 
short term in office of Appellate Body Members, have prevented the Appellate 
Body from making this contribution to the development of WTO law.30

Fourthly, one of the most striking features of the WTO dispute settlement sys-
tem when compared with other international dispute settlement mechanisms or 
national judicial systems are the short timeframes within which panel and Appel-
late Body proceedings must be completed. Article 3.3 of the DSU stresses the 
importance of the prompt settlement of disputes. Consequently, Article 12.9 of the 
DSU states that in no case should panel proceedings exceed nine months, and 
Article 17.5 of the DSU states that in no case shall appellate review proceedings 
exceed ninety days. In practice, panel proceedings often exceed the nine-month 
timeframe. On average, panel proceedings take fifteen months, which is, however, 
when compared with the time taken by other international dispute settlement sys-
tems to adjudicate cases of similar size and complexity, still quite an achievement.31 
With regard to the time taken for appellate review proceedings, it should be noted 
that until 2011 the Appellate Body was able to complete proceedings in most cases 
in the seemingly unrealistic ninety-day time frame. Since 2011, however, the 
increase in the number, size and the complexity of appeals has resulted in a situa-
tion in which the Appellate Body regularly has no choice but to exceed the ninety-
day time frame. Note, however, that the extent to which the Appellate Body exceeds 
the ninety-day timeframe remains modest and is seldom more than thirty days.32 
In only two cases to date has the Appellate Body taken much longer than ninety 
days. In US – Large Civil Aircraft (2nd complaint) (2012) and EC and certain 
member States – Large Civil Aircraft (2011), commonly referred to as US – Boeing 

30 When compared with other international courts, such as the ICJ (15 judges appointed for 9-year 
terms renewable) or the ITLOS (21 judges appointed for 9-year terms renewable), both the 
modest size of the Appellate Body and the short term in office of Appellate Body Members 
stand out. Note also that in 2012 the overall budget of the ICJ was 250 per cent larger than that 
of the Appellate Body and its legal support staff twice as large.

31 See <http://worldtradelaw.net/databases/paneltiming.php>. This is the average length of origi-
nal, as opposed to Article 21.5 compliance panel proceedings.

32 See <http://worldtradelaw.net/databases/abtiming.php>.
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and EC – Airbus, the Appellate Body proceedings lasted for 346 days and 301 days 
respectively. It should be noted that the panel proceedings in both these cases lasted 
for over five years and the Appellate Body reports in these cases were 599 pages 
and 645 pages long respectively. While complainants in WTO disputes may com-
plain about the length of panel and Appellate Body proceedings, it is generally 
recognised and applauded that WTO dispute settlement proceedings are very short 
when compared with the length of proceedings of other international courts or 
tribunals.

Finally, the success of the WTO dispute settlement system to date is also due 
to the mechanism for surveillance and enforcement of compliance with adverse 
rulings. Pursuant to Article 21.6 of the DSU, the Dispute Settlement Body (DSB) 
composed of all 161 WTO Members, keeps the implementation of adverse rulings 
under surveillance. Implementation is to take place promptly or, more likely, within 
a so-called ‘reasonable period of time’, which is either agreed upon by the parties 
or determined by a specially appointed arbitrator. During this reasonable period of 
time and if necessary beyond that period, the issue of implementation is auto-
matically placed on the agenda of each regular DSB meeting and the Member 
concerned must provide the DSB with a status report on its progress in the imple-
mentation of the recommendations and rulings. The WTO dispute settlement sys-
tem thus provides for systematic political surveillance of, and thus peer pressure 
for, compliance with adverse rulings. If a respondent fails to implement correctly 
an adverse ruling within the ‘reasonable period of time’, Article 22.1 of the DSU 
provides that compensation (for future losses) and the suspension of concessions 
or other obligations (i.e. retaliation) are ‘temporary measures’ available to ‘enforce’ 
compliance by ‘encouraging’ the respondent to implement the adverse ruling. It is 
very exceptional for parties to agree on what constitutes appropriate compensation 
for future damages and if such agreement cannot be reached, Article 22.2 of the 
DSU provides that the original complainant(s) may request DSB authorisation to 
take retaliation measures against the respondent that failed to implement in time. 
While requests for authorisation to retaliate often attract much attention, it should 
be noted that to date the DSB has authorised the taking of retaliation measures in 
only nine cases and that in merely four of these cases the complainants actually 
applied retaliation measures.33 For example, in US – FSC (2000) the European 
Union was authorised to retaliate against the United States for an amount of USD 4 
billion per year. The retaliation measures in this case took the form of an increase 
of EU customs duties on selected US products. It is clear that retaliation measures 
put economic and political pressure on the respondent to bring their WTO-incon-
sistent measure(s) into compliance. It is often pointed out, however, that for com-

33 See Appellate Body Report, European Communities – Regime for the Importation, Sale and 
Distribution of Bananas (EC – Bananas III), WT/DS27/AB/R, adopted 25 September 1997; 
Appellate Body Report, EC Measures Concerning Meat and Meat Products (Hormones) (EC 
– Hormones), WT/DS26/AB/R, WT/DS48/AB/R adopted 13 February 1998; Appellate Body 
Report, United States – Tax Treatment for “Foreign Sales Corporations” (US – FSC), WT/
DS108/AB/R, adopted 20 March 2000 and Appellate Body Report, United States – Continued 
Dumping and Subsidy Offset Act of 2000 (US – Offset Act (Byrd Amendment)), WT/DS217/
AB/R, WT/DS234/AB/R, adopted 27 January 2003.
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plainants that are small developing countries, applying retaliation measures to 
respondents that are large developed countries, is not a genuine option, as they 
would cause severe harm to their own economy without inflicting much pain on 
the economy of the respondent. Imperfect as this enforcement mechanism may be 
and while used infrequently, it still is a useful incentive for respondents to bring 
WTO-inconsistent measures into compliance. It also should be noted that other 
state-to-state dispute settlement systems, such as the ICJ, have no specific enforce-
ment mechanism at all.

3.3 The jewel in the crown

Over the past twenty years, the WTO has performed its function of settling trade 
disputes between its Members very well. As discussed above, the WTO dispute 
settlement system has been much used, often to resolve politically sensitive and 
high-stake disputes; the system has been used by developed as well as developing-
country Members and has an excellent compliance record. Much of this success is 
due to a number of key features of the system, which often distinguish it from other 
international dispute settlement systems. This system is by no means without 
shortcomings, however. These shortcomings relate inter alia to timeframes, third 
party rights, panel composition, protection of business confidential information, 
transparency of the proceedings, amicus curiae briefs, lack of remand, the procedure 
to ensure compliance (‘sequencing’ and ‘post retaliation’) and the effectiveness of 
the remedies for breach of WTO law. The on-going DSU reform negotiations are 
an opportunity to address these and other shortcoming. Note that the DSU reform 
negotiations also address proposals by the United States and a few other WTO 
Members for more Member control, i.e. political control, over WTO dispute settle-
ment, or in other words curtailing the WTO dispute settlement system. WTO 
dispute settlement has been criticised by some for doing too much (i.e. being too 
activist) while it has been criticised by others for doing too little (i.e. being overly 
cautious). This conflicting criticism deserves careful consideration.

4. FOUR WTO FUNCTIONS PERFORMED ADEQUATELY OR 
BETTER THAN ADEQUATELY

Besides settling trade disputes between its Members, the WTO has also been 
entrusted with four other functions which it performed adequately or better than 
adequately. These functions include the facilitation of the implementation, admin-
istration and operation of the current WTO agreements, the provision of technical 
assistance to developing countries, cooperation with other international organisa-
tions and NGOs and trade policy review.
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4.1 Facilitation of the implementation, administration and operation of 
WTO agreements

Pursuant to Article III:1 of the WTO Agreement, the WTO is mandated to facilitate 
the implementation, administration and operation of the WTO agreements. The 
WTO is also entrusted with the task of furthering the objectives of these agree-
ments. For this purpose the WTO has at its disposal a multitude of councils, com-
mittees, working groups and working parties in which all WTO Members are 
represented. At present, the WTO has a total of 35 standing bodies and about the 
same number of ad hoc bodies.34 Many of these WTO bodies meet on a regular 
basis, making for a heavy workload for WTO diplomats. In 2014, WTO bodies 
held nearly 500 formal and informal meetings.35 It is through the multiple meetings 
of these bodies that the WTO facilitates the implementation, administration and 
operation of the WTO agreements and furthers the objectives of these agreements. 
This important work is mostly very technical in nature, done behind the closed 
doors of WTO meetings, and usually ‘deprived’ of media attention. By way of 
example of what this function of ‘facilitating’ and ‘furthering’ entails, please refer 
to the work of the Committee on Sanitary and Phytosanitary Measures (SPS Com-
mittee). Article 12, paragraph 2, of the Agreement on the Application of Sanitary 
and Phytosanitary Measures (SPS Agreement) states that the SPS Committee shall, 
inter alia:

encourage and facilitate ad hoc consultations or negotiations among Members on 
specific sanitary or phytosanitary issues. The Committee shall encourage the use of 
international standards, guidelines or recommendations by all Members and, in this 
regard, shall sponsor technical consultation and study with the objective of increas-
ing coordination and integration between international and national systems and 
approaches for approving the use of food additives or for establishing tolerances for 
contaminants in foods, beverages or feedstuffs.

Many other WTO bodies have, mutatis mutandis, similar tasks. It is impossible to 
quantify the extent to which WTO bodies facilitate the implementation, administra-
tion and operation of WTO agreements and further their objectives. However, the 
availability of a forum where general or specific concerns regarding trade measures 
of other Members can be raised and addressed is generally considered to be ben-
eficial to the trade relations between Members. Discussions in WTO bodies raise 
awareness of problems and difficulties experienced by Members. They may also 
allow potential disputes to be addressed and resolved at an early stage and without 
recourse to the dispute settlement system. Some WTO bodies have been more 
successful than others. The aforementioned SPS Committee as well as the Com-
mittee on Technical Barriers to Trade (TBT Committee) are often mentioned as 

34 Most of these ad hoc bodies are working groups on accession. This group of ad hoc bodies also 
includes the bodies especially established for the Doha Round negotiations.

35 For many developing-country Members with only a small, and sometimes no, permanent rep-
resentation in Geneva, this workload is a daunting challenge.



17

WTO bodies that have been very effective in facilitating the administration, imple-
mentation and operation of their respective agreements and in furthering the objec-
tives of these agreements. In its 2014 Annual Report, the SPS Committee noted 
that during the course of 2014 it had considered thirteen new specific trade concerns, 
and that many concerns previously raised had been discussed again.36 At its March 
2014 meeting, the Committee was informed that 25 previously raised trade concerns 
had been resolved. The new trade concerns raised in 2014 included, inter alia, 
China’s concerns regarding Brazil’s regulation on certificates for fish and fishery 
products; Russia’s import restrictions on certain plant products from the European 
Union; and India’s concerns relating to the United States’ high certification costs 
for its mangoes.37 In addition to specific trade concerns, the SPS Committee also 
discusses general issues relating to the implementation of the SPS Agreement. The 
SPS Committee has been successful in translating such discussions into decisions, 
such as the Decision on the Implementation of Article 4 of the Agreement on the 
Application of Sanitary and Phytosanitary Measures, commonly referred to as the 
Decision on Equivalence, last revised in 2004.38 Note that the Decision of the TBT 
Committee on Principles for the Development of International Standards, Guides 
and Recommendations with relation to Articles 2, 5 and Annex 3 of the Agreement 
was considered by the Appellate Body in US – Tuna II (Mexico) (2012) to be a 
‘subsequent agreement’ within the meaning of Article 31(3)(a) of the Vienna Con-
vention and played a decisive role in the Appellate Body’s interpretation of Article 
2.12 of the Agreement on Technical Barriers to Trade (TBT Agreement).39

4.2 Technical assistance to developing countries

While providing technical assistance to developing-country Members is not one 
of the functions of the WTO explicitly mentioned in Article III of the WTO Agree-
ment, it is undisputed that this is an important function. In order to exercise their 
rights and obligations under the WTO Agreement, to reap the benefits of their WTO 
membership and to participate fully and effectively in trade negotiations, many 
developing-country Members need more expertise and resources in the area of 
trade law and policy. This is acknowledged in many WTO agreements, including 
the SPS Agreement, the TBT Agreement, the TRIPS Agreement, the Customs 
Valuation Agreement and the DSU, which all specifically provide for technical 
assistance to developing-country Members. This technical assistance may take the 
form of bilateral assistance, given by other WTO Members, or multilateral assis-
tance, given by, inter alia, the WTO itself. In the Doha Ministerial Declaration of 
November 2001, the Ministerial Conference declared that: ‘technical cooperation 

36 Report (2014) on the Activities of the Committee on Sanitary and Phytosanitary Measures, 
G/L/1086, dated 6 November 2014 at para. 1.6.

37 Ibid.
38 See G/SPS/19/Rev.2, dated 23 July 2004.
39 See G/TBT/9, dated 13 November 2000 and Appellate Body Report, United States – Measures 

Concerning the Importation, Marketing and Sale of Tuna and Tuna Products, (US – Tuna II 
(Mexico)), WT/DS381/AB/R, adopted 13 June 2012, at para. 372.
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and capacity building are core elements of the development dimension of the 
multilateral trading system’.40

As an essential element of the Doha Development Agenda, the WTO embarked 
in 2002 on a programme of greatly enhanced support for developing countries in 
the form of trade-related technical assistance and training.41 Under the current 
Biennial Technical Assistance and Training Plan 2014-2015, the WTO budget for 
trade-related technical assistance and training amounts to CHF 16,7 million for 
2014 and CHF 16,8 million in 2015.42 Much of this funding does not come out of 
the regular WTO budget but out of the Doha Development Agenda Global Trust 
Fund, commonly referred to as the Global Trust Fund.43 The Global Trust Fund is 
a fund to which Members make voluntary contributions. During the previous 
decade, funding available for WTO technical assistance activities grew consider-
ably due to generous voluntary contributions by WTO Members. However, as a 
result of budget austerity measures by Member governments, the voluntary con-
tributions have decreased dramatically in the last few years with only CHF 12.4 
million having been received as contributions to the Global Trust Fund in 2014, 
the lowest level ever recorded in terms of voluntary contributions and 30 per cent. 
less than in 2013.44 Nevertheless, the WTO was able to keep its technical assistance 
activities in 2014 up to the level of previous years and expects to be able to do so 
again in 2015. The WTO has been able to do much with relatively little and declin-
ing funding.

The WTO’s technical assistance activities come in many different shapes and 
sizes. In 2014, the WTO undertook 273 technical assistance activities, either in 
Geneva or around the world. These activities include e-learning courses; regional 
trade policy courses and seminars; and advanced trade policy courses and seminars 
held in Geneva; as well as technical support missions to specific developing-
country Members. In 2014, close to 15,000 persons participated in WTO training 
activities. In addition, the WTO establishes and supports ‘WTO reference centres’ 
in developing countries; supports teaching and research on the WTO and interna-
tional trade at universities and research institutes in developing countries; and 
regularly organises a ‘Geneva Week’, an event which brings to Geneva representa-
tives of developing-country Members without a permanent representation, to brief 
them on recent developments at the WTO. Compared with bilateral, regional and 
other multilateral aid to enhance trade of developing countries, the technical assis-
tance effort of the WTO is modest in size. However, the WTO plays a central role 
in mobilising, focusing and coordinating aid given by national, regional and inter-
national donors to enhance trade of developing countries. At the Hong Kong Min-
isterial Conference in December 2005, the WTO launched the Aid for Trade 

40 Ministerial Conference, Doha Ministerial Declaration, WT/MIN(01)/DEC/1, dated 20 Novem-
ber 2001 at para. 38.

41 For an overview, see M. Smeets, ‘Trade Capacity Building in the WTO: Main Achievements 
since Doha and Key Challenges’, 47(5) Journal of World Trade (2013) pp. 1047-1090 .

42 See Biennial Technical Assistance and Training Plan 2014-2015, WT/COMTD/W/200, dated 
2 September 2013.

43 Ibid.
44 See WTO Annual Report 2013, WT/COMTD/W/205, dated 3 September 2014.
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Initiative, which concerns all official development aid (ODA) specifically targeted 
at assisting developing countries, and in particular least-developed countries, in 
developing trade-related skills and infrastructure.45 In 2007, 2009, 2011, 2013 and 
2015 the WTO organised a Global Review of Aid for Trade, a meeting attended 
by donor governments, other international organisations, civil society and the 
private sector, to assess critically the success of aid for trade. While it has limited 
funding of its own, the WTO has played a central role in the mobilisation, focusing 
and coordination of aid for trade by other donors and organisations.

4.3 Cooperation with other international organisations and NGOs

Global governance today is characterised by fragmentation. Different international 
organisations, negotiations and/or initiatives focus on different policy areas and 
bring (or try to bring) in each of these policy areas a degree of global governance. 
In some policy areas, such as trade, monetary policy, intellectual property protec-
tion, labour rights and human rights, global governance is institutionalised and 
well-developed and has given rise to a specialized international regime. In other 
policy areas, such as climate change mitigation, efforts at global governance are 
still emerging and a specialised international regime is not yet fully developed. 
One of the most important challenges facing the international community is to 
bring about and maintain coherence between these decentralised efforts at global 
governance and their established or emerging specialised international regimes. 
These regimes affect each other and, to the extent that they provide for conflicting 
rules, undermine each other’s effectiveness and legitimacy. Due to the non-hierar-
chical nature of the international system, ensuring coherence between the many 
global governance efforts and their specialised international regimes is particularly 
difficult, however. It is the task of each and every international organisation, and 
therefore also of the WTO, to work towards more coherence in global governance.

Article III:5 of the WTO Agreement explicitly mandates the WTO to cooperate 
with the IMF and the World Bank ‘with a view to achieving greater coherence in 
global economic policy-making’. The drafters of the WTO Agreement clearly 
recognised that the links between the different aspects of global economic policy, 
i.e. finance, monetary policy and trade, are such that the international institutions 
with responsibilities in these areas must cooperate in order to ensure that each of 
them adopts coherent and mutually supportive policies.46 The WTO has concluded 
agreements with both the IMF and the World Bank to give form to the cooperation 
required by Article III:5 of the WTO Agreement.47 These agreements provide for 
consultations and the exchange of information between the WTO Secretariat and 

45 See Ministerial Declaration adopted on 18 December 2005 at the Hong Kong Ministerial 
Conference (6th MC), see WT/MIN(05)/DEC, dated 22 December 2005, para. 57.

46 See also Declaration on the Contribution of the World Trade Organization to Achieving Great-
er Coherence in Global Economic Policymaking, Final Act Embodying the Results of the  
Uruguay Round of Multilateral Trade Negotiations, para. 5.

47 See Agreement between the International Monetary Fund and the World Trade Organization, 
contained in Annex I to WT/GC/W/43, dated 4 November 1996; and the Agreement between 
the International Bank for Reconstruction and Development and the International Development 
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the staff of the IMF and the World Bank. The WTO, the IMF and the World Bank 
now cooperate quite closely on a day-to-day basis, in particular in the area of 
technical assistance to developing countries. With regard to the cooperation with 
other international organisations, Article V:1 of the WTO Agreement provides that 
the WTO General Council shall make appropriate arrangements ‘for effective 
cooperation with other intergovernmental organisations that have responsibilities 
related to those of the WTO’. Accordingly, the WTO has cooperation arrangements 
with many international organisations, including inter alia the World Intellectual 
Property Organization (WIPO), the United Nations Conference on Trade and 
Development (UNCTAD) and the World Health Organization (WHO). Almost 140 
international organisations have formal or ad hoc observer status with WTO coun-
cils and committees.48 Likewise, the WTO participates in the work of many inter-
national organisations. In all, the WTO Secretariat maintains working relations 
with almost two hundred international organisations active in areas of interest to 
the WTO.49 While the extent of the institutional links of the WTO with other inter-
national organisations is to be welcomed, it is clear that such links are a necessary 
but not sufficient condition to ensure greater coherence in global governance. Much 
work remains to be done in order to achieve the necessary degree of coherence 
between the multilateral trade regime of the WTO and the global governance efforts 
of other international organisations and their specialised international regimes. In 
the coming months, the UN Summit on Financing for Development and the UN 
Summit on the Post-2015 Development Agenda will test, once again, the ability 
of WTO and other international organisations to work together and achieve a greater 
degree of coherence in global governance.

With regard to the cooperation of the WTO with NGOs, Article V:2 of the WTO 
Agreement states: ‘The General Council may make appropriate arrangements for 
consultation and cooperation with non-governmental organizations concerned with 
matters related to those of the WTO.’

On 18 July 1996, the General Council thus adopted a set of guidelines clarify-
ing the framework for relations with civil society in general and NGOs in particu-
lar.50 In these guidelines, the General Council explicitly recognised ‘the role NGOs 
can play to increase the awareness of the public in respect of WTO activities’.51 
However, the General Council was equally clear that NGOs could not, and should 
not, be directly involved in the work of the WTO. Not surprisingly, this limited 
degree of involvement did not satisfy civil society, and their dissatisfaction 
expressed itself in publications and in public debates as well as in large and rowdy 
demonstrations. The expression of this dissatisfaction reached its apex on the streets 
of Seattle during the 1999 Ministerial Conference in that American city. Overnight, 

Association and the World Trade Organization, contained in Annex II to WT/GC/W/43, dated  
4 November 1996.

48 See <www.wto.org/english/thewto_e/coher_e/coher_e.htm> and <www.wto.org/english/thewto
_e/igo_obs_e.htm>.

49 See <www.wto.org/english/thewto_e/coher_e/coher_e.htm>.
50 Guidelines for Arrangements on Relations with Non-Governmental Organizations, Decision 

adopted by the General Council on 18 July 1996, WT/L/162, dated 23 July 1996.
51 Ibid.
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the global public became familiar with the WTO through images of violent protest 
against it. In the year following the Seattle debacle, the General Council held 
informal but intensive consultations on the issue of the involvement of civil soci-
ety in the work of the WTO.52 The positions of Members differed significantly on 
whether civil society, and in particular NGOs, can and should play a greater role 
in the work of the WTO. On the one hand, the position championed by many of 
the developed-country Members was (and is) that the involvement of NGOs in the 
work of the WTO should be a ‘two-way street’. The involvement of NGOs should 
be a ‘give and take’ relationship; it entails not only informing NGOs about the 
work and activities of the WTO but also being informed by NGOs on issues of 
relevance to the WTO. On the other hand, the position of many developing-coun-
try Members was (and is) that the relationship between the WTO and NGOs can 
only be a ‘one-way street’. Treading on (very) thin ice, the then WTO Director-
General, Mike Moore, noted in March 2002 with regard to the role of NGOs in the 
WTO:

The WTO will always remain an inter-governmental organization, because ulti-
mately it is always our member Governments and Parliaments that must ratify any 
agreements we conclude. We need to encourage better-focused and more construc-
tive inputs from civil society. They should be given a voice, but not a vote.53

Many Members would not agree to give NGOs ‘a voice’ in the WTO. In any case, 
over the years, the WTO’s relationship with civil society has much improved, not 
as a result of a major institutional reform but as a result of a number of concrete, 
pragmatic initiatives by the WTO Secretariat.54 Today, ‘cooperation’ with civil 
society essentially focuses on: (1) symposia or public fora, such as the annual WTO 
Public Forum; (2) regular briefings for NGOs on the work of WTO bodies and 
trade topics of specific interest; (3) the dissemination to WTO Members and the 
general public of NGO position papers and studies; and (4) the setting up of an 
NGO centre during ministerial conferences to facilitate the lobbying work of NGOs 
in the margin of these meetings. With regard to the involvement of NGOs in WTO 
dispute settlement, note that the Appellate Body already ruled in the late 1990s that 
panels and the Appellate Body itself have the authority to accept and consider 
unsolicited amicus curiae briefs submitted by NGOs in the context of a specific 
dispute.55 The Appellate Body’s case law on this issue has been much criticised by 

52 This issue is also referred to as the ‘external transparency’ issue.
53 M. Moore, ‘How Trade Liberalization Impacts on Employment’, Speech to the International 

Labor Organization, 18 March 2002. Emphasis added.
54 Note also that the WTO’s weakness as a global rule-maker, apparent from its failure to reach 

agreement in the context of the Doha Round negotiations (see infra), has made it a much less 
appealing target for protest. Some would say that civil society has lost interest in the WTO.

55 See Appellate Body Report, United States – Import Prohibition of Certain Shrimp and Shrimp 
Products, (US – Shrimp), WT/DS58/AB/R, adopted 6 November 1998, at paras. 104-106 and 
Appellate Body Report, United States – Imposition of Countervailing Duties on Certain Hot-
Rolled Lead and Bismuth Carbon Steel Products Originating in the United Kingdom, (US – 
Lead and Bismuth II), WT/DS138/AB/R adopted 7 June 2000, at para. 39.
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developing-country Members, but over the years, in a number of cases, NGOs from 
both developed and developing countries have submitted such amicus curiae briefs.

4.4 Trade policy review

As stated above, the WTO provides the international community with a rules-based, 
as opposed to a power-based, system for international trade. For such a rules-based 
system to function well, transparency regarding the trade policy, regulation and 
practices of each WTO Member is of the utmost importance. Most WTO agree-
ments therefore impose on Members the obligation to notify the WTO of their 
current trade policy, regulation or practices and any subsequent modification there-
of.56 Compliance with these notification obligations by Members, and in particular 
developing-country Members, is imperfect but has steadily improved over the 
years. To ensure transparency regarding Members’ trade policy, regulation and 
practices, the WTO is also entrusted with the periodic peer review of each Member’s 
trade policy. In addition to achieving greater transparency in, and understanding 
of, Members’ trade policies and their impact on the functioning of the multilateral 
trading system, trade policy review aims at contributing to improved compliance 
by Members with their WTO obligations. By publicly deploring the lack of WTO-
consistency of a Member’s trade policy, trade policy review intends to ‘shame’ 
Members into compliance and to support domestic opposition to trade policy 
inconsistent with WTO law. Likewise, by publicly praising WTO-consistent trade 
policies, trade policy review bolsters, both internationally and domestically, support 
for such policies. In 2012, 2013 and 2014, the Trade Policy Review Body (TPRB), 
which is composed of all 161 WTO Members, carried out twenty, fifteen and 
eighteen reviews respectively.57 The reports by the WTO Secretariat, which are 
produced in the context of trade policy review, are a valuable source of information 
on the trade policies of Members and definitely contribute to transparency regard-
ing these policies. The extent to which trade policy review also contributes to 
improved compliance by Members with their WTO obligations is more difficult 
to assess but there are indications that the ‘naming and shaming’ approach under-
lying trade policy review does focus a Member’s domestic political debate on the 
WTO inconsistency of (aspects of) of its trade policy.58 It should also be noted that 
the trade policy reviews of developing-country Members give an opportunity to 
identify the needs of these countries for technical assistance.

In response to the global financial and ensuing economic crisis, in February 
2009 the then WTO Director-General Pascal Lamy took the initiative to report 
regularly to the WTO membership on developments in trade as a result of the 

56 See, for example, Article 12.6 of the Agreement on Safeguards, which concerns the obligation 
of Members to notify promptly the Committee on Safeguards of their laws, regulations and 
administrative procedures relating to safeguard measures as well as any modifications made 
to them.

57 In 2014, the WTO reviewed inter alia the trade policy of the United States and China but also 
of Myanmar and Tonga. See <www.wto.org/english/tratop_e/tpr_e/tpr_e.htm>.

58 See, for example, Trade Policy Review Body – Review of Pakistan – TPRB’s Evaluation, 
PRESS/TPRB/187, dated 25 January 2002.
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crisis. At the request of the G-20 leaders, the WTO Secretariat, together with the 
OECD and UNCTAD Secretariats, also prepares regular reports on trade and 
investment measures taken by the G-20 countries in the face of the crisis. These 
monitoring efforts are considered to have made a valuable contribution to keeping 
the protectionist tendencies of countries in the face of the global economic crisis 
in check.

5. ONE WTO FUNCTION PERFORMED POORLY

While the WTO has performed one of its functions (dispute settlement) very well 
and four other functions (the facilitation of the administration, implementation and 
operation of the WTO agreements; the provision of technical assistance to develop-
ing countries; cooperation with other international organizations and NGOs, and 
trade policy review) adequately or better than adequately, one function (the nego-
tiation of new trade rules) has been performed poorly. As noted above, the current 
public perception of ineffectiveness and growing irrelevance of the WTO is to a 
large extent related to its failure to bring the Doha Round negotiations to a suc-
cessful conclusion.

5.1 The Doha Round negotiations

At the Doha Ministerial Conference in November 2001 the WTO Members decided 
to start a round of multilateral trade negotiations, commonly referred to as the 
‘Doha Round’. In the Doha Ministerial Declaration, the WTO Members stressed 
their ‘commitment to the WTO as the unique forum for global trade rule-making 
and liberalisation’.59 The stated ambition in 2001 was to conclude the negotiations 
no later than 1 January 2005. However, this and subsequent deadlines were not 
met and the negotiations are currently still on-going.

The Doha Ministerial Declaration provided for an ambitious agenda for the 
negotiations. These negotiations include matters on which WTO Members had 
agreed in 1994 in the WTO Agreement to continue negotiations, such as: (1) trade 
in agricultural products; and (2) trade in services. In fact, negotiations on these 
matters had already started in early 2000. Furthermore, the Doha Round negotia-
tions include negotiations on: (1) market access for non-agricultural products 
(NAMA); (2) problems of developing-country Members with the implementation 
of the existing WTO agreements (the so-called ‘implementation issues’); (3) TRIPS 
issues such as access for developing countries to essential medicines and the pro-
tection of geographical indications; (4) rules relating to dumping, subsidies and 
regional trade agreements; (5) dispute settlement (DSU reform); and (6) special 
and differential treatment for developing-country Members and least-developed-

59 See Ministerial Conference, Doha Ministerial Declaration, WT/MIN(01)/DEC/1, dated 20 No-
vember 2001, para. 4.
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country Members.60 The stated ambition of the Doha Round negotiations was, and 
still is, to place economic development and poverty alleviation at the heart of the 
multilateral trading system.61

Some WTO Members, and in particular the European Union, wanted a broader 
agenda for the Doha Round. They also wanted the WTO to start negotiations on, 
for example, the relationship between trade and investment, the relationship 
between trade and competition policy and the relationship between trade and core 
labour standards. There was, however, strong opposition, especially among devel-
oping-country Members, to the inclusion of some or all of these issues on the 
agenda of the negotiations. At the Doha Ministerial Conference, WTO Members 
decided that there definitely would be no negotiations on the relationship between 
trade and core labour standards, and a decision on the inclusion of other issues was 
delayed until later. Eventually, in 2004, only trade facilitation was added to the 
agenda of the Doha Round negotiations. Trade facilitation is ‘WTO speak’ for the 
reduction of customs formalities and procedures, i.e. administrative red tape and 
costly delays for imports at the border. It is beyond the scope of this chapter to give 
a detailed account of the Doha Round negotiations to date. For a comprehensive 
and technical account of the negotiations, please refer to the regular reports of the 
Chair of the Trade Negotiations Committee to the General Council, which are an 
excellent, and sobering, public source of information.62 After many missed dead-
lines and betrayed hopes for a breakthrough in the negotiations, however, at the 
Bali Ministerial Conference in December 2013 WTO Members were finally able 
to reach an agreement on a few of the issues on the Doha Round agenda. This 
agreement on what is referred to as the ‘Bali Package’ concerned in the first place 
trade facilitation and the successful negotiation of the Trade Facilitation Agree-
ment.63 When fully implemented, the benefits of the Trade Facilitation Agreement 
to the world economy are estimated to be between USD 400 billion and USD 1 
trillion.64 The Bali Package also included agreements on specific agricultural issues, 
and in particular public stockholding for food security purposes.65 Finally, the Bali 
Package comprised agreements on issues relating to development and least devel-
oped countries. In the Bali Ministerial Declaration, WTO Members welcomed the 
Bali Package as ‘an important stepping stone towards the completion of the Doha 
Round’ and instructed the negotiators to prepare by the end of 2014 a clearly defined 
work programme on the many remaining issues on the Doha Round agenda.66 It 

60 For a complete list of the matters on the agenda of the Doha Round, see Ministerial Conference, 
Doha Ministerial Declaration, WT/MIN(01)/DEC/1, dated 20 November 2001.

61 Ibid., para. 2.
62 See, for example, General Council, Minutes of Meeting of 31 July 2008, WT/GC/M/115, dated 

10 October 2008, on the mini-ministerial meeting in July 2008 at which a breakthrough in the 
negotiations seemed within reach but failed to materialise.

63 See Ministerial Decision of 7 December 2013 on Agreement on Trade Facilitation, WT/
MIN(13)/36 – WT/L/911, dated 11 December 2013.

64 See WTO Annual Report 2014, p. 6.
65 See Ministerial Decision of 7 December 2013 on Public Stockholding for Food Security Pur-

poses, WT/MIN(13)/38 – WT/L/913.
66 See Bali Ministerial Declaration, adopted on 7 December 2013, WT/MIN(13)/DEC, dated 

11 December 2013, paras. 1.10-1.11.
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is not surprising that after more than a decade of failure the Bali Package was hailed 
as significant breakthrough, even though the issues agreed on constitute only a 
small part of the issues on the Doha Round agenda. The agreement on the Bali 
Package breathed new life into the negotiations. The regained optimism was short-
lived, however, as within months of the Bali Ministerial Conference the deal reached 
seemed to unravel due to a disagreement between the United States and India on 
what exactly had been agreed in Bali regarding public stockholding for food secu-
rity purposes. This disagreement put on hold the implementation of all the agree-
ments reached in Bali and, above all, the preparation of the Protocol of Amendment 
to insert the Trade Facilitation Agreement into the WTO Agreement. Also, the 
discussions on the work programme on the remaining issues on the Doha Round 
agenda were blocked. Only in November 2014 India and the United States were 
able to come to a common understanding on the Bali decision on public stockhold-
ing for food security purposes, and work on the implementation of the Bali Pack-
age as well as negotiations on the Doha Round Work Programme could be resumed. 
On 27 November 2014, the Protocol of Amendment inserting the Trade Facilitation 
Agreement into the WTO Agreement was adopted and opened for ratification.67 
With regard to the Doha Round Work Programme for the many remaining issues 
on the agenda of the negotiations, Members agreed on July 2015 as the new dead-
line. Three months before this deadline, on 27 April 2015, WTO Director-General 
Roberto Azevêdo reported to WTO Members regarding the negotiations on the 
Work Programme that while progress was made, there was still ‘a long way to 
go’.68 While there have been a few negotiating successes at the WTO in the past 
twenty years, including the amendment of the TRIPS Agreement and the negotia-
tions on the accession of China and Russia, after fourteen years, barring a miracle, 
the WTO’s principal efforts to negotiate new rules for trade are not close to a suc-
cessful conclusion.

5.2 Reasons for the failure of the Doha Round negotiations to date

There is not one single, principal reason why the Doha Round negotiations have 
not been successful to date and why, more generally, the WTO has performed its 
function of negotiating new trade rules so poorly. There are multiple, interrelated 
reasons.

Firstly, the shift in the geopolitical balance of power within the WTO between 
developed-country Members and major developing-country Members has funda-
mentally affected, and significantly complicated, the negotiations on new trade 
rules. Whereas in earlier multilateral trade negotiations, such as most recently the 
Uruguay Round negotiations (1986-1993), the negotiations principally took place 

67 For the Trade Facilitation Agreement to enter into force at least two-thirds of the 161 WTO 
Members must have ratified this Agreement. Many Members have indicated that they hope to 
have ratified the Agreement by the Nairobi Ministerial Conference in December 2015.

68 WTO: 2015 NEWS ITEMS, ‘Azevêdo reports progress on Doha work programme, asks mem-
bers to focus on what is “doable”’, dated 27 April 2015, <https://www.wto.org/english/news_e/
news15_e/tnc_stat_27apr15_e.htm>.
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between a small number of developed countries (with ‘relatively similar’ interests), 
the negotiations now involve a larger and much more diverse group of countries, 
including both developed and developing countries. The importance of developing 
countries, and in particular emerging economies, in the global economy and their 
share in world trade has evolved to such an extent over the last twenty years that 
any agreement on new trade rules requires their consent. Overall, the share of world 
trade of developed-country Members in recent years has dropped from 67 per cent. 
in 2005 to 53 per cent. in 2013, while the share of developing-country Members 
has increased from 29 per cent. in 2005 to 43 per cent. in 2013. Developing-
country Members such as Brazil, China, India and other emerging economies are 
now full participants in the negotiations, vigorously asserting their interests. The 
interests of these developing countries not only differ from those of developed 
countries but often also differ inter se. While major developing-country Members 
have become much more assertive in the negotiations, developed-country Members 
on their part increasingly insist that the burden of ensuring the proper functioning 
of the multilateral trading system and reaching agreement (i.e. compromise) on 
new trade rules should be shared between developed and major developing-coun-
try Members in a manner commensurate with the latter’s importance in international 
trade today. From the perspective of developed-country Members, the unwilling-
ness or inability of major developing-country Members to shoulder this burden is 
a major reason for the impasse in WTO negotiations. Finally, it also should be 
noted that it is not only the ever-increasing assertiveness of major developing-
country Members and the insistence of developed-country Members on burden 
sharing that have complicated WTO negotiations. In addition, the increased (albeit 
arguably still insufficient) role in the negotiations of small, low-income, develop-
ing-country Members and least developed country (LDC) Members has affected 
the negotiations. By pooling negotiating resources and forming coalitions, these 
developing-country Members have become more effective in defending their inter-
ests, which are often different from those of developed-country Members as well 
as emerging economy Members.

Secondly, the lack of success of the Doha Round negotiations to date is also 
due to the fact that the agenda of these negotiations is not sufficiently focused on 
some of the most pressing current issues and problems of international trade. While 
the issues on the agenda are undoubtedly important, the agenda is ‘out-dated’ in 
that it does not adequately not reflect the changes in the nature of trade that have 
occurred in recent years. Ever more trade now takes place in international supply 
chains, also referred to as global value chains. Whereas traditionally, trade consisted 
primarily of trade in raw materials and finished products, now trade increasing 
consists of trade in intermediate products. Technological progress in the areas of 
telecommunication, information technology and transportation has made it pos-
sible to ‘unbundle’ the production of goods. Companies no longer produce products 
in their entirety but focus – in function of their comparative advantage – on the 
production of parts/components or related (often digitised) services. Rather than 
‘Made in the US’, ‘Made in China’, or ‘Made in Argentina’, products and services 
are now ‘Made in the World’. The production of, for example, a car now typically 
involves manufacturers of parts and components and providers of (digitised) ser-
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vices from all over the world, each operating as a link in an international supply 
chain. While international supply chains are not a new phenomenon, in recent years 
this phenomenon has rapidly increased in importance, breadth and depth. For those 
participating in international supply chains the further reduction/elimination of 
tariff barriers, customs formalities and quantitative restrictions, i.e. ‘shallow’ eco-
nomic integration, is obviously important as it gives them access to cheap(er) 
intermediate products and facilitates the export of their (intermediate) products. 
However, more important to them is ‘deep’ economic integration and in particular 
convergence (through harmonisation or mutual recognition) of technical regulations 
and standards for goods and services, as well as (enhanced) common rules regard-
ing investment, competition policy, intellectual property protection and public 
procurement. International supply chains cannot operate well when national poli-
cies and domestic regulation differ much from country to country. There is a need 
for ‘deep’ economic integration to allow for, or further facilitate, the participation 
in and collaboration across the international supply chain. The rise to prominence 
of international supply chains has significantly affected the Doha Round negotia-
tions as this change in the nature of trade has rendered the agenda of the negotiations 
less relevant. This change in the nature of trade calls for new rules on trade, which 
are not or not sufficiently the focus of the current negotiations. The agenda of the 
Doha Round negotiations is ‘out of sync’ with the needs of 21th century interna-
tional trade.

Thirdly, the proliferation of regional trade agreements and negotiations on such 
agreements have also affected the Doha Round negotiations. While regional trade 
agreements (RTAs), also referred to as preferential trade agreements (PTAs), are 
not a new phenomenon, they have rapidly increased in number since 2000. There 
are currently 262 RTAs in force and a large number is under negotiation.69 The 
most prominent on-going negotiations are those of two so-called mega-RTAs, 
namely the negotiations between the European Union and the United States on the 
Transatlantic Trade and Investment Partnership (TTIP) and the negotiations between 
the United States and eleven other Pacific Rim countries on the Trans Pacific Part-
nership (TPP). These RTAs and/or their negotiations have diverted political atten-
tion as well as negotiating resources away from the Doha Round negotiations. In 
fact, the proliferation of RTAs and their negotiations is both a reason for and an 
effect of the lack of success of the Doha Round negotiations. It is often said that 
the lack of progress in the Doha Round negotiations spurred Members to focus on 
negotiating RTAs. In fact, especially recently concluded RTAs, such as the Com-
prehensive Economic and Trade Agreement (CETA) between the European Union 
and Canada, and on-going RTA negotiations, such as the abovementioned TTIP 
and TPP negotiations, have been a response to the fact that the Doha Round nego-
tiations do not address the need for ‘deep’ economic integration. As discussed 
above, this need for ‘deep’ economic integration results from the rise in prominence 
of international supply chains. Many of the RTAs that were recently concluded or 

69 In total 449 RTAs have been notified to the WTO. Source: WTO website. All WTO members 
except Mongolia are parties of one or more RTAs, with some members belonging to as many 
as thirty. WTO Annual Report 2014, p. 7.
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are under negotiation (seek to) provide WTO-plus rules on investment, competition 
policy, intellectual property protection and public procurement as well as conver-
gence of technical regulations and standards for goods and services. Existing WTO 
rules fall short of providing companies involved in international supply chains the 
market access they require, and the current negotiations in the context of the WTO 
do not provide much perspective that such rules will be agreed on any time soon.

Fourthly, the failure of the Doha Round negotiations to date also has institutional 
and procedural reasons. It is often argued that consensus decision making and the 
single undertaking approach to the negotiations have contributed to the failure to 
date. It is clear that consensus decision making in negotiations involving ever more 
Members assertively pursuing very different interests makes the successful conclu-
sion of negotiations very difficult. However, proposals for alternative decision-
making procedures, such as qualified majority decision making, have received 
little to no support from WTO Members. Small and poorer Members see consensus 
decision making as a protection against total marginalisation in the negotiations 
and against any decision contrary to their core interests. More generally, no Mem-
ber, rich or poor, wants to find itself in a situation in which an ‘inimical’ majority 
would be able to adopt new rules on issues of significant national interest. Hence, 
the broad support for consensus decision making in spite of its impact on the ‘effi-
ciency’ of decision making within the WTO. Moreover, decisions taken by con-
sensus have a high degree of legitimacy. Some of the problems associated with 
consensus decision making may be overcome: (1) by requiring Members blocking 
consensus to explain why they do so; (2) by giving agenda-setting power to an 
executive board consisting of key WTO Members and a representation of others; 
and (3) by granting greater power of initiative to the WTO Secretariat and its 
Director-General in the decision-making process. It should be noted, however, that 
while the consensus decision-making requirement has been a contributing factor 
to the failure to date of the Doha Round negotiations, the substantive differences 
and divergence of interests between Members as well as the ‘out-dated’ nature of 
the agenda of the negotiations, both discussed above, have contributed much more 
to the lack of success.

With regard to the ‘single undertaking’ approach to the Doha Round negotia-
tions, please note that the 2001 Doha Ministerial Declaration stated that ‘the con-
duct, conclusion and entry into force of the outcome of the negotiations shall be 
treated as parts of a single undertaking’.70 Under this ‘single undertaking’ approach 
to the negotiations, there is no agreement on anything until there is an agreement 
on everything. The obvious advantage of the ‘single undertaking’ approach is that 
it allows trade issues as diverse as agricultural subsidies and market access for 
services to be linked and package deals to be put together. It is equally obvious, 
however, that reaching agreement on everything on the expansive agenda of the 
Doha Round negotiations is a monumental task. While the emphasis during the 
first ten years of the negotiations was very much on the ‘single undertaking’ 
approach, please note that the 2001 Doha Ministerial Declaration already provides 

70 Ministerial Conference, Doha Ministerial Declaration, WT/MIN(01)/DEC/1, dated 20 Novem-
ber 2001, para. 47.
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room for deviation from the ‘single undertaking’ approach when it states: ‘However, 
agreements reached at an early stage may be implemented on a provisional or a 
definitive basis.’71 In recent years, WTO Members have been prepared to abandon 
the ‘single undertaking’ approach and have agreed to advance negotiations on 
issues where progress can be achieved with the aim of reaping an ‘early harvest’, 
i.e. concluding provisional or definitive agreements before the full conclusion of 
the single undertaking. In December 2013, this resulted in the agreement on the 
Bali Package discussed above.

Albeit less frequently mentioned, another institutional reason why the Doha 
Round negotiations have been so difficult is the success of the WTO dispute settle-
ment system, discussed above. WTO negotiators are unwilling to agree to new 
trade rules formulated in ambiguous wording (a technique much used in interna-
tional negotiations to overcome deadlock), because such ambiguous wording may 
be ‘clarified’ later in the context of the WTO’s binding dispute settlement system 
in a manner contrary to their interests. The search for agreement on clear wording 
that reflects the interests and concerns of all Members obviously complicates the 
negotiations.

5.3 New agenda for and alternative approaches to WTO trade negotiations

There is no doubt about the need to update existing WTO rules and adopt new rules 
in order to address effectively the challenges facing international trade in the 21st 
century. These challenges, many of which were already discussed or referred to 
above, include: (1) the changing nature of trade, and in particular the fact that 
increasingly trade takes place in international supply chains and the ensuing need 
for ‘deep’ economic integration (including regulatory convergence and (enhanced) 
common rules on investment, competition policy, intellectual property protection 
and public procurement); (2) adjusting the rights and obligations of emerging 
economy Members to reflect their dramatically increased importance in world 
trade, while strengthening special and differential treatment for other developing-
country Members (to facilitate their participation in world trade); (3) the environ-
mental sustainability of economic development and trade (climate change; 
biodiversity); (4) the social sustainability of economic development and trade 
(income disparity; unemployment; core labour standards); (5) the impact of new 
technological developments on trade (e.g., 3D printing and advanced digitisation 
of services); (6) scarcity of and access to natural resources (including water); (7) 
food security; and (8) the impact of exchange rate policies on trade. Some of these 
challenges are currently already addressed in the Doha Round negotiations and 
these negotiations must therefore be brought to a successful conclusion. Many of 
these challenges, however, are not, or not satisfactorily, addressed within the WTO.

There are no magical solutions to the problems the WTO currently faces in 
performing its negotiating function. However, any solution will include a reassess-
ment of the agenda of WTO negotiations as well as the exploration of alternative 
approaches to WTO negotiations. With the regard to the agenda of WTO negotia-

71 Ibid.
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tions, it is clear that, while negotiations on Doha Round agenda issues must be 
continued, the agenda of WTO negotiations will need to be extended to allow the 
WTO to respond to the challenges facing international trade in the 21st century 
referred to above. The agenda of the negotiations on mega-RTAs, such as the TTIP 
and the TPP, are instructive in this regard. Apart from rebalancing the rights and 
obligations under WTO law between developed-country Members, emerging 
economy Members and other developing-country Members, the continued legiti-
macy and effectiveness of WTO rules will depend on: (1) how these rules are able 
to address the non-trade concerns of WTO Members, such as climate change, food 
security and core labour standards; and (2) how these rules will promote regulatory 
convergence and, more generally, ‘deep’ economic integration, while leaving Mem-
bers sufficient space to pursue domestic policy objectives and priorities. WTO rules 
must strike a balance between: (1) trade and the pursuit of other legitimate values 
and interests: and (2) the need for global regulatory convergence and national 
sovereignty and policy autonomy. Future WTO negotiations cannot and will not 
succeed if they focus narrowly on a 20th century agenda of trade liberalisation and 
market access. Negotiations that reflect the aspirations and needs of economic 
stakeholders in 21st century trade as well as address the legitimate concerns of civil 
society regarding domestic regulatory autonomy are more likely to generate suf-
ficient domestic support to allow negotiators to make the concessions necessary 
to come to an agreement.

With regard to possible alternative approaches to WTO negotiations, it is clear 
that the ‘single undertaking’ approach originally adopted for the Doha Round 
negotiations in recent years has been applied with a degree of flexibility. The agree-
ment on the Bali Package in December 2013 is proof thereof. This flexibility is 
welcome. However, while it may be easier to reach agreement on selected, rather 
than all, issues on the agenda, agreement by all WTO Members on these selected 
issues still is required. An alternative approach to WTO negotiations is the ‘variable 
geometry’ approach under which a sub-group of Members moves ahead with 
negotiations on a specific topic while other Members abstain. It is obvious that 
negotiations among a sub-group of Members, belonging to a coalition of the will-
ing, are more likely to be successful. The main problem, however, which arises in 
this context, is that pursuant to the MFN treatment obligation, a core rule in WTO 
law, WTO Members not participating in these negotiations also would benefit from 
any agreement reached. This problem may be – and has been in the past – overcome 
by taking a ‘critical mass’ approach to negotiations. Under this approach, the 
negotiations involve a sufficiently large sub-set of the membership so that the free-
riding of other Members would not be a problem. This approach was already used 
in the negotiations, which in 1996 resulted in the Information Technology Agree-
ment (ITA) and is currently followed in the negotiations on the amendment of this 
Agreement. The ITA, which provides for the elimination of tariffs on information 
technology products, initially involved 29 Members and now involves 80 Members, 
representing 97 per cent. of world trade in information technology products. The 
‘critical mass’ approach also seems the approach used in the current negotiations 
on an Environmental Goods Agreement (EGA). These negotiations, which concern 
the reduction or elimination of tariffs on a large number of environmental goods, 
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such as equipment for renewable energy production, and waste management or 
recycling equipment, were initiated in 2014 and currently involve 17 WTO Mem-
bers, representing 86 per cent. of global trade in environmental goods. Also cur-
rently on-going are the negotiations on the Trade in Services Agreement (TiSA). 
These negotiations were initiated in 2013 and now involve 24 developed and 
developing countries Members, which represent 70 per cent. of world trade in 
services. The negotiations aim at a further liberalisation of trade in services and 
the adoption of new rules on inter alia licensing, e-commerce, free movement of 
service suppliers, telecom services and financial services. Whether the benefits of 
the outcome of TiSA negotiations will also go to WTO Members not participating 
in the negotiations will depend on whether enough WTO Members will join the 
negotiations, in other words whether the trade in services of the participants rep-
resents a ‘critical mass’ so that free-riders can be tolerated.

6. CONCLUSION

This year the WTO marks its 20th anniversary. In recent years the WTO frequently 
has been portrayed as an ineffective and increasingly irrelevant organisation. As 
shown above, such portrayal is incorrect or at the very least incomplete and thus 
inaccurate. The WTO has been highly successful in performing one of its functions 
(dispute settlement) and has performed four of its functions adequately or better 
than adequately. Only with regard to one of its functions, the negotiation of new 
trade rules, the WTO has performed poorly to date.

In the years to come the WTO obviously should continue to perform its dispute 
settlement task as well as it has done over the past two decades, while being cog-
nisant of the conflicting criticism that WTO dispute settlement has been too activ-
ist according to some and too cautious according to others. The on-going DSU 
reform negotiations offer an opportunity to address some of the shortcomings of 
the current system. It is expected that the number and the political sensitivity of 
disputes brought to the WTO will remain high and that the legal and factual com-
plexity of these disputes will continue to increase. In view of the limited resources 
available and the strict time frames provided for in the DSU, it will be a major 
challenge but top priority for panels and the Appellate Body to maintain the qual-
ity of their case law. It will also be crucial to safeguard those key features of the 
WTO dispute settlement system which distinguish it from other international dis-
pute settlement systems and which, as discussed above, have contributed to the 
success of the system to date.

With regard to each of the four functions of the WTO, which were performed 
adequately or better than adequately over the past two decades, it should be noted 
that further improvement in performance can and should be achieved.

Firstly, the level of engagement of some WTO bodies, such as the SPS and TBT 
Committees, where appropriate, may serve as an example for other currently less 
active bodies. This should allow the WTO to facilitate even better the implementa-
tion, administration and operation of WTO agreements and further their objectives. 
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As discussed above, the availability of a forum where general or specific concerns 
regarding trade measures of other Members can be discussed, allows for potential 
conflicts to be addressed and resolved in an early stage and without recourse to the 
dispute settlement system.

Secondly, with regard technical assistance to developing countries, the WTO 
very significantly increased funding for such assistance in 2002 and the following 
years. As a result of budget austerity measures by Member governments, however, 
the available funding has declined significantly in recent years. While the WTO 
has been able to do much with relatively little and declining funding, it would be 
most useful if WTO Members again would increase funding for technical assistance.

Thirdly, one of the most important challenges facing the international commu-
nity is to bring about and maintain coherence between the many decentralised 
efforts at global governance and their established or emerging specialised interna-
tional regimes. Over the past twenty years the WTO has created an extensive 
network of institutional links with other international organisations. However, as 
noted above, such links are a necessary but insufficient condition to ensure greater 
coherence in global governance. Much work remains to do done in order to achieve 
the necessary degree of coherence between the multilateral trade regime of the 
WTO and the global governance efforts of other international organisations and 
their respective specialised international regimes.

Fourthly, with regard to the WTO’s function of trade policy review, it is difficult 
to assess to what extent the WTO’s periodic peer review of its Members’ trade 
policies contributes to improved compliance by Members with their WTO obliga-
tions, but there are indications that the ‘naming and shaming’ approach underlying 
trade policy review does have a positive impact on compliance. In any case, the 
reports by the WTO Secretariat, which are produced in the context of trade policy 
review, are a valuable source of information on the trade policy of Members and 
definitely contribute to transparency regarding Members’ trade policies. Moreover, 
the monitoring by the WTO of Members’ trade policy is considered to have made 
a valuable contribution to the efforts to keep in check the protectionist tendencies 
of countries in the face of the global economic crisis. Transparency regarding 
Members’ trade policies arguably still could be improved by enhanced compliance 
by Members with their multiple obligations under WTO agreements to notify the 
WTO of changes in their domestic legislation and practices affecting trade.

Of its six distinct functions, the WTO has performed poorly only one, namely 
the negotiation of new trade rules. It is this function, however, which more than 
any other attracts media attention. After fourteen years of negotiations, the suc-
cessful conclusion of the Doha Round negotiations, the WTO’s principal negotiat-
ing effort, still seems all but imminent. The main reasons for this failure were 
discussed above. However, as also indicated above, an updated, expanded agenda 
for negotiations responding to the needs of 21st century trade coupled with alterna-
tive approaches to negotiations, such as the ‘critical mass’ approach, may be able 
to reinvigorate the negotiating function of the WTO. As argued above, future WTO 
negotiations cannot and will not succeed if they focus narrowly on a 20th century 
agenda of trade liberalisation and market access. Negotiations that reflect the 
aspirations and needs of economic stakeholders in 21st century trade as well as 
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address the legitimate concerns of civil society regarding domestic regulatory 
autonomy, are more likely to generate sufficient domestic support to allow nego-
tiators to make the concessions necessary to come to an agreement on new rules 
for international trade.

If the WTO were a glass, this glass is definitely not broken, although it may be 
scratched in places. Some may argue that the glass is half empty and that one would 
expect more after twenty years. However, by definition a glass half empty is also 
a glass half full and perhaps it is more constructive to emphasize that. Moreover, 
as this paper argues, the glass may well be more than half full if one takes a close 
look at it. In any case, this is a glass the international community cannot do with-
out. If one discarded it because it is scratched or only half full, one would have to 
replace it with a new glass and it is unlikely that such replacement will be better 
than the original.

7. PROPOSITIONS AND POINTS FOR DISCUSSION

1. The WTO is not an ineffective and increasingly irrelevant international organ-
isation.

2. The WTO has performed its dispute settlement function very well over the 
past two decades and should resist attempts to introduce more Member-control 
over WTO dispute settlement.

3. The WTO’s relationship with civil society has improved much over the years, 
not as a result of a major institutional reform, but as a result of a number of 
concrete, pragmatic initiatives by the WTO Secretariat and the Appellate 
Body’s case law on amicus curiae briefs.

4. Much work remains to do done in order to achieve the necessary degree of 
coherence between the multilateral trade regime of the WTO and the global 
governance efforts of other international organisations and their specialised 
international regimes.

5. The burden of ensuring the proper functioning of the multilateral trading 
system and reaching agreement (i.e. compromise) on new trade rules must be 
shared between developed country and emerging economy Members in a 
manner commensurate with the latter’s importance in international trade today.

6. The continued legitimacy and effectiveness of WTO rules will depend on: (1) 
how these rules are able to address the non-trade concerns of WTO Members, 
such as climate change, food security and core labour standards; and (2) how 
these rules will promote regulatory convergence and, more generally, ‘deep’ 
economic integration, while leaving Members sufficient policy space to pur-
sue domestic policy objectives and priorities.
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7. An updated, expanded agenda for WTO negotiations responding to the needs 
of 21st century trade coupled with alternative approaches to negotiations, such 
as the ‘critical mass’ approach, may be able to reinvigorate the negotiating 
function of the WTO.

8. If one dismantles the WTO today, one would have to rebuild it tomorrow.
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1. INTRODUCTION

The recent trend to negotiate (mostly bilateral) Free Trade Agreements (FTAs), 
also called Preferential Trade and Investment Agreements (PTIAs), is unprece-
dented in terms of their number, coverage and depth. While these agreements might 
well promote trade liberalisation between the parties, their benefits in other respects 
are under discussion. On the one hand, they are pioneer multilateral developments, 
including the integration of issues such as human rights, social standards and the 
environment, thereby creating a convergence of international (economic) law rules. 
Such an evolution would be similar to the development over time of the EU, mov-
ing from a mainly economic integration project to a much broader system of legal, 
political and social integration. On the other hand, FTAs and their operation might 
equally result in a formidable challenge to and divergence from the multilateral 
trading system, including its foundations: the most-favoured-nation principle and 
a coherent dispute settlement system.

This chapter focuses on one controversial development which sets aside the 
new FTAs from their predecessors: the systematic inclusion of chapters on foreign 
investment protection with a dispute settlement system that allows for private 
claims to be brought against States. This entails a compilation and typology of 
PTIAs; an assessment of the types of investments and investors covered; the pro-
tection standards and exceptions provided and the methods to settle disputes avail-
able to parties. The main risks of including certain provisions are highlighted as 
well as a number of solutions which may mitigate these risks. Then these results 
are extrapolated to the trade and investment treaties currently being negotiated by 
the EU, with focus on the specific legal challenges in the EU context. Finally, a 
cost-benefits analysis is conducted of the reform proposals currently on the table 
so as to answer the question whether the EU, its Member States, or indeed any 
other State would be advised to include investment protection in their FTAs, and 
if so, how this should be enforced – synthesized in a set of conclusions at the end.

2. INVESTMENT PROTECTION UNDER CURRENT FREE TRADE 
AGREEMENTS

2.1 Which treaties?

Regulating investment under FTAs is not a new phenomenon: for the past twenty 
years, treaty drafters have addressed investment questions in trade treaties. In this 
chapter, the focus lies on FTAs between Organisation for Economic Cooperation 
and Development (OECD) Members for the purpose of comparing treaty rules that 
are currently in force. Subsequently, these findings are analysed in the light of the 
on-going FTA negotiations of the EU. But the chapter not only takes into account 
treaties between OECD countries, but also those with, or between, non-OECD 
countries. Annex I contains an overview of FTAs in force, concluded or under 
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negotiation, which address investment in various ways. The majority of treaties 
contain detailed chapters laying down robust regimes for the protection of invest-
ment and dispute settlement clauses. Others refer to existing Bilateral Investment 
Treaties (BITs) and either incorporate them into the FTA itself or prescribe that the 
FTA is without prejudice to the application of previous BITs that the parties may 
have concluded. Finally, a third category of FTAs establishes obligations of – or a 
framework for – cooperation in the field of investment protection and envisages 
the future conclusion of treaties for that purpose.

There are fourteen FTAs in force between OECD Members, stretching from 
North American Free Trade Agreement (NAFTA), concluded in 1994, up to the 
Australia-Korea FTA of 2014. No less than 38 ‘mixed’ FTAs were concluded 
between OECD and non-OECD countries between 1994 and 2013. Two of these, 
the Chile-Central America FTA and the EFTA-Korea FTA, incorporate prior BITs 
of the respective Member States.1 In a similar vein, the Chile-MERCOSUR FTA 
contains a ‘without prejudice’ clause prescribing that the BITs previously concluded 
between the parties will remain fully in force.2 The Trans-Pacific Strategic Eco-
nomic Partnership Agreement between Brunei Darussalam, Chile, New Zealand 
and Singapore states that an investment chapter is to be included in the near future.3 
Finally, seventeen FTAs are in force between non-OECD countries, of which the 
Jordan-Singapore FTA incorporates the Jordan-Singapore BIT, while the China-
Singapore FTA indicates it will incorporate the ASEAN-China BIT when the latter 
is concluded.4 Two further FTAs between OECD Members as well as ten ‘mixed’ 
FTAs have been concluded but have not yet entered into force. Noteworthy are the 
Iceland-China FTA and the India-Thailand FTA,5 which merely refer to the respec-
tive BITs of the Member States using non-normative language, ‘recognis[ing] the 

1 Article 10.01(1) Annex 10.01 Chile-Central America FTA; Article 1.4 EFTA-Korea FTA. See, 
for example, the wording used in EFTA-Korea FTA, according to which: ‘Regarding invest-
ment, reference is made to the agreement on investment separately concluded between Korea, 
on the one hand, and Iceland, Liechtenstein and Switzerland, on the other. This agreement shall 
for these Parties form part of the instruments establishing the free trade area.’

2 Article 41 Tratado de Libre Comercio entre Chile y MERCOSUR; ‘Los acuerdos bilaterales 
sobre promoción y protección recíproca de las inversiones, suscritos entre Chile y los Estados 
Partes del MERCOSUR, mantendrán su plena vigencia.’

3 Article 20.1 Trans-Pacific Strategic Economic Partnership Agreement, according to which ‘Un-
less otherwise agreed, no later than 2 years after entry into force of this Agreement the Parties 
shall commence negotiations with a view to including a chapter on investment in this Agree-
ment on a mutually advantageous basis.’

4 Article 8.7 Agreement Establishing a Free Trade Area between Jordan and Singapore; Article 
84 China-Singapore FTA. See, for example, the relevant article of the former agreement, ac-
cording to which: ‘Subject to Chapter 4, the rights and obligations of the Parties in respect of 
investments shall be governed by the Bilateral Investment Treaty signed between the Parties at 
Amman, Jordan on 16 May 2004.’

5 The Framework Agreement for Establishing Free Trade Area between India and Thailand was 
under negotiation as of the time of writing.
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importance’6 of or ‘keep[ing] in view’7 these BITs but not actually incorporating 
them into the FTA itself.

A significant change in policy can be discerned when looking at FTAs currently 
under negotiation, nearly all of which contain provisions directly regulating foreign 
investment.8 Six such FTAs are currently under negotiation between OECD Mem-
ber States, of which at least five include investment provisions. These are the 
treaties that Japan is negotiating with Australia, Canada and Korea, and the treaties 
which Korea is negotiating with Canada and New Zealand.9 Meanwhile, some 
twenty-two FTAs are being negotiated between OECD and non-OECD Members 
(not including the EU), again nearly all containing investment provisions.10 Given 
the pattern followed by treaties previously negotiated by many of the parties, it is 
likely that such provisions are to be included. Finally, ten FTAs are under nego-
tiation between the EU and third countries, all of which are currently scheduled to 
include an investment chapter (see Chart on p. 42 infra).11

2.2 Which investments and investors?

2.2.1 Foreign investments
The extensive NAFTA definition on investment seems to have been a source of 
inspiration for most FTAs. According to this definition,12 investment means:

(a) an enterprise;
(b) an equity security of an enterprise;
(c) a debt security of an enterprise

6 Article 92 Iceland-China FTA: ‘The Parties recognise the importance of the Agreement be-
tween the Parties concerning the Promotion and Reciprocal Protection of Investments of 31 
March 1994 in creating favourable conditions for investments between the Parties, and thus its 
contribution to the creation of the free trade area established by this Agreement’, while the lat-
ter provides that: ‘With regard to the promotion and protection of investments, the Parties shall 
keep in view the provisions of the Agreement for the Promotion and Protection of Investments 
signed by them on 10 July 2000.’

7 Article 5(2) Framework Agreement for Establishing Free Trade Area between India and Thai-
land provides that: ‘With regard to the promotion and protection of investments, the Parties 
shall keep in view the provisions of the Agreement for the Promotion and Protection of Invest-
ments signed by them on 10 July 2000.’

8 Draft texts have not been formally released. Yet, the draft versions of the TTP, CETA and TTIP 
investment chapters have been leaked. See also, EU-Thailand draft FTA: <www.bilaterals.
org/?eu-thailand-fta-investment-chapter>. It is hard to accumulate data on FTAs under negotia-
tion since there are countries which do not provide any information at all or do not disclose 
which exact areas are to be covered by the agreement. Yet, in all probability, the majority of 
FTAs under negotiation is included above. The US-Bahrain FTA is the only recently concluded 
FTA by the US which does not include an investment chapter.

9 It is unknown whether the Korea-Mexico FTA contains investment provisions.
10 It is unknown whether the following treaties contain investment provisions: Canada-Guate-

mala, Nicaragua, El Salvador FTA; Korea-Gulf Cooperation Council FTA; Korea-China FTA; 
Korea-Vietnam FTA; Korea-Indonesia FTA; Korea-China-Japan FTA.

11 See Annex I for a full list of treaties.
12 Article 1139 NAFTA.
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7 

CHART OF CONCLUDED FTA TREATIES CONTAINING PROVISIONS ON INVESTMENT 
PROTECTION 

FTAs containing a full 
investment chapter 

1. Between OECD Members: NAFTA; Canada-Chile; Chile-
Mexico; USA-Chile; Korea-Chile; Japan-Mexico; Australia-USA; 
Chile-Japan; United States-Korea; Australia-Chile; Japan-
Switzerland; Australia-New Zealand; Australia-Korea; Australia-
Japan [not yet in force]; Canada-Korea [not yet in force]; 
 
2. Between OECD and Non-OECD Members: Costa Rica-
Mexico; Mexico-Nicaragua; New Zealand-Singapore; USA-
Vietnam; Mexico-El Salvador, Guatemala and Honduras; Japan-
Singapore; EFTA-Singapore; Singapore-Australia; US-Singapore; 
Australia-Thailand; Dominican Republic-Central America-USA; 
USA-Morocco; New Zealand; Thailand; Japan-Malaysia; Korea-
Singapore; Japan-Philippines; USA-Oman; USA-Peru; Japan-
Thailand; Japan-Brunei; Japan-Indonesia; New Zealand-China; 
Canada-Peru; Canada-Colombia; EFTA-Colombia; ASEAN-
Australia-New Zealand; India-Korea; Central America-Mexico; 
India-Japan; Mexico-Peru; EFTA-Hong Kong; Australia-
Malaysia; Canada-Honduras; Iceland-China; ; New Zealand-
Malaysia [not yet in force]; Japan-Mongolia [not yet in force]; 
Mexico-Panama [not yet in force]; Chile-Colombia-Mexico-Peru) 
[not yet in force]; Colombia-Israel [not yet in force]; New 
Zealand-Taiwan [not yet in force]; EFTA-Costa Rica-Panama FTA 
[not yet in force]; Korea-Colombia[not yet in force]; 
 
3. Between Non-OECD Members: CARICOM-Dominican 
Republic; Taiwan-Panama; CARICOM-Costa Rica; India-
Singapore; Singapore-Panama; China-Pakistan; Taiwan-
Nicaragua; Malaysia-Pakistan; Taiwan-El Salvador-Honduras; 
Peru-Singapore; China-Peru; Panama-Peru; Costa Rica-Peru; 
India-Malaysia; Colombia-Panama [not yet in force]; Colombia-
Costa Rica [not yet in force]; Guatemala-Peru [not yet in force]. 

FTAs incorporating 
existing BITs 

Between OECD Members and Non-OECD Members: Chile-
Central American States; EFTA-Korea 

FTAs envisaging 
cooperation/conclusion 
of investment treaty 

1. Between OECD Members: EFTA-Mexico 
 
2. Between OECD and Non-OECD Members: Iceland-China; 
Trans-Pacific Strategic Economic Partnership Agreement 
 
3. Between Non-OECD Members: CARICOM-Cuba; China-
Singapore 

FTAs containing 
without prejudice 
clauses in relation to 
existing BITs 

1. Between OECD Members: EFTA-Mexico 
 
2. Between OECD and Non-OECD Members: Chile-
MERCOSUR 
 
3. Between Non-OECD Members: Jordan-Singapore 
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(i) where the enterprise is an affiliate of the investor, or
(ii) where the original maturity of the debt security is at least three years,but 

does not include a debt security, regardless of original maturity, of a 
state enterprise;

(d) a loan to an enterprise
(i) where the enterprise is an affiliate of the investor, or
(ii) where the original maturity of the loan is at least three years,but does 

not include a loan, regardless of original maturity, to a state enterprise;
(e) an interest in an enterprise that entitles the owner to share in income or prof-

its of the enterprise;
(f) an interest in an enterprise that entitles the owner to share in the assets of 

that enterprise on dissolution, other than a debt security or a loan excluded 
from subparagraph (c) or (d);

(g) real estate or other property, tangible or intangible, acquired in the expecta-
tion or used for the purpose of economic benefit or other business purposes; 
and

(h) interests arising from the commitment of capital or other resources in the 
territory of a Party to economic activity in such territory, such as under
(i) contracts involving the presence of an investor’s property in the territory 

of the Party, including turnkey or construction contracts, or concessions, 
or

(ii) contracts where remuneration depends substantially on the production, 
revenues or profits of an enterprise;

but investment does not mean,
(i) claims to money that arise solely from

(i) commercial contracts for the sale of goods or services by a national or 
enterprise in the territory of a Party to an enterprise in the territory of 
another Party, or

(ii) the extension of credit in connection with a commercial transaction, 
such as trade financing, other than a loan covered by subparagraph (d); 
or

(j) any other claims to money, that do not involve the kinds of interests set out 
in subparagraphs (a) through (h).

An exception to this trend towards extensive definitions is for example the ultra-
short definition of investment under the EFTA-Mexico FTA, where it is defined as 
‘investment for the purpose of establishing lasting economic relations with an 
undertaking such as, in particular, investments which give the possibility of exer-
cising an effective influence on the management thereof’.13 Whether a certain 
activity is an investment may well be answered in the same way under both an 

13 Article 45 EFTA-Mexico FTA.



44

extensive and a very short definition, as neither makes any claim to exhaustiveness; 
but an extensive definition offers relatively more certainty as to its application. 
With terms that are as vague and ambiguous as those in the EFTA-Mexico FTA, 
an arbitral panel is left with significant, and arguably unwarranted, interpretative 
discretion. For example, few projects will be continued in perpetuity – how should 
‘lasting economic relations’ then be interpreted? Also, what exactly is meant by 
‘exercising an effective influence’ on the management of economic relations? What 
is the threshold for proving that there is a ‘possibility’ to exercise such an influence? 
And what does this all matter, as it is ‘in particular’ hence not exclusively such 
investments that are protected? In light of the number of potential additional ques-
tions, a more detailed definition seems preferable.

2.2.2 Foreign investors
As far as the status of investor is concerned, the most influential definition is the 
one NAFTA contains, according to which ‘investor of a Party means a Party or 
state enterprise thereof, or a national or an enterprise of such Party, that seeks to 
make, is making or has made an investment’.14 The Korea-Chile FTA additionally 
demands that a person ‘makes a juridical act in the territory of the other Party, 
towards materializing an investment within it, that submits capital’15 in order to be 
afforded the status of an investor. Furthermore, the US-Chile FTA, the Australia-US 
FTA, the Korea-US FTA, the Australia-Korea FTA and the Canada-Korea FTA 
address the question of natural persons with dual nationality by employing the 
criterion of dominant and effective nationality.16 Finally, the Japan-Switzerland 
FTA imposes the criterion of substantial business activities when defining an 
‘enterprise’, as opposed to Canada-Chile, Chile-Mexico, US-Chile, Korea-Chile, 
Australia-USA, Australia-Chile and Korea-US FTAs where the conduct of ‘busi-
ness activities’ alone is sufficient.17 This last specification is particularly useful, as 
it serves to counteract ‘forum shopping’ through mailbox companies established 
for the purpose of bringing claims. It also limits treaty protection to the ‘originally 
targeted’ investors, being those that are conducting real business operations in the 
territory of both Contracting States. Such specification may well raise additional 
questions as to the required nature and extent of these (substantial) business activ-
ities. Many domestic laws, however, provide for a threshold definition in their 
national corporate law.

14 Article 1139 NAFTA.
15 Article 10.1 Korea-Chile FTA.
16 Article 10.27 US-Chile FTA; Article 11.17(6) Australia-US FTA; Article 11.28 Korea-US FTA; 

Article 11.28 Australia-Korea FTA; Article 8.45 Canada-Korea FTA.
17 Article 85(g)(ii) Japan-Switzerland FTA; Article G-40 Canada-Chile FTA; Article 9-01 Chile-

Mexico FTA; Article 10.27 US-Chile FTA; Article 10.1 Korea-Chile FTA; Article 11.17(2) 
Australia-US FTA; Article 10.1(f) Australia-Chile FTA; Article 11.28 Korea-US FTA.
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2.3 Which treatment?

2.3.1 National treatment
On national treatment, most FTAs provide for a straightforward definition, that is 
however still more elaborate than what one usually finds in BITs. For example, the 
Japan-Mexico FTA provides that:18

Each Party shall accord to investors of the other Party and to their investments 
treatment no less favorable than the treatment it accords, in like circumstances, to 
its own investors and to their investments with respect to the establishment, acquisi-
tion, expansion, management, conduct, operation, maintenance, use, enjoyment and 
sale or other disposition of investments.

This provision, just as several similar to it, also states that the ‘national’ element 
in national treatment may refer not to the standard of treatment in the entire coun-
try, but should be determined by comparison with that meted out by decentralised 
authorities,19 thus fragmenting the meaning of ‘national treatment’ within one State 
Party to the FTA. Particularly in federal countries such as the US and in regional 
organisations such as the EU, the extended treatment may vary considerably 
depending on the location of the investment.20 Demanding a complete harmonisa-
tion would be an unreasonable interference with the right of sub-federal entities 
and Member States, respectively, to determine their own regulatory policy.

NAFTA, the Canada-Chile, Japan-Mexico and Chile-Mexico FTAs clarify that:

no Party may:
(a) impose on an investor of another Party a requirement that a minimum level of 
equity in an enterprise in the territory of the Party be held by its nationals, other 
than nominal qualifying shares for directors or incorporators of corporations; or
(b) require an investor of another Party, by reason of its nationality, to sell or other-
wise dispose of an investment in the territory of the Party.

This obligation may be of particular importance in former communist States where 
extensive sections of the economy are still State-controlled. But also in market-
economies this rule serves to protect the competitive agility of companies.21 The 

18 Article 58(1) Japan-Mexico FTA.
19 Article 58(2) Japan-Mexico FTA: ‘The treatment accorded by a Party under paragraph 1 above 

means, with respect to a local government in the case of Japan, and with respect to a state in the 
case of Mexico, treatment no less favorable than the most favorable treatment accorded, in like 
circumstances, by that local government or state to investors, and to investments of investors, 
of the Party of which it forms a part.’ See also Article 8.3(3) Canada-Korea FTA.

20 See, in general, L.L. Herman, ‘Federalism and International Investment Disputes’, Interna-
tional Institute for Sustainable Development, <www.iisd.org/itn/2011/07/12/federalism-and-
international-investment-disputes/>.

21 UNCTAD, Most-Favoured-Nation Treatment, UNCTAD Series on Issues in International 
Investment Agreements (1999) at p. 8, <http://unctad.org/en/Docs/psiteiitd10v3.en.pdf>; J. 
Kurtz, ‘The MFN Standard and Foreign Investment: An Uneasy Fit?’, 5 The Journal of World 
Investment and Trade (2004) pp. 861-886 at p. 873; S.W. Schill, ‘Multilateralizing Investment 
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EFTA-Mexico FTA is the only treaty referring to the OECD National Treatment 
Instrument,22 which addresses a number of concerns regarding open national treat-
ment clauses, although other treaties may have been inspired by it, given that they, 
too, are more elaborate than their predecessors. It is significant that all FTAs 
between OECD Members, except the Australia-Japan, Chile-Japan and Japan-
Switzerland FTAs, apply national treatment at the pre-admission stage.23 This is a 
clear deviation from older BITs, which did not allow for any form of pre-admission 
protection.24 In practice, however, this has not resulted in any arbitral disputes, 
which could imply either that States readily comply with this obligation, or that 
investors who are stopped by discriminatory treatment before even entering the 
market, do not bother to initiate proceedings.

2.3.2 Most-favoured-nation treatment
Almost all FTAs studied include a most-favoured-nation (MFN) treatment clause, 
similar to yet more elaborate ones than those traditionally found in BITs. For 
example, the Australia-US FTA states that:

1. Each Party shall accord to investors of the other Party treatment no less favour-
able than that it accords, in like circumstances, to investors of any non-Party with 
respect to the establishment, acquisition, expansion, management, conduct, opera-
tion, and sale or other disposition of investments in its territory.
2. Each Party shall accord to covered investments treatment no less favourable than 
that it accords, in like circumstances, to investments in its territory of investors of 
any non-Party with respect to the establishment, acquisition, expansion, manage-
ment, conduct, operation, and sale or other disposition of investments.25

In light of the numerous cases in which MFN clauses were invoked to take advan-
tage of more favourable dispute settlement provisions,26 States have wisely started 
to include a specific list of activities that fall under the scope of the MFN provision 
– and dispute settlement is almost never listed. The Australia-Japan FTA and the 
Australia-New Zealand Protocol explicitly exclude dispute settlement from MFN 

Treaties through Most-Favored-Nation Clauses’, 27 Berkeley Journal of International Law 
(2009) pp. 496-569) at p. 503.

22 Article 48(1) EFTA-Mexico FTA.
23 Article 1102 NAFTA; Article G-02 Canada-Chile FTA; Article 9-03 Chile-Mexico FTA; Arti-

cle 10-02 US-Chile FTA; Article 10.3 Korea-Chile FTA; Article 58 Japan-Mexico FTA; Article 
11.3 US-Australia FTA; Article 10.3 Australia-Chile FTA; Article 4 ASEAN-Australia-New 
Zealand FTA (regarding Australia and New Zealand); Article 11.3 US-Korea FTA; Article 5 
Australia-New Zealand Protocol; Article 11.3 Korea-Australia FTA.

24 See, for example, Articles III and VI CARICOM-Cuba FTA; Article 59 Japan-Indonesia FTA.
25 Article 11.4 Australia-US FTA.
26 See, for example, Emilio Agustin Maffezini v. the Kingdom of Spain, ICSID Case No. ARB/97/7, 

Decision of the Tribunal on Objections to Jurisdiction (25 January 2000), paras. 54-64; Siemens 
A.G. v. the Argentine Republic, ICSID Case No. ARB/02/8, Decision on Jurisdiction (3 August 
2004), paras. 32-110; Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Univer-
sal S.A. v. the Argentine Republic and AWG Group Ltd. v. the Argentine Republic, ICSID Case 
No. ARB/03/19, Decision on Jurisdiction (3 August 2006) at paras. 52-68.
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treatment,27 whereas the Japan-Mexico FTA underlines that MFN is extended to 
‘access to justice’28 – although it is unclear whether this would allow the investor 
to rely upon more favourable dispute settlement provisions in other investment 
treaties.

Like national treatment, MFN treatment is applied by the majority of FTAs at 
the pre-admission stage (though this has, as yet, not led to any disputes). Excep-
tions are the Australia-Japan, Korea-Chile, Japan-Mexico, Chile-Japan and Japan-
Switzerland FTAs.29 Furthermore, according to the Korea-Chile and 
Japan-Switzerland FTAs, a Party which provides further liberalisation of invest-
ment to a non-Party, shall give the other Party the opportunity to re-negotiate the 
FTA.30 Although this arguably goes against the very goal of MFN (gradual liber-
alisation benefitting all States on an equal basis),31 it is an understandable safety 
valve in the context of the very advanced liberalisation which some States are 
undertaking and which may create economic shockwaves in a given market if such 
liberalisation suddenly has to be applied to all market players alike.

2.3.3 ‘Fair and equitable treatment’ and ‘full protection and security’
On fair and equitable treatment (FET) and full protection and security (FPS) treat-
ment, many FTAs follow the NAFTA model:

1. Each Party shall accord to investments of investors of another Party treatment 
in accordance with international law, including fair and equitable treatment and full 
protection and security.

27 Article 14.4 Australia-Japan FTA; Article 6(2) Australia-New Zealand Protocol.
28 Article 59 (Note 3) Japan-Mexico FTA.
29 Article 14.4 Australia-Japan FTA; Article 10.4(1) Korea-Chile FTA; Article 59 Japan-Mexico 

FTA; Article 74 Chile-Japan FTA; Article 88(1) Japan-Switzerland FTA.
30 Yet, note the difference in wording: Article 10.4(3) Korea-Chile FTA provides that ‘[n]otwith-

standing paragraph 2, if a Party makes any further liberalization, in conformity with Articles 
10.9.1 and 10.9.2 by an agreement with a non-Party, it shall afford adequate opportunity to 
the other Party to negotiate treatment granted therein on a mutually advantageous basis with a 
view to securing an overall balance of rights and obligations’, while according to Article 88(3) 
Japan-Switzerland FTA ‘[i]f a Party accords more favourable treatment to investors of a non-
Party and their investments by concluding or amending a free trade agreement, customs union 
or similar agreement that provides for substantial liberalisation of investment, it shall not be 
obliged to accord such treatment to investors of the other Party and their investments. Any such 
treatment accorded by a Party shall be notified to the other Party without delay and the former 
Party shall endeavour to accord to investors of the latter Party and their investments treatment 
no less favourable than that accorded under the concluded or amended agreement. The former 
Party, upon request by the latter Party, shall enter into negotiations with a view to incorporating 
into this Agreement treatment no less favourable than that accorded under such concluded or 
amended agreement.’

31 OECD, ‘Most-Favoured-Nation Treatment in International Investment Law’, OECD Working 
Papers on International Investment 2004/2 (2004), at p. 2, <www.oecd.org/daf/inv/investment-
policy/WP-2004_2.pdf>; O. Chukwumerije, ‘Interpreting Most-Favoured-Nation Clauses in 
Investment Treaty Arbitrations’, 8 The Journal of World Investment and Trade (2007) pp. 597-
646 at p. 608.
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2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each 
Party shall accord to investors of another Party, and to investments of investors of 
another Party, non-discriminatory treatment with respect to measures it adopts or 
maintains relating to losses suffered by investments in its territory owing to armed 
conflict or civil strife.32

Likewise, the Canada-Chile, Korea-Chile, Japan-Mexico and Chile-Japan FTAs 
contain similarly open-ended provisions.33 The disclaimer relating to armed conflict 
or civil strife ought to be relatively obvious, but as there have been some claims 
alleging a violation of the full protection and security obligation during civil 
uprising,34 it makes sense to specify that non-discriminatory treatment is the most 
an investor can hope for in such situations.35 The open-endedness of these clauses, 
combined with the vagueness of the terms, however, does not contribute to a bet-
ter understanding of what level of protection drafters intended to provide.

More specific definitions are included in the Australia-Korea, Canada-Korea, 
US-Chile, Australia-US, Australia-Chile, Korea-US, Korea-Australia FTAs and 
Australia-New Zealand Protocol.36 According to the US-Chile FTA, for example:

1. Each Party shall accord to covered investments treatment in accordance with 
customary international law, including fair and equitable treatment and full protec-
tion and security.
2. […] The obligation in paragraph 1 to provide:

(a) ‘fair and equitable treatment’ includes the obligation not to deny justice in 
criminal, civil, or administrative adjudicatory proceedings in accordance with 
the principle of due process embodied in the principal legal systems of the 
world; and
(b) ‘full protection and security’ requires each Party to provide the level of po-
lice protection required under customary international law.37

As with the Interpretative Comment, by which the NAFTA Free Trade Commission 
explained that FET was intended to be limited to its customary international law 

32 Article 1105 NAFTA.
33 Article G-05 Canada-Chile FTA; Article 10.5 Korea-Chile FTA; Article 60 Japan-Mexico FTA; 

Article 75 Chile-Japan FTA.
34 See, for example, Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, 

ICSID Case No. ARB (AF)/00/2, Award (29 May 2003); Saluka Investments B.V. v. The Czech 
Republic, UNCITRAL, Partial Award (17 March 2006); Eastern Sugar B.V.(Netherlands) v. 
The Czech Republic, SCC Case No. 088/2004, Partial Award (27 March 2007).

35 C. Schreuer, ‘The Protection of Investments in Armed Conflicts’, in F. Baetens (ed.), Invest-
ment Law Within International Law: Integrationist Perspectives, Cambridge, Cambridge Uni-
versity Press, 2013, pp. 3-30 at pp. 12-13.

36 Article 11.5 Australia-Korea FTA; Article 8.5 Canada-Korea FTA; Article 10.4 US-Chile FTA; 
Article 11.5 Australia-US FTA; Article 10.5 Australia-Chile FTA; Article 11.5 Korea-US FTA; 
Article 11.5 Korea-Australia FTA; Article 12 Australia-New Zealand Protocol.

37 Article 10.4 US-Chile FTA.
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meaning,38 paragraph (1) and (2)(b) of this definition do little to solve any dispute 
– the question simply becomes: what does the customary standard entail? Paragraph 
(2)(a) on the other hand, does provide some tangible guidance for interpreters, 
although this definition of FET seems to be even narrower than what is accepted 
as customary law. The latter, for example, is generally interpreted as including a 
prohibition of arbitrary or unjustified conduct in a broader context than adjudica-
tory proceedings.39 Similar to the Japan-Mexico FTA referred to above, the Chile-
Japan FTA explicitly extends the non-discriminatory treatment with regard to 
‘access to justice’,40 although it is equally unclear whether this would allow an 
investor to rely upon the dispute settlement provisions in other investment treaties.

2.3.4 Minimum standard of treatment
Most treaties, such as NAFTA, the Australia-Japan FTA, the Korea-Chile FTA, the 
Australia-Chile FTA, the Australia-New Zealand Protocol, the Japan-Mexico FTA, 
the Korea-Australia FTA, the Korea-US FTA, the Chile-Mexico FTA and the 
Canada-Chile FTA qualify FET and FPS treatment as part of the minimum 
standard,41 thereby arguably limiting the scope of protection to what is provided 
for under customary international law. This is made explicit in the US-Chile FTA:

1. Each Party shall accord to covered investments treatment in accordance with 
customary international law, including fair and equitable treatment and full protec-
tion and security.
2. For greater certainty, paragraph 1 prescribes the customary international law 
minimum standard of treatment of aliens as the minimum standard of treatment to 
be afforded to covered investments. The concepts of ‘fair and equitable treatment’ 
and ‘full protection and security’ do not require treatment in addition to or beyond 
that which is required by that standard, and do not create additional substantive 
rights. [...].42

For the reasons set out above, this does not seem very useful as interpretative guid-
ance for an international adjudicator, because it simply relocates the ‘battlefield’ 
from the content of ‘fair and equitable’ to the meaning of ‘minimum’.43

38 NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter 11 Provisions 
(31 July 2001), <www.sice.oas.org/tpd/nafta/Commission/CH11understanding_e.asp>.

39 See R. Dolzer and C. Schreuer, Principles of International Investment Law, Oxford, Oxford 
University Press, 2012, at pp. 142-144.

40 Article 75 Chile-Japan FTA.
41 Article 1105 NAFTA – supra n. 38, Article 14.5 Australia-Japan FTA, Article 10.5 Korea-Chile 

FTA, Article 10.5 Australia-Chile FTA, Article 12 Australia-New Zealand Protocol; Article 60 
Japan-Mexico FTA, Article 11.5 Korea-Australia FTA, Article 11.5 Korea-US FTA; Article 
9.06 Chile-Mexico FTA; Article 11.5 Canada-Chile FTA.

42 Article 10.4 US-Chile FTA.
43 See, in general, A. Newcombe and L. Paradell, Law and Practice of Investment Treaties: Stand-

ards of Treatment, Alphen aan de Rijn, Wolters Kluwer, 2009, at pp. 233-320.
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2.3.5 Expropriation
Provisions on expropriation establish a relatively uniform regime; all FTAs employ 
the so-called Hull Formula.44 NAFTA, for example, provides that:

1. No Party may directly or indirectly nationalize or expropriate an investment of 
an investor of another Party in its territory or take a measure tantamount to nation-
alization or expropriation of such an investment (‘expropriation’), except:

(a) for a public purpose;
(b) on a non-discriminatory basis;
(c) in accordance with due process of law and Article 1105(1); and
(d) on payment of compensation in accordance with paragraphs 2 through 6.

2. Compensation shall be equivalent to the fair market value of the expropriated in-
vestment immediately before the expropriation took place (‘date of expropriation’), 
and shall not reflect any change in value occurring because the intended expropria-
tion had become known earlier. Valuation criteria shall include going concern value, 
asset value including declared tax value of tangible property, and other criteria, as 
appropriate, to determine fair market value.
3. Compensation shall be paid without delay and be fully realizable.45

Although most commentators would not raise any objections to the four criteria 
listed in this Article and although the drafters prevented extensive disputes concern-
ing the calculation of compensation, at least one important question remains unan-
swered: how did the treaty drafters intend to deal with indirect expropriation or 
measures tantamount to expropriation (as opposed to the exercise of regulatory 
powers for which no compensation is due)? Bearing in mind that most disputes do 
not concern direct expropriation but rather allegations of some form of indirect or 
de facto expropriation,46 this should be anticipated in treaty drafting.

2.4 Which exceptions?

A limited number of investment chapters in FTAs explicitly provide for general 
exceptions allowing for a public interest justification of what would otherwise be 
wrongful conduct, similar to those found in the World Trade Organization (WTO) 
covered agreements. The Japan-Switzerland FTA for example states that:

1. In respect of the making of investments, Articles XIV and XIVbis of the GATS, 
which are hereby incorporated into and made part of this Agreement, mutatis 
mutandis, shall apply.

44 M. Sornarajah, The International Law on Foreign Investment, Cambridge University Press, 
2010, at pp. 413-415; Newcombe and Paradell, supra n. 43 at p. 18.

45 Article 1110 NAFTA.
46 See, for example, Metalclad Corporation v. The United Mexican States, ICSID Case No. 

ARB(AF)/97/1, Award (30 August 2000); CME Czech Republic B.V. v. The Czech Republic, 
UNCITRAL, Partial Award (13 September 2001); Suez, Sociedad General de Aguas de Barce-
lona S.A., and Inter Aguas Servicios Integrales del Agua S.A. v. The Argentine Republic, ICSID 
Case No. ARB/03/17, Decision on Liability (30 July 2010).
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2. Paragraph 1 of Article XIVbis of the GATS shall also apply, mutatis mutandis, to 
investments made.
3. This Article shall not apply to paragraph 1 of Article 86, and Articles 91 and 92.
4. In exceptional circumstances, where a Party takes a measure pursuant to para-
graphs 1 and 2, that Party shall, prior to the entry into force of the measure or as 
soon as possible thereafter, notify the other Party of the following:

(a) the sector and sub-sector or activity affected by the measure;
(b) the obligation or provisions of this Agreement affected by the measure;
(c) the legal basis of the measure;
(d) a succinct description of the measure; and
(e) the purpose of the measure.47

Also the Australia-Japan FTA provides that:

Subject to the requirement that such measures are not applied in a manner which 
would constitute a means of arbitrary or unjustifiable discrimination between cov-
ered investments or investors of the other Party and other investments or investors, 
where like conditions prevail, or a disguised restriction on investment, nothing in 
Articles 14.3 [national treatment], 14.4 [most-favoured-nation treatment], and 14.9 
[prohibition of performance requirements] shall prevent the adoption or enforce-
ment by either Party of measures:
(a) necessary to protect public morals or to maintain public order;
Note: The public order exception may be invoked only where a genuine and suffi-
ciently serious threat is posed to one of the fundamental interests of society.
(b) necessary to protect human, animal or plant life or health;
Note: This exception includes environmental measures necessary to protect human, 
animal or plant life or health.
(c) necessary to secure compliance with laws or regulations which are not incon-
sistent with the provisions of this Chapter, including those relating to:

(i) the prevention of deceptive and fraudulent practices or to deal with the ef-
fects of a default on a contract;
(ii) the protection of the privacy of individuals in relation to the processing and 
dissemination of personal data and the protection of confidentiality of individu-
al records and accounts; or
(iii) safety;

(d) imposed for the protection of national treasures of artistic, historic or archaeo-
logical value; or
(e) relating to the conservation of living or non-living exhaustible natural resources 
if such measures are made effective in conjunction with restrictions on domestic 
production or consumption.48

Most FTAs studied, however, do not contain such a clause. As investments are 
normally long-term and likely to have effects beyond the economic sector, it would 
seem desirable in order to safeguard the right to regulate to include a well-defined 
safety clause that could provide a legal basis for justifying certain State measures. 

47 Article 95 Japan-Switzerland FTA.
48 Article 14.15 Australia-Japan FTA.
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As seen in the context of the WTO, a well-functioning dispute settlement mecha-
nism should (and can) ensure that this ‘escape clause’ does not become an open 
door for hidden protectionist and other objectionable behaviour.49

2.5 Which dispute settlement?

On dispute settlement, nearly all FTAs employ the ‘on behalf’ approach,50 allow-
ing an investor to bring a claim on its own behalf as well as on behalf of an enter-
prise of the respondent that is a juridical person that the investor owns or controls 
directly or indirectly. An illustration can be found in the US-Chile FTA, according 
to which: 

1. In the event that a disputing party considers that an investment dispute cannot 
be settled by consultation and negotiation:
(a) the claimant, on its own behalf, may submit to arbitration under this Section a 
claim
(i) that the respondent has breached
(A) an obligation under Section A or Annex 10-F,
(B) an investment authorization, or
(C) an investment agreement;
and
(ii) that the claimant has incurred loss or damage by reason of, or arising out of, 
that breach; and
(b) the claimant, on behalf of an enterprise of the respondent that is a juridical per-
son that the claimant owns or controls directly or indirectly, may submit to arbitra-
tion under this Section a claim
(i) that the respondent has breached
(A) an obligation under Section A or Annex 10-F,
(B) an investment authorization, or
(C) an investment agreement;
and
(ii) that the enterprise has incurred loss or damage by reason of, or arising out of, 
that breach.51

Provided that this does not entail that a mere mailbox company without any actual 
business activities in the territory can bring the claim, such ‘on behalf’ approach 
does make sense, particularly in States which oblige foreign investors to set up a 
locally incorporated company.52 The Korea-US and Australia-Korea FTAs provide 

49 See A. Newcombe, ‘The Use of General Exceptions in IIAs: Increasing Legitimacy or Uncer-
tainty’, in A. de Mestral and C. Lévesque (eds.), Improving International Investment Agree-
ments, Oxford, Routledge, 2013, pp. 267-283.

50 Article 1117 NAFTA; Article G-18 Canada-Chile FTA; Article 9-18 Chile-Mexico FTA; Ar-
ticle 10.15 US-Chile FTA; Article 10.21 Korea-Chile FTA; Article76 Japan-Mexico FTA; Ar-
ticle 89 Chile-Japan FTA; Article 10.16 Australia-Chile FTA; Article 11.16 Korea-US FTA, 
Article 11.16 Korea-Australia FTA; Article 8.19 Canada-Korea FTA.

51 Article 10.15 US-Chile FTA.
52 See Schill, supra n. 21 at pp. 201-202; Sornarajah, supra n. 44 at pp. 324-325.
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for an additional criterion according to which, as concerns the breach of an invest-
ment agreement, a claim may be brought ‘only if the subject matter of the claim 
and the claimed damages directly relate to the covered investment that was estab-
lished or acquired, or sought to be established or acquired, in reliance on the rel-
evant investment agreement’.53 The US-Chile, Chile-Japan, Korea-Australia FTAs 
provide for a freezing period of six months54 – a waiting period which is only use-
ful if the parties meanwhile resort to negotiating their differences in a meaningful 
way. The US-Chile, Japan-Switzerland, Chile-Japan, Australia-Chile, ASEAN-
Australia-New Zealand, Korea-US and Korea-Australia FTAs as well as the Energy 
Charter Treaty (ECT) opt for an amicable settlement (consultations) before recourse 
can be had to conciliation or arbitration.55 More frequent reliance on consultations 
and mediation could potentially lower the actual number of cases launched (and 
better preserve business relationships between the investor and the host State),56 
if the number of settlements reached during on-going cases can be regarded as 
indicative of the parties’ ability to work out their differences themselves. Finally, 
the Australia-Japan FTA, the Australia-US FTA and the Australia-New Zealand 
Protocol do not include the possibility for foreign investors to initiate arbitral 
proceedings against the host State.57 Aside from reflecting a notably inconsistent 
Australian policy caused by repeated switches in government,58 one has to note 

53 Article 11.16(1)(b) Korea-US FTA; Article 11.16(1)(b) Australia-Korea FTA.
54 Article 10.15(5) US-Chile FTA; Article 89(5) Chile-Japan FTA; Article 11.16(3) Korea-Aus-

tralia FTA.
55 Article 10.15(1) US-Chile FTA; Article 94(2) and (3) Japan-Switzerland FTA; Article 89(1) 

Chile-Japan FTA; Article 10.16(1) Australia-Chile FTA; Article 20 ASEAN-Australia-New 
Zealand FTA; Article 11.16(1) Korea-US FTA; Articles 11.15 and 11.16(1) Korea-Australia 
FTA; Article 26(1) and (2) ECT.

56 See UNCTAD, Investor-State Disputes: Prevention and Alternatives to Arbitration, UNCTAD 
Series on International Investment Policies for Development, 2010, <http://unctad.org/en/docs/
diaeia200911_en.pdf>.

57 See Article 11.6 Australia-US FTA: ‘1. If a Party considers that there has been a change in 
circumstances affecting the settlement of disputes on matters within the scope of this Chapter 
and that, in light of such change, the Parties should consider allowing an investor of a Party to 
submit to arbitration with the other Party a claim regarding a matter within the scope of this 
Chapter, the Party may request consultations with the other Party on the subject, including 
the development of procedures that may be appropriate. On such a request, the Parties shall 
promptly enter into consultations with a view towards allowing such a claim and establishing 
such procedures.2. For greater certainty, nothing in this Article prevents a Party from raising 
any matter arising under this Chapter pursuant to the procedures set out in Chapter 21 (Insti-
tutional Arrangements and Dispute Settlement). Nor does anything in this Article prevent an 
investor of a Party from submitting to arbitration a claim against the other Party to the extent 
permitted under that Party’s law.’

58 Before 2004, Australian IIAs commonly provided for ISDS, whereas the 2004 US-Australia 
FTA did not include an ISDS mechanism. In 2011, the Australian government released a Trade 
Policy Statement opposing ISDS in future FTAs to be concluded by Australia; see Austral-
ian Government, Department of Foreign Affairs and Trade, ‘Gillard Government Trade Policy 
Statement: Trading our way to More Jobs and Prosperity’, April 2011, at p. 14, available at: 
<http://blogs.usyd.edu.au/japaneselaw/2011_Gillard%20Govt%20Trade%20Policy%20State-
ment.pdf>. This position was nuanced afterwards so that ISDS provisions in FTAs concluded 
by Australia would be considered on a case-by-case basis; see Australian Government, Depart-
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that private standing for investors is provided in the new Trans-Pacific Partnership 
(TPP) agreement which provides for investor protection in twelve countries, includ-
ing Australia, Japan and New Zealand.59

3. EXTRAPOLATING TO FUTURE (EU) FREE TRADE 
AGREEMENTS

3.1 Furthering existing trends in investment protection and dispute 
settlement

The trends in treaty-drafting identified above are being developed further and 
elaborated upon in the course of FTA negotiations between the EU and third par-
ties. More specifically, the European Commission has put forward provisions 
qualifying investment protection standards as well as the investor-State dispute 
settlement (ISDS) system. As far as substantive rules are concerned, sophisticated 
definitions of ‘indirect expropriation’60 and recognition of States’ right to regulate 
in the pursuit of public policy objectives when acting in a non-discriminatory man-
ner, as well as the elaboration of the FET standard are promoted. Such provisions 
would provide better guidance to tribunals and limit their interpretative discretion.61

More far-reaching are the procedural developments expected. The aim62 is to 
incorporate the United Nations Commission on International Trade Law (UNCIT-
RAL) transparency rules adopted in 2013 in FTAs currently negotiated by the EU.63 
Furthermore, proposals for the establishment of an appellate mechanism that would 

ment of Foreign Affairs and Trade, ‘Frequently Asked Questions on Investor-State Dispute Set-
tlement (ISDS)’, <https://www.dfat.gov.au/fta/isds-faq.html>. The 2013 Australia-Korea FTA 
and the 2015 Australia-China FTA provide for ISDS, whereas the 2014 Australia-Japan FTA 
does not.

59 See Australian Government, Department of Foreign Affairs and Trade, ‘Trans-Pacific Part-
nership Agreement’, <http://dfat.gov.au/trade/agreements/tpp/Pages/trans-pacific-partnership-
agreement-tpp.aspx>.

60 See European Commission Fact sheet: Investment Protection and Investor-to-State Dispute 
Settlement in EU agreements, November 2013 at p. 7, <http://trade.ec.europa.eu/doclib/docs/
2013/november/tradoc_151916.pdf>; see also European Commission, Concept paper, 5 May 
2015 at pp. 2, 5-6.

61 See C. Tietje and F. Baetens, The Impact of Investor-State-Dispute Settlement (ISDS) in the 
Transatlantic Trade and Investment Partnership, Study prepared for the Minister for Foreign 
Trade and Development Cooperation, Ministry of Foreign Affairs, The Netherlands, 2014, at 
pp. 101, 103-105; K.P. Sauvant and F. Ortino, Improving the International Investment Law and 
Policy Regime: Options for the Future, Ministry for Foreign Affairs of Finland, 2013, at pp. 32-
34.

62 European Commission, Concept paper, 5 May 2015 at p. 2; European Commission, ‘Public 
consultation on modalities for investment protection and ISDS in TTIP’, at pp. 10-11, <http://
trade.ec.europa.eu/doclib/docs/2014/march/tradoc_152280.pdf>.

63 UNGA A/RES/68/109, United Nations Commission on International Trade Law Rules on 
Transparency in Treaty-based Investor-State Arbitration and Arbitration Rules (as revised in 
2010, with new Article 1, para. 4, as adopted in 2013), adopted 16 December 2013, effective 
date 1 April 2014.
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provide consistency in interpretation and legitimacy are being put forward.64 Rel-
evant provisions contemplating such a mechanism have already been included in 
the US-Chile FTA, Annex 10-F of Dominican Republic-Central America Free 
Trade Agreement (CAFTA) and the 2012 US Model BIT,65 yet never materialised. 
A mechanism preventing investors bringing parallel or frivolous claims, the adop-
tion of a conduct code for arbitrators which would address conflicts of interest and 
ethics and the establishment of a roster of arbitrators are further changes being 
discussed.66

These proposals are not entirely new: several codes of conduct already exist.67 
Also, the Permanent Court of Arbitration (PCA) keeps a list of names of potential 
arbitrators, suggested by the PCA Member States ahead of any dispute.68 Several 
persons on that list, however, do not seem to have extensive expertise in the field 
of arbitration, which presumably explains why only a few of them are ever appointed 
in actual disputes. The European Commission does seem to heed this cautionary 
tale as it mentions that ‘[t]he arbitrators, whoever selects them, are required to have 
expertise in international law’.69

Finally, the aim is to provide all States that are Parties to the FTA with an active 
role in on-going arbitral proceedings.70 Clauses are to be included that would allow 
them to issue a joint agreement on the interpretation of the treaty, and for the inves-
tor’s home country to make submissions to the arbitral Tribunal. The Commission 
specified that such joint agreements will be binding on the Tribunal and ‘[t]hese 
binding interpretations can also be made with respect to on-going ISDS cases. The 
ability for the Parties to the agreement to adopt binding interpretations is a safety 
valve in the event of errors by the tribunals’.71

The latter element could be viewed as a rather worrisome development as it 
represents crossing the boundaries between who is ‘a party’ to a dispute putting 
forward arguments in favour of its own position, and who is ‘a judge’ in charge of 
interpreting the law. By analogy, this risks to infringe arbitral independence. Also, 

64 See Tietje and Baetens, supra n. 61 at pp. 112-119; Sauvant and Ortino, supra n. 61 at p. 49; 
UNCTAD IIA Issues Note, Reform of Investor-State Dispute Settlement: In Search of a Road-
map, June 2013, at pp. 8-9, <http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d4_
en.pdf>; see also European Commission, Concept paper, 5 May 2015, at pp. 3-4, 8-9.

65 Annex 10-H US-Chile FTA; Annex 10-F CAFTA; Article 28(10) 2012 US Model BIT.
66 European Commission Fact sheet: Investment Protection and Investor-to State Dispute Settle-

ment in EU agreements, November 2013, at p. 7, <http://trade.ec.europa.eu/doclib/docs/2013/
november/tradoc_151916.pdf>; see also European Commission, Concept paper, 5 May 2015, 
at pp. 2-4, 7, 10.

67 IBA Guidelines on Conflicts of Interest in International Arbitration, 2004, <www.ibanet.org/Publi-
cations/publications_IBA_guides_and_free_materials.aspx#conflictsofinterest>; ABA Code of 
Ethics for Arbitrators in Commercial Disputes, 2004, <https://www.adr.org/aaa/ShowProperty?
nodeId=/UCM/ADRSTG_003867>.

68 Under Article 23 Convention for the Pacific Settlement of International Disputes (1899), such 
arbitrators be ‘of known competency in questions of international law, of the highest moral 
reputation, and disposed to accept the duties of Arbitrators’.

69 European Commission, Concept paper, 5 May 2015, at p. 7.
70 Ibid., at. p. 9.
71 Ibid., at, p. 2.
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the reference to a safety valve in the event of errors by Tribunals is puzzling: is the 
idea to allow for joint statements with retroactive force affecting awards already 
rendered (i.e. after the ‘error’ has been committed)? However, there are safety nets 
in place. Firstly, for such a joint statement to be made, agreement should be obtained 
of all Parties to the treaty (not merely the home and host State). In any case, there 
is also the possibility for a Tribunal to assess whether the joint statement is a true 
interpretation (and thus binding) or a hidden amendment of the treaty (and thus 
not binding).72

3.2 EU-specific challenges

Thus far, this chapter has focused on PTIAs in general, but a number of challenges 
arise which are specific to the context of the EU and its Member States: (1) the 
parallel application of investment treaties; (2) the question who should be a Party 
to these treaties; (3) who should be respondent if disputes arise; (4) on what basis 
should treatment be attributed; and (5) the allocation of compensation payments.

3.2.1 Parallel application of investment treaties
A situation could arise in which investors who benefit from an old BIT (say, the 
US-Czech Republic BIT) would also be covered by a new EU FTA (say, the Trans-
atlantic Trade and Investment Partnership (TTIP)): how to avoid that they would 
pick and choose whichever treaty looks more favourable? Regarding the parallel-
ism between prior BITs concluded by EU Member States and a third country on 
the one hand, and an EU FTA with the same third country on the other hand, 
Regulation 1219/2012 establishing transitional arrangements for BITs between 
Member States and third countries73 contemplates the replacement of the former 
BITs by the FTA. According to Article 3,

[w]ithout prejudice to other obligations of the Member States under Union law, bi-
lateral investment agreements notified pursuant to Article 2 of this Regulation may 
be maintained in force, or enter into force, in accordance with the TFEU and this 
Regulation, until a bilateral investment agreement between the Union and the same 
third country enters into force.

This will not be a situation where the FTA is silent on its relationship with prior 
BITs and the 1969 Vienna Convention on the Law of Treaties (VCLT) needs to be 
referred to. As revealed by the leaked texts, the Contracting Parties’ intention is to 

72 See, for example, G. Kaufmann-Kohler, ‘Interpretative Powers of the Free Trade Commission 
and the Rule of Law’, in E. Gaillard et al. (eds.) Fifteen Years of NAFTA Chapter 11 Arbitra-
tion, Huntington, N.Y., Jurisnet LLC, 2011, at p. 175; C.H. Brower, ‘Why the FTC Notes of 
Interpretation Constitute a Partial Amendment of NAFTA Article 1105’, 46 Virginia Journal of 
International Law (2006) pp. 347-363 .

73 Regulation (EU) No. 1219/2012 of the European Parliament and the Council of 12 December 
2012 establishing transitional arrangements for bilateral investment agreements between Mem-
ber States and third countries, OJ (L 351/40) (20 December 2012).
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include provisions on the ‘Relationship with other Agreements’ according to which 
existing BITs between an EU Member State and a third party will be replaced once 
the FTA between the EU and that third party enters into force.74

This issue does arise, however, with regard to other FTAs which allow for the 
parallel existence of BITs. This is automatically the case in the FTAs discussed 
above which incorporate prior BITs. Furthermore, there are treaties which are vague 
on their ‘relationship with other BITs’.75 Concerns may be raised regarding the 
potential overlap of PTIAs and BITs in case of their parallel application. In such 
cases, treaty and forum shopping would be an option open to investors. This would 
not be a problem for FTAs that incorporate BITs as by definition, whereby the 
protection offered by the BITs is simply absorbed into the FTA and hence is iden-
tical. It could provide an interesting possibility (from an investor’s perspective) in 
cases where the (earlier) BIT provides a different type of protection than the Pref-
erential Trade and Investment Agreement (PTIA).

In this regard, recourse will need to be had to general international law, more 
specifically to Article 30(4) VCLT:

When the parties to the later treaty do not include all the parties to the earlier one:
(a) as between States parties to both treaties the same rule applies as in paragraph 3;
(b) as between a State party to both treaties and a State party to only one of the 
treaties, the treaty to which both States are parties governs their mutual rights and 
obligations.

The BIT will probably never be incompatible with the terms of the FTA – both are 
aimed at investment promotion and protection but it may be the case, for example, 
that the MFN clause of the BIT is wider, allowing for claims with regard to dispute 
settlement. In such a case it could be that the earlier BIT would be seen as more 
favourable. A recommendation in this respect would be that FTAs currently under 
negotiation should explicitly terminate prior BITs between their Members; other-
wise the investment regime will become more complicated, multi-layered and 
fragmented.

74 Article 18 TTIP; Article X.07 EU-Canada Comprehensive Trade and Economic Agreement 
(CETA).

75 See, for example, Article 1.3 Dominican Republic-Central America-United States FTA; 
ASEAN-Australia-New Zealand FTA, Article 18.2. Given that these are plurilateral regional 
PTIAs, the reference in the relevant articles to ‘the Parties’ could be construed as covering all 
parties to the treaty at hand, which would mean that BITs (being bilateral, have not been con-
cluded by all parties) are not applicable. If, however, the reference to ‘the Parties’ is understood 
as ‘any party’, this would mean that BITs exist in parallel. See UNCTAD IIA Issues Note, the 
Rise of Regionalism in International Investment Policymaking: Consolidation or Complexity?, 
June 2013, at p. 5, <http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d8_en.pdf>.
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3.2.2 Parties to the treaty
One on-going debate (which has now reached as far as the Court of Justice of the 
EU)76 is whether the EU FTAs should be concluded as EU-only deals, or whether 
they should be mixed agreements. Spokespersons of the European Parliament, the 
Council as well as the EU’s negotiation partners have indicated they would prefer 
the latter.77 The European Commission, however, takes the position that the issue 
of competence should only be addressed once the negotiations are finished.78 As 
of the entry into force of the Lisbon Treaty in 2009, the Commission has been 
granted exclusive competence on trade in goods and services, the commercial 
aspects of intellectual property as well as foreign direct investment.79 But the 
regulation of other types of investments, such as indirect (portfolio) investments, 
arguably remains a shared competence between the EU and its Member States.80

The question is whether, in view of this restricted competence, the EU on its 
own has the competence to conclude FTAs with an investment chapter that covers 
both direct and indirect investment.81 The treaties that have been drafted by the 
Commission thus far, such as the Comprehensive Trade and Economic Agreement 
with Canada (CETA), TTIP and the EU-Singapore FTA, all contain protection for 
indirect as well as direct foreign investment. Potentially, Member States could 
accept that this is somehow implied in the present wording of the Treaty on the 
Functioning of the European Union (TFEU), but this cannot be assumed, in par-

76 See European Commission Press Release, Singapore: The Commission to Request a Court of 
Justice Opinion on the trade deal (30 Oct. 2014), <http://europa.eu/rapid/press-release_IP-14-
1235_en.htm>.

77 ‘Council will not sign CETA if presented as “EU-only” deal’, press release 25 February 2014. 
‘The Council is adamant: it will not sign the free trade agreement with Singapore nor the com-
prehensive economic and trade agreement (CETA) with Canada as long as they are presented 
as “EU-only” deals. On 20-21 February, the Committee of Permanent Representatives (CORE-
PER) discussed the nature of the two trade deals and recognised that there was a “clear sense 
of agreement among delegations” that the EU-Singapore FTA and the CETA are of “mixed 
nature” and need to be signed and concluded as such. But the Commission reiterated its posi-
tion that the issue of competence should only be addressed once the negotiations are finished. 
Nevertheless, the COREPER has invited the EU executive to introduce all the necessary modi-
fications in the headings and texts of the respective agreements as soon as possible, in order to 
avoid “unnecessary delays”.’

78 European Commission, С(2014) 7557 final (16 October 2014).
79 Articles 3(1)(e) and 207 Consolidated Version of the Treaty on the Functioning of the European 

Union, OJ (C-326/47) (26 October 2012).
80 See, for example, T. Henquet, ‘International Investment and the European Union: An Uneasy 

Relationship’, in Baetens, supra n. 35 p. 375 at pp. 381-382; A. Reinisch, ‘The EU on the 
Investment Path – Quo Vadis Europe? The Future of EU BITs and Other Investment Agree-
ments’, <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2236192>, pp. 2-5, 20-25 .

81 More extensively, see F. Baetens, G. Kreijen and A. Varga, ‘Determining International Re-
sponsibility Under the New Extra-EU Investment Agreements: What Foreign Investors in the 
EU Should Know’, 47(5) Vanderbilt Journal of Transnational Law (2014) pp. 1203-1260 at 
pp. 1220-1224; M. Bungenberg, ‘The Division of Competences between the EU and its Mem-
ber States in the Area of Investment Politics’, in M. Bungenberg et al. (eds.) European Year-
book of International Economic Law: International Investment Law and EU Law, Springer-
Verlag, Berlin, 2011, pp. 29-42 at pp. 40-42; P. Craig and G. De Burca, EU Law: Text, Cases 
and Materials, Oxford, Oxford University Press, 2015, at pp. 352-353.
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ticular as some Member States may well wish to exercise some form of control 
over the Commission’s conduct with regard to this aspect of the commercial policy 
of the Union. If the Commission agrees to amend the draft of the present FTAs so 
as to recognise this as a shared competence, however, the implication would be 
that a similar concession will apply to all future investment agreements. This, in 
turn will give EU Member States more influence during the negotiation process as 
the rejection by only one Member State could block the conclusion of the treaty 
in question for all others.

After a treaty has been concluded and entered into force, this may matter little 
in practice: the WTO agreements for example also have been concluded as mixed 
agreements, yet it is clearly the Commission which ‘calls the shots’ both in nego-
tiations and in litigation.82 Even if the agreement is ‘EU-only’, it goes without 
saying that Member States are bound, given that the agreement is concluded on 
their behalf (transfer of competence).

3.2.3 Respondent status in investment disputes
The determination of the respondent in a claim brought by a third country investor 
is rather complicated. This is not affected by whether the treaty is ‘EU-only’ or 
mixed – in both cases the respondent may be either the Member State or the EU. 
The only important issue in this respect is that a clear and prompt mechanism for 
the determination of the respondent (and allocation of costs) is established. Accord-
ing to Regulation 912/2014 establishing a framework for managing financial respon-
sibility linked to investor-to-state dispute settlement tribunals,83 the investor 
notifies the Commission or a Member State that it wishes to initiate arbitration,84 
and within 45 days, the Commission decides whether the appropriate respondent 
is the Member State or the Commission itself.85 The importance of incorporating 
this in the FTA is that an internal (EU) rule thus becomes ‘internationalised’ and 
binding upon an international tribunal.86

82 See A. Serdarevic, The European Union as a Collective Actor in the World Trade Organization, 
London, CMP Publishing, 2013, at pp. 198-199; T. Cottier, ‘Dispute Settlement in the World 
Trade Organization: Characteristics and Structural Implications for the European Union’, 35 
Common Market Law Review (1998) pp. 325-378 at p. 353; more generally on ‘the Union’s 
policy within the WTO’ see M. Hahn and L. Danielli, ‘You’ll Never Walk Alone: The Euro-
pean Union and Its Member States in the WTO’, in M. Bungenberg and C. Herrmann (eds.), 
European Yearbook of International Economic Law 2013: Common Commercial Policy after 
Lisbon, Berlin, Springer-Verlag, 2013, pp. 49-66 at p. 51.

83 Regulation (EU) No. 912/2014 of the European Parliament and of the Council of 23 July 2014 
establishing a framework for managing financial responsibility linked to investor-to-state dis-
pute settlement tribunals established by international agreements to which the European Union 
is party, OJ (L 257) 121-134 (28 August 2014) (hereinafter: Regulation on Financial Responsi-
bility).

84 Article 8 Regulation on Financial Responsibility.
85 Article 9 Regulation on Financial Responsibility.
86 More extensively, see Baetens et al., supra n. 81 at pp. 1220-1225; J. Kleinheisterkamp, ‘Fi-

nancial Responsibility in the European International Investment Policy’, LSE Law, Society 
and Economy Working Papers 15/2013, at p. 16 (2013), <www.lse.ac.uk/collections/law/wps/
WPS2013-15_Kleinheisterkamp.pdf>.
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3.2.4 Attribution of treatment
According to the international rules on responsibility, wrongful conduct requires 
a breach of an international obligation in addition to attribution of that conduct to 
the actor bearing the obligation.87 It is clear that both the EU and the Member States 
will be subject to the obligations stemming from the investment chapter in the FTA. 
It is not clear, however, whether conduct will be attributed on the basis of extend-
ing actual treatment or whether it will be linked to having the competence to 
regulate in a certain field.88 The Regulation on Financial Responsibility provides 
that the EU shall be the respondent in case of treatment afforded by its institutions, 
bodies, offices or agencies89 while Section 2 of the Regulation applies in disputes 
concerning ‘fully or partially, treatment afforded by a Member State’.90

3.2.5 Payment of compensation
Finally, one may foresee problems when it comes to payment of compensation to 
investors, either after a settlement or after the EU has been held responsible in a 
case.91 Particularly in dispute where the Union acted as the sole respondent and a 
Member State is faced, in part or in full, with the bill,92 problems may arise if that 
Member State disagrees with the litigation strategy adopted by the Commission. 
As at that point recourse would need to be had to internal, i.e. EU, rules, this is not 
further discussed here.

4. REFORM PROPOSALS

Finally, a cost-benefits analysis is conducted of the reform proposals currently on 
the table so as to answer the question whether the EU, its Member States, or indeed 
any other State would be advised to include investment protection in their FTAs, 
and if so, how this should be enforced.

4.1 Redefining the scope of protection

The introduction of more elaborate definitions of investor, investment and appli-
cable standards of treatment does not mean that the scope of protection is neces-

87 ILC Articles on the Responsibility of States for Internationally Wrongful Acts, UN GAOR 56th 
Sess., Supp. No. 10, 43, UN Doc. A/56/10, reprinted in [2001], 2(2) Yearbook of the Interna-
tional Law Commission (2001) p. 26, UN Doc. A/CN.4/SER.A/2001/Add.1 (Part 2), Article 2.

88 More extensively, see Baetens et al., supra n. 81 at pp. 1232-1244. See also E. Steinberger, 
‘The WTO Treaty as a Mixed Agreement: Problems with the EC’s and the EC Member States’ 
Membership of the WTO’, 17 European Journal of International Law (2006) pp. 837-862 at 
pp. 850-854.

89 Article 4 Regulation on Financial Responsibility.
90 Article 5 Regulation on Financial Responsibility.
91 More extensively, see Baetens et al., supra n. 81 at pp. 1245-1254.; Kleinheisterkamp, supra 

n. 86 at pp. 7-9.
92 Article 19 Regulation on Financial Responsibility.
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sarily broader: on the contrary, an open-ended clause which merely gives examples 
of what could qualify as an investment may well offer broader coverage. As already 
planned by the Commission,93 what is perhaps most needed, are more clearly 
defined protection standards so that both States and investors know what to expect.

Cross-application of trade and investment chapters may expand the scope of 
investment protection so as to include pre-admission treatment.94 This would not 
make much difference for investors operating under US, Canadian or Japanese 
BITs as these treaties already provide for pre-admission protection.95 It would, 
however, significantly improve the situation of, for example, investors operating 
in EU Member States, as their BITs usually only provide protection for investments 
that have already been lawfully established.96 It would also clear up existing dif-
ficulties whereby the same actions would be protected under the FTA equivalent 
of the Mode 3 General Agreement on Trade in Services (GATS) services (services 
by a service supplier of one Member, through commercial presence, in the territory 
of any other Member), while the very same services would not be protected under 
the investment protection provisions of the FTA.97

However, granting market access rights, and providing for an enforcement 
mechanism to enforce such rights, might have a major impact on certain, more 
protected EU sectors such as utilities and telecoms,98 the economic effects of which 
(including on consumers) ought to be carefully calculated in advance. Finally, some 
BITs currently contain so-called umbrella clauses, which provide that the violation 
of contractual obligations between a State and one particular investor automatically 
entails a treaty violation, which can be assessed by an arbitral tribunal. Such clauses 
are rare to non-existent in FTAs and it is submitted that they ought to be avoided 
altogether as this concerns clearly a contractual and not a treaty matter.99

93 European Commission, ‘Public consultation on modalities for investment protection and ISDS 
in TTIP’, <http://trade.ec.europa.eu/doclib/docs/2014/march/tradoc_152280.pdf>, at pp. 3, 
5-7.

94 See F. Baetens, ‘Preferential Trade and Investment Agreements and the Trade/Investment Di-
vide: Is the Whole More than the Sum of Its Parts?’, in Hofmann et al. (eds.), Preferential Trade 
and Investment Agreements: From Recalibration to Reintegration, Baden-Baden, Nomos Ver-
lagsgesellschaft, 2013, pp. 91-128.

95 See, for example, Article II United States-Azerbaijan BIT; Article III Canada-Costa Rica BIT.
96 See, for example, Article 1(1) Germany-Philippines BIT; Article 2 Bolivia-Netherlands BIT.
97 See, in general, A.M. Garro, ‘Trade and Investment Treaties, the Rule of Law, and Standards 

of the Administration of Justice’, 42 University of Miami Inter-American Law Review (2011) 
pp. 267-296; Y.S. Lee, ‘Free Trade Agreements and Foreign Direct Investment: a Viable An-
swer for Economic Development?’, in Y.S. Lee et al. (eds.), Law and Development Perspective 
on International Trade Law, New York, Cambridge University Press, 2011, pp. 297-313.

98 See, in general, OECD, ‘The Interaction between Investment and Services Chapters in Se-
lected Regional Trade Agreements’, in International Investment Law: Understanding Concepts 
and Tracking Innovations, 2008, <www.oecd.org/investment/internationalinvestmentagree-
ments/40471729.pdf>.

99 See Tietje and Baetens, supra n. 61 at pp. 101-102; Sauvant and Ortino, supra n. 61 at pp. 69-
70.



62

4.2 Cross-chapter application of general exception clauses

The incorporation of trade and investment provisions under the same treaty umbrella 
has been claimed to entail cross-chapter application of general exception clauses 
(traditionally relating to trade obligations) thus influencing the interpretation of 
investment provisions.100 The application of an Article XX General Agreement on 
Tariffs and Trade (GATT)-like provision might hence be used to argue that certain 
treatment in violation of investors’ rights is nevertheless justified because it protects 
human health or natural resources. This would only be a disadvantage for the 
investors involved; for the governments, this may be a very welcome development, 
so drafters could well – intentionally – choose to make this link. If such a link 
between the investment chapter and the general (trade) exceptions were to be 
desired, drafters would best state this explicitly. Experience from NAFTA has 
shown that such cross-chapter application is not automatic: investor-State tribunals 
operating under Chapter 11 have generally steered well clear of the general excep-
tions under Chapter 21.101

In UPS v. Canada, Canada successfully invoked an exception under Chapter 
21, but not one of the general exceptions from Article XX GATT incorporated into 
NAFTA by means of Article 2101.102 Rather, Canada relied on the cultural indus-
tries exemption envisaged by Article 2106/Annex 2106. Interpreting and applying 
the provision, the Tribunal noted the following: 

The language of article 2106 is expansive indeed, serving to introduce into NAFTA 
an admittedly broad exception. This is intentionally so. The evidence is that it was 
clearly understood by the Parties in the context of the negotiation, execution and 
implementation of NAFTA, just as it had been understood in the context of the 
Canada-US FTA, that a Party’s ability to pursue its domestic cultural policies would 
be virtually unimpaired by these trade and investment instruments. This is consist-
ent with the expansive wording of article and annex 2106 which, on their face, do 
not circumscribe the nature, scope, objective or operation of an excepted measure, 
other than, as noted by Canada, by ‘requiring that the measure be in connection 
with cultural industries’.103

100 See also Newcombe and Paradell, supra n. 43 at pp. 481-506; S.W. Schill (ed.), Internation-
al Investment Law and Comparable Public Law, Oxford, Oxford University Press, 2010, at 
pp. 250-255.

101 However, there is some case law according to which a State may afford different treatment 
on grounds of public policy (environmental protection, compliance with other international 
agreements). See S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award (13 
November 2000), paras. 247, 250; Pope and Talbot Inc. v. The Government of Canada, UN-
CITRAL, Award on the Merits of Phase 2 (10 April 2001), paras. 77, 87; See also R. Neufeld, 
‘Trade and Investment’, in D.L. Bethlehem et al. (eds.), The Oxford Handbook of International 
Trade Law, Oxford, Oxford University Press, 2009, pp. 619-645 at p. 634.

102 United Parcel Service of America Ltd (UPS) v. Canada (NAFTA) Award on the Merits (11 June 
2007).

103 Ibid., para. 162.
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This expansive language is not necessarily a problem: it may even be desired by 
treaty drafters and if so, specifically drafted for that purpose. Incorporating broad(er) 
public interest exceptions (such as corporate social responsibility clauses) would 
address the concerns of some EU Parliament and Council members as to environ-
mental and labour protection. A better solution would be, however, as some FTAs 
already do, to include an investment-specific justification clause, which is adjusted 
to the particular situation of private parties.104

4.3 Evaluating the current dispute settlement mechanism

As European Commissioner Malmström called ISDS, ‘the most toxic acronym in 
Europe’,105 the dispute settlement mechanism in existing treaties needs to be eval-
uated and reformed, rather than copy-pasted into the new treaties. This section will 
test the negative perception of ISDS against the actual reality on the ground, based 
on ISDS case statistics, followed by a brief assessment of the (dis)advantages of 
ad hoc arbitration in comparison with domestic court proceedings and the possible 
creation of a permanent court.

4.3.1 Perception vs. facts: investor-State arbitration statistics
A frequently recurring claim is that the currently prevalent ISDS system is unnec-
essary in countries with a well-functioning national court system and that it is 
biased in favour of investors.106In order to examine these claims, this chapter relies 
upon statistics with regard to NAFTA (because it is a very similar treaty to TTIP 
and CETA, in wording and partly in terms of Contracting Parties) and the ECT 
(because EU Member States are already parties to this treaty).

Looking at the data of investment disputes under NAFTA, it would seem that 
the system is considered useful even in relations with countries with a well-func-
tioning national court system and relatively well-balanced in terms of host States 
against whom cases are brought. Moreover, looking at the concluded cases in which 
the outcome is known, an overwhelming majority was decided in favour of the 
respondent States – which would appear to negate the charge of investor-bias. Also 
in cases that are won by investors, the claimants did not usually receive the amount 
of compensation they demanded, or even anything close to it. This would at least 
seem to counteract the argument that the ISDS system is by definition investor-
biased (Chart).

104 Tietje and Baetens, supra n. 61 at pp. 103-105; Sauvant and Ortino, supra n. 61 at pp. 73-74.
105 See POLITICO, Malmström’s Washington agenda: ‘SDS is now the most toxic acronym in 

Europe’, 4 May 2015, <www.politico.eu/article/malmstroms-washington-agenda/>.
106 See S.D. Franck, ‘Foreign Direct Investment, Investment Treaty Arbitration and the Rule of 

Law’, 19 Global Business and Development Law Journal (2007) pp. 337-373 at pp. 365-373; 
Dolzer and Schreuer, supra n. 39 at p. 235; see also European Commission, ‘Public consulta-
tion on modalities for investment protection and ISDS in TTIP’, <http://trade.ec.europa.eu/
doclib/docs/2014/march/tradoc_152280.pdf> at pp. 12-13.
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As to the question whether the inclusion of an ISDS system is necessary in States 
where there is a well-functioning court system – this answer is to be found in the 
policy rather than in the legal sphere.

To an extent, this may be in the eye of the beholder. Under the ECT, 75 claim-
ants have launched cases, 66 of which were EU-incorporated, accounting for almost 
90 per cent.107 Some EU and non-EU claimants brought joined claims so the cur-
rent tally of cases is lower (68). On the respondent side, the numbers are much 
more even: 29 cases were brought against EU Member States, while 39 were 
brought against non-EU Members of the ECT108 (see Chart on p. 65 infra).

Hence it would seem that the EU’s own investors strongly support and use this 
system – which suggests that the system is not being imposed upon the EU by the 
foreign investment interests of its counterparties. These figures, however, also 
demonstrate that investors do not hesitate to bring claims against EU Member 
States. Due to the large number of pending cases (more than half the cases ever 
brought are still pending), it is imprudent to draw any conclusions as to the win-
ning/losing balance in ECT arbitrations.

4.3.2 From ad hoc arbitration to a permanent court?
The often-quoted advantages of the ISDS system are that it is cheap, fast and tailor-
made. The first two elements can be disputed, particularly in light of the increasing 
use of annulment procedures and the discussions regarding the inclusion of appel-
late mechanisms.109 However, the last element still stands: the right of parties 

107 See Annex II – overview of ECT claimants by nationality.
108 In total the ECT has 53 Member States (including Russia which applied the ECT provisionally 

until 18 October 2009). All EU member States (as well as the EU itself) are members of the 
ECT.

109 See J. Zhan, ‘Investment policies for sustainable development’, in R. Echandi and P. Sauvé 
(eds.), Prospects in International Investment Law and Policy: World Trade Forum, Cambridge, 
Cambridge University Press 2013, pp. 13-29 at pp. 23-24; D. Gaukrodger, ‘Inter-Governmen-
tal Consideration of Investor-State Dispute Settlement at the OECD-Hosted Freedom of In-
vestment (FOI) Roundtable’, in S. Lalani and R. Polanco Lazo (eds.), The Role of the State 
in Investor-State Arbitration, Leiden, Boston, Brill/Nijhoff, 2015, Chapter 9, pp. 220-248 at 
224-229; D. Hodgson, ‘Costs in investment Treaty Arbitration: The Case for Reform’, Trans-
national Dispute Management (2014-1); OECD, ‘Investor-State Dispute Settlement, Public 
Consultation: 16 May-9 July 2012, <www.oecd.org/investment/internationalinvestmentagree
ments/50291642.pdf>, at pp. 8-23.
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charge of investor-bias. Also in cases that are won by investors, the claimants did not usually 
receive the amount of compensation they demanded, or even anything close to it. This would 
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STATISTICS ON CHAPTER 11 CASES UNDER NAFTA (1994 – 2015) 
59 cases:  

- 21 against Canada 
- 20 against Mexico 
- 18 against the US 

  

In favour of the investor: 9 (of which 4 against 
Canada, 5 against Mexico) 
In favour of the State: 21 

Settled: 4 

Unknown: 8 

Pending: 12 
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107 See Annex II – overview of ECT claimants by nationality. 
108 In total the ECT has 53 Member States (including Russia which applied the ECT provisionally until 18 

October 2009). All EU member States (as well as the EU itself) are members of the ECT. 
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(including of the respondent States) to choose their own arbitrator is seen as a 
significant aid towards a decision that is acceptable to all parties involved.110

Ideally, all parties would always comply with their treaty obligations, so no 
enforcement mechanism would be necessary. But as this is utopian, treaty viola-
tions have to be anticipated – first and foremost by developing a strong domestic 
court system. However, as several international treaties contain the explicit provi-
sion that they are not to be invoked before national courts,111 and as those courts 
often refuse to apply international treaties even if they do not contain such a 

110 See also A. van Aaken, ‘Control Mechanisms in International Investment Law’, in Z. Douglas 
et al. (eds.), The Foundations of International Investment Law: Bringing Theory into Practice, 
Oxford, Oxford University Press, 2014, pp. 409-435 at pp. 425-427.

111 See Council Decision of 16 September 2010 on the signing, on behalf of the European Union, 
and provisional application of the Free Trade Agreement between the European Union and its 
Member States, of the one part, and the Republic of Korea, of the other part (2011/265/EU), OJ 
(L 127/1) (14 May 2011), Article 8; Council Decision of 31 May 2012 on the signing, on behalf 
of the Union, and provisional application of the Trade Agreement between the European Union 
and its Member States, of the one part, and Colombia and Peru, of the other part (2012/735/
EU), OJ 1 (21 December 2012), Article 7.

28 

STATISTICS ON EUROPEAN ENERGY CHARTER CASES (2001 – 2015) 
68 cases:  

- 4 against Hungary 
- 1 against Latvia 
- 2 against Bulgaria 
- 1 against Kyrgyzstan 
- 2 against Mongolia 
- 3 against Russia 
- 3 against Ukraine 
- 1 against Slovenia 
- 5 against Turkey 
- 2 against Azerbaijan 
- 5 against Kazakhstan 
- 1 against Tajikistan 
- 1 against Poland 
- 2 against Germany 
- 1 against Macedonia 
- 2 against Moldova 
- 16 against Spain 
- 3 against Albania 
- 1 against Slovakia 
- 7 against the Czech Republic 
- 1 against Croatia 
- 1 against Italy 
- 1 against Bosnia and 

Herzegovina 
- 1 against Romania 

In favour of the investor: 9 

In favour of the State: 11 

Settled: 8 

Unknown: 4 

Pending: 35 
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109 See J. Zhan, ‘Investment policies for sustainable development’, in R. Echandi and P. Sauvé (eds.), 
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provision,112 it would seem unlikely that full reliance upon national court systems 
to ensure enforcement of international investment protection standards will be 
sufficient. Moreover, it is not impossible that, when being confronted with an 
investment claim against their own government, local judges might feel compelled 
to defer to local political sensitivities.113 In that sense, international arbitration, 
similar to for example the European Court of Human Rights, forms a safety net 
for those exceptional cases in which the State, including its judicial organs, is 
unable or unwilling to provide the protection due.

One of the proposals that have been put forward by some EU Member States 
recently, is to create a permanent court.114 As this has mainly featured in press 
releases and as yet no fully fledged concept has been made public, it is premature 
to draw definite conclusions. Just one preliminary remark (also echoed by the 
European Commission):115 to create a new court for the sake of disputes under one 
chapter of one treaty would resemble firing a cannon at a mouse. The same goals 
of ensuring impartiality and independence can be reached via other, less costly, 
means such as a pre-vetted roster of arbitrators.

5. CONCLUSIONS

The EU and the US did their homework: before deciding to launch negotiations, 
they set up a working group of government experts to conduct an impact assess-
ment of the TTIP. The group was chaired jointly by the EU Trade Commissioner 
and the US Trade Representative. This High Level Working Group on Jobs and 
Growth116 took an in-depth look at the opportunities and potential difficulties an 
agreement could bring. It concluded that a comprehensive agreement covering all 
sectors would be overwhelmingly positive, bringing a welcome boost to economic 
growth and job creation on both sides of the Atlantic. It recommended launching 
negotiations in large part to address the continuing economic crisis.

112 As far as relevant EU case law is concerned, see recent Stichting Natuur en Milieu case in 
which the European Court of Justice found that international environmental law (the 1998 
Aarhus Convention) could not be invoked before it; Council and Commission v. Stichting Na-
tuur en Milieu and Pesticide Action Network Europe (Joined Cases C-404/12 P and C-405/12 
P), Judgment of the Court (Grand Chamber) of 13 January 2015; Yet compare with Hauptzoll-
amt Mainz v. C.A. Kupferberg and Cie KG a.A. (104/81), Judgment of the Court of 26 October 
1982; see M. Bronckers, ‘Schizophrenia in the EU about International Law (21 January 2015) 
Leiden Law Blog, <http://leidenlawblog.nl/articles/schizophrenia-in-the-eu-about-internation-
al-law>.

113 See Dolzer and Schreuer, supra n. 39 at p. 235; W.M. Choi, ‘The Present and Future of the 
Investor-State Dispute Settlement Paradigm’, in W.J. Davey and J. Howard Jackson (eds.), The 
Future of International Economic Law, New York, Oxford University Press, 2008, pp. 287-310 
at pp. 296-298.

114 European Commission, Concept paper, 5 May 2015 at pp. 11-12.
115 Ibid.
116 <http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf>.
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One of the studies on which the Commission’s impact assessment was based 
was an independent report commissioned by the EU from the London-based Cen-
tre for Economic Policy Research (CEPR). The study, entitled Reducing barriers 
to Transatlantic Trade,117 outlines the economic effects of a TTIP for both the EU 
and the US and suggests that the EU’s economy could benefit by EUR 119 billion 
a year – equivalent to EUR 545 for an average EU household – and the US by EUR 
95 billion a year. During the negotiations, the European Commission will also 
launch a trade sustainability impact assessment (Trade SIA).118 The Trade SIA will 
look particularly at potential environmental and social impacts of the TTIP. This 
will be done by an independent contractor and will include a representative con-
sultation process involving stakeholders and civil society from both the EU and 
the US.119 The process will provide genuine opportunities for consultation, infor-
mation gathering, and dissemination of results.

Arbitration does have certain advantages over national court systems, for all 
parties involved – specifically in cases where the dispute cannot be resolved at the 
local level. But current drafts may not embody the best form of dispute settlement 
that could be conceived; it should be discussed whether it is sensible to make the 
system resemble more national court systems with fixed judges and an appellate 
system. One possibility could be to reinforce the original virtues of arbitration, 
namely its cost and its fast process, by setting out guidelines for time and fee 
schedules – while addressing the concerns of impartiality and independence.

Overall (and given that the EU will have stronger bargaining power than indi-
vidual Member States) the conclusion of regional PTIAs containing investment 
provisions will advance the consolidation of the international investment regime. 
To the extent that the Parties to these agreements opt to replace prior BITs by 
regional FTAs, a great number of BITs (eventually) will be terminated, producing 
a less fragmented regime. Further, the inclusion of investment protection in PTIAs 
could bring about more comprehensive regulation of foreign direct investment that 
(i) covers the pre-admission as well as the post-establishment phase of investments, 
thereby allowing for coordination between trade and investment rules regulating 
the liberalisation of the services market; and (ii) is better able to balance State/
investor rights and duties, with special focus on policy coherence, regulatory flex-
ibility towards public interest goals and facilitating development.120

117 <http://trade.ec.europa.eu/doclib/docs/2013/march/tradoc_150737.pdf>.
118 The SIA on TTIP is currently on-going, see <http://ec.europa.eu/trade/policy/policy-making/

analysis/sustainability-impact-assessments/assessments/>.
119 See Ecorys, ‘Trade Sustainability Impact Assessment on the Transatlantic Trade and Invest-

ment Partnership (TTIP) between the European Union and the United States of America: 
Final Inception Report’, 28 April 2014, <http://trade.ec.europa.eu/doclib/docs/2014/may/tra
doc_152512.pdf>.

120 See Baetens, supra n. 94 at p. 91.
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6. PROPOSITIONS AND POINTS FOR DISCUSSION

For the propositions and points for discussion in connection with this chapter the 
reader is referred to the propositions and points for discussion in section 12 of the 
chapter by Prof. Mr Dr M.C.E.J. Bronckers, see infra p. 102.
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ANNEX I

Schematic overview of FTAs with an investment chapter or reference to/ 
incorporation of investment treaties

FTAs in force between OECD Members
1. NAFTA (1994)
2. Canada-Chile FTA (1996)
3. Chile-Mexico FTA (1998)
4. EFTA-Mexico (2000)
5. United States-Chile FTA (2003)
6. Korea-Chile FTA (2003)
7. Japan-Mexico FTA (2004)
8. Australia-USA FTA (2004)
9. Chile-Japan FTA (2007)
10. United States-Korea FTA (2007)
11. Australia-Chile FTA (2008)
12. Japan-Switzerland FTA (2009)
13. Protocol on Investment to the Australia New Zealand Closer Economic Rela-

tions Trade Agreement (2011)
14. Australia-Korea FTA (2014)

FTAs in force between OECD and non-OECD Members
1. Costa Rica-Mexico FTA (1994)
2. Chile-MERCOSUR FTA (1996)
3. Mexico-Nicaragua FTA (1997)
4. Chile-Central America FTA (1999, 2000, 2005, 2007, 2011)
5. New Zealand-Singapore FTA (2000)
6. United States-Vietnam FTA (2000)
7. Mexico-Northern Triangle (El Salvador, Guatemala, Honduras) FTA (2000)
8. Japan-Singapore FTA (2002)
9. EFTA-Singapore FTA (2002)
10. Singapore-Australia FTA (2003)
11. United States- Singapore FTA (2003)
12. Australia- Thailand FTA(2004)
13. Dominican Republic-Central America-United States FTA (2004)
14. United States-Morocco FTA (2004)
15. New Zealand-Thailand FTA (2005)
16. Japan-Malaysia FTA (2005)
17. Trans-Pacific Strategic Economic Partnership Agreement (Brunei, Chile, New 

Zealand, Singapore) (2005)
18. EFTA-Korea FTA (2005)
19. Korea-Singapore FTA (2006)
20. Japan-Philippines FTA (2006)
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21. United States-Oman FTA (2006)
22. United States-Peru FTA (2006)
23. Japan-Thailand FTA (2007)
24. Japan-Brunei FTA (2007)
25. Japan-Indonesia FTA (2007)
26. New Zealand-China FTA (2008)
27. Canada-Peru FTA (2008)
28. Canada-Colombia FTA (2008)
29. EFTA-Colombia FTA (2008)
30. ASEAN-Australia-New Zealand FTA (2009)
31. India-Korea FTA (2009)
32. Central America-Mexico FTA (2011)
33. India-Japan EPA (2011)
34. Mexico-Peru FTA (2011)
35. EFTA-Hong Kong FTA (2011)
36. Australia-Malaysia (2012)
37. Canada-Honduras FTA (2013)
38. Iceland-China FTA (2013)

FTAs in force between non-OECD Members
1. CARICOM-Dominican Republic FTA (1998)
2. CARICOM-Cuba FTA (2000)
3. Taiwan-Panama FTA (2003)
4. CARICOM-Costa Rica FTA (2004)
5. Jordan-Singapore FTA (2004)
6. India-Singapore FTA (2005)
7. Singapore-Panama FTA (2006)
8. China-Pakistan FTA (2006)
9. Taiwan-Nicaragua FTA (2006)
10. Malaysia-Pakistan FTA (2007)
11. Taiwan-El Salvador-Honduras FTA (2007)
12. China-Singapore FTA (2008)
13. Peru-Singapore FTA (2008)
14. China-Peru FTA (2009)
15. Panama-Peru FTA (2011)
16. Costa Rica-Peru FTA (2011)
17. India-Malaysia FTA (2011)

FTAs concluded (but not yet in force) between OECD Members
1. Australia-Japan EPA (2014)
2. Canada-Korea FTA (2014)
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FTAs concluded (but not yet in force) between OECD and non-OECD Mem-
bers
1. Japan-Mongolia EPA (2015)
2. Mexico-Panama FTA (2014)
3. Protocol Pacific Alliance (Chile, Colombia, Mexico, Peru) (2014)
4. Colombia-Israel FTA (2013)
5. New Zealand-Taiwan Economic Cooperation Agreement (2013)
6. EFTA-Costa Rica-Panama FTA (2013)
7. Korea-Colombia (2013)
8. New Zealand-Malaysia FTA(2009)

FTAs concluded (but not yet in force) between non-OECD Members
1. Colombia-Panama FTA (2013)
2. Colombia-Costa Rica FTA (2013)
3. Guatemala-Peru FTA (2011)

FTAs under negotiation between OECD Members
1. Australia-Japan FTA
2. Canada-Japan FTA
3. Canada-Korea FTA
4. Japan-Korea FTA
5. New Zealand-Korea FTA
6. Korea-Mexico FTA 
7. Korea-Australia FTA

FTAs under negotiation between OECD and non-OECD Members
1. Trans-Pacific Partnership Agreement
2. Australia-China FTA
3. Australia-Gulf Cooperation Council FTA
4. Australia-India Comprehensive Economic Cooperation Agreement
5. Indonesia-Australia Comprehensive Economic Partnership Agreement
6. Regional Comprehensive Economic Partnership (ASEAN, Australia, China, 

India, Japan, Korea, New Zealand)
7. Canada-CARICOM FTA
8. Canada-Dominican Republic FTA
9. Canada-India FTA
10. Canada-Morocco FTA
11. Canada-Singapore FTA
12. Canada-Ukraine FTA
13. Negotiations to modernize Canada-Costa Rica FTA
14. Japan-Colombia FTA
15. New Zealand-India FTA
16. New Zealand-Russia-Belarus-Kazakhstan FTA
17. Canada- Guatemala, Nicaragua, El Salvador FTA
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18. Korea-Gulf Cooperation Council FTA
19. Korea-China FTA
20. Korea-Vietnam FTA
21. Korea-Indonesia FTA
22. Korea-China-Japan FTA
23. India-Thailand FTA

FTAs under negotiation between the EU and third countries
1. Transatlantic Trade and Investment Partnership (TTIP)
2. Comprehensive Economic Trade Agreement (CETA)
3. EU-Singapore FTA (EUSFTA)
4. EU-India FTA
5. EU-Japan FTA
6. EU-Thailand FTA
7. EU-Morocco FTA
8. EU-Egypt FTA
9. EU-Jordan FTA
10. EU-Tunisia FTA
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ANNEX II

Energy Charter Treaty – claimants per country
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ANNEX II 
 
Energy Charter Treaty – claimants per country 
 
Country Number 

Albania 1 

Austria 3 

Belgium 1 

Croatia 1 

Cyprus 6 

Czech Republic 1 

Denmark 1 

France 2 

Germany 9 

Gibraltar 1 

Greece 2 

Hungary 1 

Ireland 1 

Italy 2 

Latvia 1 

Luxembourg 7 

Moldova 1 

Netherlands 12 

Poland 2 

Slovenia 1 

Sweden 3 

Switzerland  1 

Turkey 4 

UK 9 

Ukraine 2 
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ABBREVIATIONS

BITs bilateral investment treaties
CETA Comprehensive Economic and Trade Agreement
ECHR European Convention on Human Rights
FTAs Free Trade Agreements
INTA International Trade Committee of the European Parliament
ISDS Investor State Dispute Settlement
NGOs Non-governmental organisations
SMEs Small and medium-sized enterprises
TTIP Transatlantic Trade and Investment Partnership
UNCLOS United Nations Convention on the Law of the Sea
WTO World Trade Organization

ABSTRACT

The mechanism of Investor-State Dispute Settlement (ISDS) allows private foreign 
investors to challenge government measures before an ad hoc international arbitral 
tribunal. ISDS has been in existence for a long time. Yet recently this mechanism 
has proven very controversial, notably in the European Union and then the United 
States, when it became part of the negotiations on a comprehensive free trade 
agreement (TTIP) between them. According to critics, ISDS unduly limits the 
policy space of the signatory governments, and suffers from inadequate procedures. 
Some have argued that foreign investor claims should be dealt with like other 
private claims, by domestic courts. Others have argued that domestic courts should 
not become involved at all, and that foreign investor claims should be dealt with 
exclusively by state-to-state dispute settlement. This debate about ISDS is actually 
connected to broader discussions in the EU about whether private parties (not just 
foreign investors) should be permitted to invoke international law before domestic 
courts. Efforts by the EU institutions to limit the impact of bilateral trade agree-
ments have been under way, though mostly surreptitiously, for several years. This 
chapter seeks to analyse the merits and implications of this policy shift, while 
tracing the development of the European debate on ISDS.
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1. INTRODUCTION

The EU received competence over foreign direct investment in the Lisbon Treaty 
of 2009.1 Since then, whenever the EU negotiates bilateral trade agreements with 
third countries, investment protection has routinely been incorporated. Initially, 
this was not especially controversial. For instance, provisions on investment pro-
tection as well as on Investor-State Dispute Settlement (ISDS) were included 
without fuss in the bilateral agreements which the EU recently negotiated with 
Canada (CETA) and Singapore. When the EU opened negotiations with the United 
States on a comprehensive Transatlantic Trade and Investment Partnership (TTIP) 
in 2013, however, the investment chapter soon became the focal point of much 
opposition.

In particular, the ISDS mechanism, pursuant to which foreign investors can 
challenge government measures before an ad hoc arbitral tribunal, has attracted 
virulent protests from civil society. Broadly speaking, the criticisms are two-fold. 
Firstly, in terms of substance, ISDS is seen to limit the policy space of governments: 
they will be reluctant to introduce regulations (for instance, environmental restric-
tions) that could expose them to challenges and financial claims of foreign private 
parties. Secondly, the procedures of ISDS are perceived as deficient: for example, 
private claims are decided by ad hoc arbiters, in non-transparent ways, without an 
appellate mechanism. Because ISDS became so controversial in the TTIP nego-
tiations, this mechanism now has also frozen the finalisation of the EU’s agreements 
with Canada and Singapore.

In this debate on ISDS the role of domestic courts in resolving investment 
disputes has come up in various ways. For example, when outlining his key policies 
before taking up his mandate as Commission President, in July 2014, Jean-Claude 
Juncker declared that he would not accept in the TTIP negotiations ‘that the juris-
diction of courts in the EU Member States is limited by special regimes for inves-
tor disputes’.2 As the debate continued, authorities in the EU made even 
further-reaching claims. Political leaders and governments in Member States like 
Austria,3 France and Germany4 went on record to oppose ISDS; they felt that 
domestic courts should resolve private investor claims. And the rapporteur on TTIP 
of the European Parliament’s Committee on International Trade, Bernd Lange, 
opined in February 2015 that ISDS ‘is not necessary in TTIP given the EU’s devel-
oped legal system; a state-to state dispute settlement and the use of national courts 
are the most appropriate tools to address investment disputes’.5

1 See Article 207(1) TFEU.
2 Jean-Claude Juncker, A New Start for Europe: My Agenda for Jobs, Growth, Fairness and 

Democratic Change, at p. 7 (15 July 2014): <http://www.eesc.europa.eu/resources/docs/jean-
claude-juncker---political-guidelines.pdf>.

3 MLex, ‘Jetzt regt sich auch in der ÖVP der Widerstand gegen das Handelsabkommen TTIP’ 
(17 February 2015).

4 EurActiv, ‘France and Germany to form united front against ISDS’ (15 January 2015).
5 EP Doc. 2014/2228(INI), <www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSG

ML%2BCOMPARL%2BPE-549.135%2B01%2BDOC%2BPDF%2BV0//EN>.
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More recently, the focus seems to have shifted, at least for some key players. 
Following its broad consultations on ISDS the Commission published a brief 
‘concept paper’ in early May 2015.6 According to this paper, the Commission is 
looking for improvements in ISDS, but ultimately would like to replace ISDS with 
an international investment court.7 Around the same time Germany8 and then 
France9 also published proposals for such an international court. These proposals 
were preceded in early March 2015 by an idea of the Dutch Minister for Interna-
tional Trade, Lilianne Ploumen, and her European Social-Democrat colleagues to 
create a ‘Trade and Investment Court’ (as part of their ‘Madrid proposal’).10 One 
striking element in these proposals is the attempt to limit the role of domestic courts. 
The Commission, for instance, opines that domestic courts are unfit to deal with 
treaty-based claims;11 and intends to block private investors who want to pursue 
their treaty-based claim through ISDS from also challenging the disputed govern-
ment measure under domestic law through domestic courts.12 A majority of the 
European Parliament’s Committee on International Trade (INTA), in its hard-won 
vote on 28 May 2015, initially seemed to support the Commission’s thinking.13 
Yet, following dissent in the plenary of the Parliament on 29 June 2015, INTA 
seemed to distance itself from the Commission’s paper by rejecting ISDS and 
aiming exclusively for an international court.14 This position was adopted in a 
non-binding resolution by the plenary of the Parliament on 8 July 2015.15

6 European Commission, ‘Investment in TTIP and beyond – the path for reform, <http://trade.
ec.europa.eu/doclib/docs/2015/may/tradoc_153408.pdf>.

7 Ibid., at p. 11.
8 The proposal was drafted for the German government by Prof. Markus Krajewski, ‘Modell-In-

vestitionsschutzvertrag mit Investor-Staat-Schiedsverfahren für Industriestaaten unter Berück-
sichtigung der USA’ (Bundesministerium für Witschaft und Energie, April 2015), <www.rph1.
jura.uni-erlangen.de/material/150429-muster-bit-fr-industriestaaten-krajewski-englische-ber-
setzung.pdf>.

9 ‘Vers un nouveau moyen de régler les différends entre États et investisseurs’ (May 2015), <ht-
tps://www.april.org/sites/default/files/267400569-20150530-isds-Papier-Fr-Vf.pdf>. Accord-
ing to one recent analysis, the inclusion of ISDS has become a catalyst for cross-partisan op-
position to TTIP in France. See Elvire Fabry, ‘France: A hotbed of opposition to the TTIP?’, 
Jacques Delors Institute, Policy Paper 136, 10 June 2015, <www.institutdelors.eu/media/
francettip-fabry-jdidgap-june15.pdf?pdf=ok>.

10 See <https://www.facebook.com/notes/lilianne-ploumen/improvements-to-ceta-and-beyond-
making-a-milestone-for-modern-investment-protect/922975094414649>.

11 Supra n. 6 at p. 9 (‘Domestic courts are only competent to rule on investment disputes by 
application of domestic law’).

12 Ibid., at p. 3 (‘And we oblige investors to drop cases in national courts if they want to pursue 
ISDS’).

13 EurActiv, ‘MEPs give passing vote to TTIP’ (29 May 2015). See EP Doc. A8-0175/2015 (1 
June 2015), notably at recommendation 1(d)(xv), <http://www.europarl.europa.eu/sides/get-
Doc.do?pubRef=-//EP//TEXT+REPORT+A8-2015-0175+0+DOC+XML+V0//EN>.

14 Borderlex, In brief –Parliament TTIP resolution: 113 amendments & request for split votes 
taken on board (30 June 2015).

15 EurActiv, European Parliament backs TTIP, rejects ISDS (9 July 2015).
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There is, in other words, considerable uncertainty, and perhaps even a whiff of 
obfuscation about the proper role of domestic courts in resolving international 
investment disputes. Although rarely articulated, this debate about ISDS is actually 
connected to broader discussions in the EU about the desirability of allowing 
private parties (not just foreign investors) to invoke international law before domes-
tic courts, and about the need to improve the quality of the judiciary. But before 
sketching out these concerns raised by private enforcement of international law, 
let us first address two threshold questions.

2. DO EXISTING LAWS IN THE EU NOT OFFER SUFFICIENT 
PROTECTION TO INVESTORS?

Certain critics of ISDS are opposed to the inclusion of a special investor-related 
dispute settlement mechanism in TTIP, because they see no need for any interna-
tional rules on investment protection to begin with. Investment protection in EU 
and US domestic law is perceived to be good enough. In other words, if there are 
no treaty rules on investment, there is also no need for a private enforcement 
mechanism like ISDS. This opinion was expressed, for example, in an Opinion of 
the European Parliament’s Committee on Legal Affairs of early May 2015.16

It should be noted that this far-reaching objection to any international rules on 
investment protection is not shared by all critics of ISDS, not even within the 
European Parliament. For example, the rapporteur on TTIP of the European Parlia-
ment’s Committee on International Trade, Bernd Lange, while opposing ISDS, 
came out in in favour of ‘ambitious’ and ‘comprehensive’ rules on investment 
protection.17 Indeed, the EU Member States have been championing bilateral 
investment treaties (BITs) with a wide variety of countries for many years, adding 
up to some 1400 treaties.18 More particularly, nine of the newer EU Member States 
(Bulgaria, Czech Republic, Slovakia, Romania, Estonia, Bulgaria, Latvia, Croatia, 
Lithuania) have BITs with the United States.19 In addition, it has been noted that 
foreign investors do not always enjoy the same legal protection as do domestic 
investors in certain other EU Member States (like Germany).20 Against this back-
ground, it could be awkward for the EU not to accept any international rules on 
investment protection.

16 EP Doc. 2014/2228(INI) (4 May 2015), <www.europarl.europa.eu/sides/getDoc.do?pubRef=-//
EP//NONSGML+COMPARL+PE-549.425+03+DOC+PDF+V0//EN&language=EN>. An 
earlier version (17 April 2015) contained the same reflection at recommendation c.

17 See supra at n. 6.
18 European Commission, Fact Sheet: Investment Protection and Investor-to-State Dispute Set-

tlement in EU Agreements, November 2013, p. 4, <http://trade.ec.europa.eu/doclib/docs/2013/
november/tradoc_151916.pdf>.

19 See Bilateral Investment Treaties Currently in Force, <http://tcc.export.gov/Trade_Agree-
ments/Bilateral_Investment_Treaties/index.asp>.

20 Reinhard Quick, ‘Why TTIP Should Have an Investment Chapter Including ISDS’, 49(2) Jour-
nal of World Trade (2015) pp. 199-210 at p. 204.
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It has been observed as well that US law contains no principle either guarantee-
ing non-discriminatory treatment of foreign investors.21 Moreover, instances have 
been cited where foreign investors appear to have fared rather badly in the US.22

Expressed differently: even if there may be more of a need for such rules in 
respect of other countries (China being mentioned regularly), investment protection 
in TTIP could at the very least operate like a fail-safe system also amongst devel-
oped and like-minded jurisdictions.23 Furthermore, as a senior European Com-
mission official observed, given that the EU is increasingly witnessing inward 
investments, the investment protection which the EU offers should be no different 
when dealing with China than when dealing with the US.24 Indeed, if the EU is 
confident about the protection it offers to investors, be they domestic or foreign, it 
should not be afraid to accept an external, well-defined benchmark against which 
European regulations could be tested. The question is more: who should be charged 
with enforcing this international benchmark?

3. IS STATE-TO-STATE DISPUTE SETTLEMENT NOT ENOUGH?

There is another group of ISDS critics, who might accept a chapter on international 
investment protection in TTIP and other bilateral agreements, but who reject that 
such standards can be relied upon by private parties. In other words, for them the 
only acceptable remedy against a violation of investment protection rules included 
in a treaty like TTIP or CETA is government-to-government litigation – similar to 
the World Trade Organization (WTO). This position has been adopted by various 
observers in the EU.25

By allowing only governments to challenge treaty violations one sharply limits 
the impact of these treaties. Diplomatic relations can only tolerate a limited num-
ber of intergovernmental disputes. Many problems, especially with administrative 
measures, and particularly those of concern to small and medium-sized enterprises 

21 Adviesraad Internationale Vraagstukken, Internationale Investeringsbeslechting: van ad hoc 
arbitrage naar een permanent investeringshof, No. 95, April 2015, p. 45.

22 See answer of Commissioner De Gucht to EP Question E-013215/2013, OJ 2014 C237/1.
23 A more comprehensive case to include investment protection and ISDS in TTIP is made by 

Christian Tietje & Freya Baetens, The Impact of Investor-State-Dispute Settlement (ISDS) in the 
Transatlantic Trade and Investment Partnership, a study prepared for the Dutch government 
(24 June 2014): <www.rijksoverheid.nl/documenten-en-publicaties/rapporten/2014/06/24/the-
impact-of-investor-state-dispute-settlement-isds-in-the-ttip.html>; Quick, supra, n. 20 (focus-
ing on the need to reform ISDS). Amongst the many attacks on ISDS see Mattias Kumm, An 
Empire of Capital? Transatlantic Investment Protection as the Institutionalization of Unjusti-
fied Privilege, 4 ESIL Reflections (No. 3, 2015).

24 See remarks of Rupert Schlegelmilch at a Workshop on ISDS organised by the European Parlia-
ment’s Directorate-General for External policies in September 2014, at p. 39 (EP Doc. Expo/B/
INTA/2014/08-09-10). <www.europarl.europa.eu/RegData/etudes/STUD/2014/534979/
EXPO_STU(2014)534979_EN.pdf>.

25 The Economist, ‘Free-Trade Agreements: A Better Way to Arbitrate’ (11 October 2014).
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(SMEs) and non-governmental organisations (NGOs), will never be selected for a 
politicised state-to-state dispute.26

In this connection it is interesting to read, with European eyes, the criticism of 
one of the leading US opponents to ISDS, Senator Elizabeth Warren. In her view, 
private investors are getting a special break through ISDS, in that this gives them 
an instrument to bring their grievances directly to an international tribunal. To 
create a level playing field, Senator Warren argues that investors should follow the 
same procedure as other private stakeholders, like trade unions, who seek enforce-
ment of a bilateral treaty: they should persuade their government to espouse their 
claim and engage in government-to-government litigation.27 Of course, another 
way to eliminate the special position of investors would be also to give other private 
stakeholders with an interest in the international agreement the means for private 
enforcement.

Denying private access to domestic courts ignores one of the key lessons not 
only of human rights law, but also of market integration in the EU: it is precisely 
because private stakeholders have been allowed to invoke international principles 
in a domestic court that these principles are having an impact on our daily lives. 
What the EU experience has also shown is that market integration principles not 
just benefit nationals (exporters, investors) from other EU Member States, but also 
nationals (producers, consumers, investors, civil society) from the EU country 
whose measure is being challenged. And all of these private actors are seeing to it 
that EU law is being observed in practice. This is quite a multiplier compared to 
the relatively few Member State to Member State (or even Commission to Member 
State) infringement actions under EU law. The contrast with the EU’s bilateral 
trade agreements is even starker: to date no case has ever been decided under the 
state-to-state dispute settlement provisions of any of the hundreds of agreements 
concluded by the EU with third countries.28

By the same token, the principles on investment protection, trade liberalisation, 
regulatory cooperation, labour and environmental standards, in TTIP and other 
bilateral agreements promise to be more meaningful if private stakeholders (not 
just foreign investors) can use them.29 This is not to say that the ambitions in TTIP 
to further integrate the markets of the US and the EU should be as high as the EU’s 

26 Joseph Weiler, ‘European Hypocrisy: TTIP and ISDS’, EJIL Talk, <www.ejiltalk.org/europe-
an-hypocrisy-ttip-and-isds/>. See also Ernst-Ulrich Petersmann, ‘Transformative Transatlantic 
Free Trade Agreements without Rights and Remedies of Citizens?’, 18(3) Journal of Interna-
tional Economic Law (2015) forthcoming, available online at <http://jiel.oxfordjournals.org/
content/early/2015/08/11/jiel.jgv030.full.pdf+html>.

27 Greg Sargent, ‘Elizabeth Warren Fires Back at Obama: Here’s What They’re Really Fight-
ing about’, Washington Post, <www.washingtonpost.com/blogs/plum-line/wp/2015/05/11/
elizabeth-warren-fires-back-at-obama-heres-what-theyre-really-fighting-about/>.

28 For an overview of these agreements see European Commission, ‘Annotated Summary of bi-
lateral agreements between, on the one part, the European Union, the former European Com-
munity or Euratom, and, on the other part, Third States or International Organisations (DG 
RELEX/B2 –Treaties Office, 12 December 2014), 506 pp. 

29 That enforcement actions by private stakeholders reinforce the effectiveness of international 
law has been recognised by scholars such as Anne van Aaken, ‘Effectuating Public Internation-
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(or the US’s) internal market. What it does mean is that, at whatever level one pegs 
integration in TTIP, the implementation of its principles will benefit from private 
enforcement. Furthermore, it is worth keeping in mind that these principles are 
bound to serve domestic constituents of each of the parties (US and EU) as well. 
Indeed, the rules being discussed are not just about market access, but more often 
about good governance principles. Yet if only governments could hold each other 
to account for TTIP violations, in state-to-state dispute settlement, this would 
introduce two limitations. First, enforcement would become politicised and also, 
due to a lack of state resources, sporadic. Second, private stakeholders could only 
complain about TTIP violations by the other governments, and never by their own 
government.

4. ARE DOMESTIC COURTS IN THE EU COMPETENT TO HANDLE 
PRIVATE TREATY-BASED CLAIMS?

While various government authorities in the EU are still considering their position 
on these threshold issues, it is laudable that the European Commission, and notably 
its Trade Commissioner Cecilia Malmström, has stuck her neck out in the recent 
‘concept paper’ of early May 2015.30 The Commission is in favour of international 
rules on investment protection, as well as private enforcement of these rules.

However, as already mentioned, the Commission rather summarily dismisses 
the role of domestic courts to hear treaty-based claims of private investors: ‘Domes-
tic courts are only competent to rule on investment disputes by application of 
domestic law.’31 No further explanation is given; the Commission quickly moves 
on to state that ISDS tribunals are in a position to address private claims derived 
from an international agreement like TTIP. So what does the Commission have in 
mind?

It would be rather surprising, in 2015, for anyone to have doubts about the 
capability of domestic courts to interpret international law. There is no reason to 
ascribe a particular difficulty to international law being interpreted by a domestic 
judge. After all, international law has been on the regular curriculum of most law 
schools for some time now. This does not mean, of course, that international law 
is interpreted identically by all courts. Yet inconsistencies between different courts 
applying the same legal rule can arise with domestic law as well. There are ways 
of dealing with that – for instance by agreeing that any troublesome inconsistencies 
can be brought to an appellate tribunal, whose interpretation is accepted as author-
itative.

Doubts about the capability of domestic courts to apply international law also 
have been expressed slightly differently. It is sometimes felt that domestic courts, 

al Law through Market Mechanisms’, 165 Journal of Institutional and Theoretical Economics 
(2009) pp. 33-57.

30 See supra n. 6.
31 See supra n. 11.
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perhaps because of a lack of comfort, tend to defer too much to their national 
administrations regarding international law. Yet absent an interdiction in the treaty 
itself, there is no good reason for domestic courts to feel any particular discomfort 
about enforcing an international agreement. For instance, the mere fact that a treaty 
includes its own dispute settlement system does not exclude judicial application 
of that agreement by domestic courts, as the European Court of Justice observed 
in its landmark ruling in Kupferberg of 1982.32 Of interest too is a 2003 ruling of 
the European Court of Human Rights in Chevrol. At that time the French Conseil 
d’Etat relied entirely on the French Foreign Ministry to determine whether the 
treaty partner of France had implemented the obligation at issue, being a precondi-
tion for a private party to appeal to an international treaty (other than human rights 
treaties) before a French tribunal. According to the Strasbourg Court this practice 
violated the right of the private plaintiff to have access to an independent tribunal.33 
As a result, the French Conseil d’Etat abandoned this practice.34

The limitation to which the Commission refers is really not one of capability 
but rather of empowerment of domestic courts. The Commission is not stating a 
fact, but a policy choice. While international agreements proliferate, though more 
those of a bilateral nature in recent years, one senses increasing resistance in Europe 
to having domestic courts apply these agreements, even human rights treaties.

In the Netherlands, for instance, a spokesperson for the political party of Prime 
Minister Mark Rutte (the conservative VVD) recently has been advocating a lim-
itation on Dutch courts with respect to testing domestic regulations against inter-
national treaties.35 The problem for the VVD is not that courts have shown 
themselves incapable of interpreting international law, or are perceived to be too 
deferential to the national administration. Rather, a limitation on the courts’ juris-
diction is defended as necessary to restore the ‘primacy of the legislature’. This 
political movement is contested, with some commentators arguing that it puts the 
‘Etat de droit’ at risk in the Netherlands.36

A similar political debate is taking place in other EU Member States. Soon after 
his victory in the UK elections in May 2015, for example, Prime Minister David 
Cameron announced he would move to scrap the Human Rights Act, which incor-
porates into British law the European Convention on Human Rights (ECHR). His 
party objects that the UK courts must ‘take into account’ rulings from Strasbourg, 
saying that the UK Supreme Court is ‘supreme in the interpretation of the law’. 
With this initiative, Mr. Cameron wants to restrict UK courts to interpreting Brit-

32 Case 104/81, Kupferberg [1982] ECR 3644, at recital 20.
33 ECtHR, Chevrol v. France, No. 49636/99 (Sect. 2), 31 ECHR 2003-III (13 February 2003).
34 CE, 9 July 2010, No. 317747, Cheriet-Benseghir: JurisData No. 2010-011132: Rec. CE 2010.
35 Annemarie Kas, ‘Nederland moet weer over zijn eigen wetten gaan’, NRC Handelsblad, 

8 February 2015 (Interview with Joost Taverne), at pp. 8-9.
36 Folkert Jensma, ‘Is de rechtsstaat bij de VVD in goede handen?’, NRC Handelsblad, at O&D 

p. 9 (14-15 March 2015): A. Brenninkmeijer, ‘Stresstest rechtsstaat Nederland’, Nederlands 
Juristenblad (24 April 2015) at pp. 1046, 1049-1050 .
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ish law, giving primacy to the British legislature.37 Interestingly, the policy choice 
to keep domestic courts from applying international law has been taking place in 
the EU already for a longer time, although rather more covertly.

5. SHIFTING POLICIES IN THE EU ABOUT PRIVATE 
ENFORCEMENT OF INTERNATIONAL LAW

While not laid down in the founding treaties, it became an article of faith early on 
for the European Court of Justice that the EU constituted a monist legal order.38 
As a matter of principle, the European Courts would allow private parties to invoke 
international legal principles that were sufficiently precise and unconditional as a 
benchmark to test the legality of at least secondary EU legislation and national 
measures.39 This judicial finding has aggrieved the EU institutions, as well as EU 
Member States like France and Germany, for many years. In case after case they 
strenuously tried to persuade the European Court of Justice to deny private parties 
the right to bring a treaty-based claim. In its key, internationalist judgment of the 
early 1980s, Kupferberg, the Court rejected many of these governmental arguments 
to curtail private claims.40

Having admitted private treaty-based claims as a matter of principle, the Court 
did deny the ‘direct effect’ of important multilateral agreements such as the WTO,41 
United Nations Convention on the Law of the Sea (UNCLOS),42 and most recently 
the Aarhus Convention.43 The Court seemed rather more comfortable to entertain 
private complaints based on bilateral agreements.44 One might think, therefore, 
that in respect of investment protection rules in TTIP and other bilateral agreements, 

37 For an informal account, see <www.politics.co.uk/comment-analysis/2015/05/19/everything-
you-need-to-know-about-the-tories-human-rights-ac>.

38 E.g. Case 181/73, Haegeman v. Belgium [1974] ECR 449, recitals 2-6.
39 On the legal effects of international law in the EU legal order, see Piet Eeckhout, EU External 

Relations Law’, 2nd edn, OUP, 2011, at p. 323-436 ). More particularly on the rank of interna-
tional law in the EU legal order see also Pieter Jan Kuijper, ‘It Shall Contribute to…the Strict 
Observance and Development of International Law’, in The Court of Justice and the Construc-
tion of Europe: Analyses and Perspectives on Sixty Years of Case Law, T.M.C. Asser Press, 
2013, pp. 589-612 at pp. 597-601.

40 See supra n. 32.
41 Case C-149/96, Portugal v. Council [1999] ECR I-8395.
42 Case C-308/06, Intertanko [2008] ECR I-4057.
43 Cases C-404/12P and C-405/12P, Council v. Stichting Natuur en Milieu, judgment of 13 Janu-

ary 2015.
44 See generally Marc Maresceau, Bilateral Agreements concluded by the European Community, 

309 ‘Recueil des cours’ 129-450 (2006). He was able to conclude at the time, at p. 295: ‘The 
case-law provides for a solid analysis and illustrates an evident openness towards direct ef-
fect.’ Several years later, Maresceau still found the Court’s continued willingness to accept the 
direct effect of bilateral agreements ‘remarkable’. See Maresceau, ‘The Court of Justice and 
Bilateral Agreements’, in The Court of Justice and the Construction of Europe: Analyses and 
Perspectives on Sixty Years of Case Law, T.M.C. Asser Press, 2013, pp. 693-717 at p. 716. Yet 
he cautioned that if the EU and/or the Member States are radically opposed to direct effect, then 
the Court should not ignore such a message. Ibid.
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challenges before the European Courts could become an alternative to ISDS. It is 
noteworthy, however, that the EU legislator has stepped in here to try to block the 
Court.

With the benefit of hindsight it would seem that a paradigm shift took place 
around 2008. Beginning then, the EU institutions and the Member States started 
to insert clauses in about each and every bilateral agreement of the EU and/or the 
accompanying signing decisions, seeking to deny their applicability or direct effect 
before domestic courts. Without much by way of public debate, this policy choice 
has been made in respect of recent agreements with as diverse a group of treaty 
partners as Canada, Columbia, Georgia, Korea, Moldova, Peru, Serbia, Singapore, 
and Ukraine, amongst others.45 More particularly, the disempowerment of domes-
tic (i.e., EU and national) courts also covers the chapters dealing with investment 
protection in these agreements, such as the ones negotiated with Canada46 and 
Singapore.47 It is said that the European Commission is looking for a similar 
provision in TTIP.

Provisions detailing their domestic law effect have been rare in treaties.48 This 
was mostly left to the legal systems of each treaty partner, probably in recognition 
of the variety in constitutional structures amongst countries. Yet if the EU wanted 
to optimise the chances that a treaty would not be given direct effect by the Euro-
pean Courts, the EU needed to insist on an explicit clause denying such effect in 
the treaty itself, in view of the case law of the European Court of Justice. The Court 
repeatedly indicated that, barring an explicit instruction in the treaty, its effect in 
the EU legal order would be determined judicially.49

This development in EU treaty-making is rather remarkable. Disempowering 
domestic courts cannot easily be reconciled with concerns of political leaders like 
Commission President Juncker (who did not want ISDS to limit the jurisdiction of 
domestic courts to deal with investor complaints), and the preference expressed 
by INTA Rapporteur Lange and others (rather than through ISDS, investor com-
plaints ought to be dealt with by domestic courts). Another major concern about 
ISDS has been that it seems to give foreign investors an extra remedy, unavailable 
to European investors, to challenge domestic regulation in the EU.50 Yet if domes-

45 For a path-breaking overview see Aliki Semertzi, ‘The Preclusion of Direct Effect in the 
Recently Concluded EU Free Trade Agreements’, 51 Common Market Law Review (2014) 
pp. 1125-1158 . Exceptionally, the exclusion of direct effect does not occur in so-called Stabili-
zation and Association Agreements, for example the 2010 Agreement with Montenegro. Ibid., 
at p. 1126.

46 See Chapter 33, Article 14.16 CETA: <http://ec.europa.eu/trade/policy/in-focus/ceta/>.
47 See Article 17.15 of the EU-Singapore agreement: <http://trade.ec.europa.eu/doclib/press/in-

dex.cfm?id=961>.
48 Maresceau (2006), supra n. 44 at p. 265.
49 Case C-366/10, Air Transport Association of America and Others [2011] ECR I-13755, at 

recital 49; Kupferberg, supra n. 32, at recital 17.
50 E.g., Opinion of the European Committee of the Regions – The Transatlantic Trade and Invest-

ment Partnership (TTIP), at para. 33, OJ 2015 C140/7 (calling for ‘equality before the law’ in 
investor disputes).
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tic courts in the EU were allowed to handle private treaty-based claims, domestic 
and foreign investors would be treated alike.

Faced with the mounting opposition to ISDS, it is noteworthy that these same 
leaders have not yet demanded a re-empowerment of domestic courts to deal with 
private treaty-based claims. Instead, the Commission in its recent concept paper 
on TTIP and ISDS passes off the alleged incompetence of domestic courts to apply 
an international agreement as a fact.51 One wonders sometimes whether the polit-
ical leaders in the EU and its Member States are even aware of the inconsistencies 
between the various positions they have been adopting in respect of the enforce-
ment of international law.

There are other anomalies in the debate on ISDS. For instance, proposals have 
been made to introduce a local remedies rule, requiring investors to pursue their 
claim first through domestic courts before they could have access to ISDS. Others 
prefer that investors choose between bringing their claim in a domestic court or 
through ISDS (fork in the road, or no U-turn). Assuming that investors could 
effectively bring the same claims, including a treaty-based claim, before domestic 
courts and before ISDS, these requirements might make some sense. However, the 
EU is now blocking private investors from bringing their international claims before 
a domestic court. If the EU maintains this policy choice, there is less reason why 
a private party should first go through the time and expense of domestic litigation 
before it is finally able to bring the treaty-based claim to an international tribunal 
(ISDS or otherwise). While domestic litigation would give the defending govern-
ment time to ‘self-correct’ any mistake, as long as domestic courts are kept from 
applying international law, the defending government may not fully appreciate the 
need for correcting measures during such domestic litigation.52 Furthermore, as 
the claims before a domestic court and ISDS would be different, there is also little 
room for the lis pendens doctrine, according to which a claimant has to choose 
which forum it wants to address with the same matter.

The debate on ISDS illustrates that there is a need to have an informed debate 
about the desired effect of international law in the EU legal order. Obviously, the 
implications of this debate go far beyond investment protection. The bilateral 
agreements which the EU is now negotiating not only cover trade and investment, 
but also environmental and labour standards. The class of private stakeholders with 
an interest in the enforcement of these agreements has grown correspondingly. 
Why should they not all have legal recourse, rather than only foreign investors?

51 See text supra at n. 31.
52 For opposition to the local remedies rule see Christian Tietje, ‘Ein internationales Handels- 

und Investitionsgericht für CETA (und TTIP)’, Policy Papers on Transnational Economic Law 
No. 42, TELC, March 2015 at pp. 8-9. This has not persuaded the advisor to the German  
government, Krajewski, supra n. 8 at p. 25.
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6. DIRECT V. INDIRECT EFFECT OF INTERNATIONAL LAW

It would exceed the scope of this chapter to replay extensively the debate on the 
domestic law effect of treaties. Traditionally, a distinction is being made between 
monist and dualist countries. In monist countries, without any further transforma-
tion, certain ‘directly effective’ provisions of international agreements can become 
a benchmark for private stakeholders to test the legality of domestic measures 
before domestic courts. Moreover, in some but not all monist systems, such ‘directly 
effective’ provisions of international agreements have supremacy: they cannot be 
overruled by domestic legislation even when the latter is enacted later in time. In 
contrast, in dualist countries, treaties need to be transformed into domestic law 
before they can become the basis of a legal claim before a domestic court. In such 
systems one would normally expect the legislator to be able to overrule, entirely 
or partially, the act transforming an international agreement through later legisla-
tion – thereby also overruling any court interpretations of that transformative act 
and the underlying treaty.53

It is increasingly being recognised, however, that the traditional distinction 
between monism and dualism does not capture anymore the role that international 
law can play in the domestic legal order. Few countries have opted for a purely 
dualist or monist system; virtually all countries find themselves on a spectrum 
tending more towards one or the other pole. For example, courts in monist countries 
have found ways to limit the penetration of international law. Furthermore, courts 
in both monist and dualist countries in varying degrees are showing an openness 
to indirect effect of international law: using treaties as a tool to interpret domestic 
law, to the extent possible without finding conflicts.54

When investors (or other private stakeholders) are seeking full protection against 
domestic regulations under an international treaty, they will want to have the pos-
sibility to argue that such regulations actually violate a treaty rule. In those cases, 
private stakeholders are asserting the right to base a claim on an international 
agreement. Expressed differently, such claimants are looking for the greatest pos-
sible effect of international law, which in a monist-type system like the EU would 
be called ‘direct effect’. This is the effect which the EU has been seeking to exclude 
in its bilateral treaties or signing decisions since 2008.55 It is of some interest that 
the EU apparently has not been seeking to exclude the indirect effect which bilat-
eral treaties may have, as would seem to follow from the wording of many of the 

53 See generally John H. Jackson, ‘Direct effect of Treaties in the US and the EU, the Case of 
the WTO’, in A. Arnull, P. Eeckhout and T. Tridimas (eds.), Continuity and Change: Essays in 
Honour of Francis Jacobs, OUP, 2008, p. 360; John H. Jackson, ‘Status of Treaties in Domestic 
Legal Systems: A Policy Analysis’, 86 American Journal of International Law (1992) p. 310.

54 For a recent overview see Jan-Peter Hix, ‘Indirect Effect of International Agreement: Consist-
ent Interpretation and Other Forms of Judicial Accommodation of WTO Law by the EU Courts 
and US Courts’, Jean Monnet Working Paper Series 03/13, New York University School of 
Law.

55 See text supra at n. 45 and following.
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relevant provisions in these treaties or signing decisions.56 Accordingly, as long as 
a private stakeholder is not seeking to challenge the legality of a domestic regula-
tion, but merely wants to influence the interpretation of domestic law through an 
appeal to the bilateral agreement, this could still be possible in the EU. While not 
unimportant, it has to be recognised that the impact of bilateral agreements like 
TTIP is thus blunted.

Against this background, a few of the issues one encounters when considering 
the direct effect of bilateral agreements in the EU legal order will be presented here 
for further reflection.

7. DO BILATERAL AGREEMENTS HAVE SUFFICIENT AMBITION?

One of the more intriguing arguments that has been put forward recently against 
direct effect of bilateral agreements in the EU relates to their supposed lack of 
ambition. Compared to older generation treaties, the newer agreements increasingly 
cover more ‘behind the border’ domestic regulation. For instance, when such an 
agreement includes an investment protection chapter, such protection extends to 
domestic regulation broadly defined. This may appear to be more ambitious, but 
it is not enough. In fact, the broader the coverage of an agreement, the stronger the 
case against private enforcement, so one of the arguments goes. Only governments, 
in state-to-state litigation would be able to best balance private interests against 
broader societal, political and strategic costs and benefits.57

This argument is unconvincing. It cannot be true that as soon as a treaty reaches 
beyond the border, and covers domestic regulation, it would no longer be fit for 
private enforcement. Measuring private interests against broader societal, political 
and other considerations is the core task of notably domestic courts, including the 
EU Courts (who operate as domestic courts where EU regulation is concerned). 
Furthermore, in case treaty partners seek closer market integration, making allow-
ance for private enforcement of these treaty norms is a powerful tool to achieve 
this goal, as the EU experience itself shows.58

However, doubts have also been expressed as to whether enough ‘integrationist 
drive’ can be ascertained in the bilateral trade agreements concluded by the EU, 
even those that reach beyond the border.59 The coverage of the newer agreements 

56 E.g. Article 14.16 of CETA, supra, n. 46: ‘Nothing in this Agreement shall be construed as 
conferring rights or imposing obligations on persons other than those created between the Par-
ties under public international law, nor as permitting this Agreement to be directly invoked in 
the domestic legal systems of the Parties.’

57 Semertzi, supra n. 45 at p. 1156. In support of this proposition she approvingly cites scholar-
ship that was making a different point, however, seeking to exclude private participation in 
international litigation: Joel Trachtman and Philip Moremen, ‘Costs and benefits of private 
participation in WTO dispute settlement: Whose right is it anyway?’, 44 Harvard International 
Law Journal (2003) pp. 221-250 .

58 See text supra following n. 27.
59 Semertzi, supra n. 45 at p. 1157.
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may be broader, but they do not go deep enough. This objection is wrongly phrased, 
in that it presumes that a simple yes or no answer can be given for these agreements 
collectively. It is pretty easy to say that none of the Free Trade Agreements (FTAs) 
concluded or negotiated by the EU, not even TTIP, has the same ‘integrationist 
ambition’ as the EU itself. But do all of the FTAs of the EU lack sufficient ‘inte-
grationist drive’ to benefit from private enforcement?

To begin with, one has to take note of a startling anomaly. While the EU is 
seeking to deny direct effect of the new bilateral association agreement with the 
Ukraine,60 the European Court of Justice did grant direct effect to the rather less 
ambitious, older bilateral agreement with Russia signed in 1994.61 The explanation 
could be that the Court’s 2005 judgment preceded the reset of the EU’s policy 
towards bilateral agreements which occurred a few years later, in or about 2008.62 
In other words, from the EU’s current perspective, neither the agreement with 
Russia nor the agreement with Ukraine might possess sufficient integrationist 
ambition to justify direct effect.

Perhaps the EU has no outsized expectations of market integration through the 
bilateral trade agreements it has recently been negotiating with such diverse coun-
tries as Peru, Vietnam, or even Ukraine. Then again, when it comes to the United 
States, for example, expectations as to what TTIP can add to the EU’s economic 
growth are considerable. And this growth is notably to be found in closer regulatory 
cooperation,63 which is supposed to offer substantial gains to smaller and mid-
sized companies (SMEs).64 It seems pretty obvious that SMEs will never have the 
political clout to elevate their concerns about the compatibility of domestic regula-
tions with TTIP’s norms to a government-to-government dispute. Consequently, 
unless some form of private enforcement will be recognised, much of TTIP risks 
having limited value – for SMEs, for other smaller stakeholders (such as NGOs), 
and possibly for society at large.

60 The anomaly was highlighted in Guillaume Van de Loo, Peter Van Elsuwege and Roman 
Petrov, ‘The EU-Ukraine Association Agreement: Assessment of an Innovative Legal Instru-
ment, EUI Working Paper LAW 2014/09, text at notes 205-206.

61 Case C-265/03, Simutenkov v. Real Federacion Española de Fùtbol [2005] ECR I-02579.
62 See text supra at n. 45.
63 See Alberto Alemanno, ‘The Regulatory Cooperation Chapter of the Transatlantic Trade and 

Investment Partnership’, and Bernard Hoekman, ‘Fostering Transatlantic Regulatory Coopera-
tion and Gradual Multilateralization’, both papers published in 18(3) Journal of International 
Economic Law (2015). See also in the same issue Gary Hufbauer and Cathleen Cimino, ‘How 
Will TTP and TTIP Change the WTO System?’, text at notes 34-35 (‘The potential for achiev-
ing regulatory coherence, either through recognition of equivalence or agreed common stand-
ards is especially high in TTIP…but it is too soon to tell whether US and EU negotiators will 
capitalize on this opportunity for global leadership’).

64 European Commission, ‘Small and Medium Sized Enterprises and the Transatlantic Trade and 
Investment Partnership’, <http://trade.ec.europa.eu/doclib/docs/2015/april/tradoc_153348.
pdf>.
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One has to recognise that the EU has been negotiating bilateral agreements for 
multiple reasons (not only economic, but also political65). It is not always clear, 
in fact, why the EU has been prioritising FTAs with certain countries. Commis-
sioner Malmström is expected to provide a better framework to understand the 
EU’s network of bilateral agreements, as part of the EU’s overall trade strategy, in 
the autumn of 2015.66 But what already seems clear is that the FTAs of the EU 
do not share a common ambition. Nor, for that matter, do these FTAs share a suf-
ficient commonality with the WTO. The Court’s denial of direct effect to the WTO, 
whatever one may think of this case law, provides no good reason either, therefore, 
to deny direct effect to the EU’s bilateral agreements.67 For example, the coverage 
and depth of TTIP seem to be moving substantially beyond the WTO, and also its 
dispute settlement system may leave less room for deviations than the Court has 
read into the WTO – without perhaps becoming so compelling that the Court would 
feel its autonomy to interpret EU law to be threatened.68

In short, one of the flaws in recent EU treaty making regarding bilateral agree-
ments is its ‘one size fits all’ policy where domestic law effect is concerned. Thus, 
the EU has been seeking to disempower its domestic courts in respect of virtually 
all treaty partners since 2008.69 A lack of differentiation in the EU’s external rela-
tions is now recognised more generally as a weakness.70

Before resorting to the draconian measure of denying direct effect to each and 
every provision in all bilateral trade agreements because of a supposedly insufficient 
integrationist drive, the EU (and its treaty partners) would do well to distinguish 
more clearly between more and less ambitious agreements. Much pleads in favour 
of granting direct effect to at least some of the key provisions in an ambitious 
agreement like TTIP (with the United States) or CETA (with Canada71) for exam-

65 E.g., European Commission, ‘Global Europe: Competing in the World’, (‘The decision to 
launch negotiations should be taken case-by-case, based on … economic criteria but also our 
partners’ readiness and broader political considerations’): <http://trade.ec.europa.eu/doclib/
docs/2006/october/tradoc_130376.pdf>, at p. 12.

66 The Commission will set out its trade strategy for the next five years in a new Communication: 
<http://trade.ec.europa.eu/doclib/press/index.cfm?id=1274>.

67 Contra, Semertzi, supra n. 45, at 1126, 1157.
68 One astute observer has noted that because of its supposed flexible and diplomatic nature, at 

least according to the European Court of Justice, the WTO dispute settlement system may have 
escaped the wrath which the Court reserved for the more rigorous dispute settlement system 
originally included in the EEA Agreement. See ECJ, Opinion 1/91, [1991] ECR I-6079, paras. 
39, 40, as discussed in Hix, supra n. 54 at p. 98. More recently, the European Court again re-
jected a dispute settlement system because of the threat it perceived to its autonomy to interpret 
EU law. See ECJ, Opinion 2/13, issued on 18 December 2014, regarding the EU’s accession 
to the European Convention of Human Rights, as discussed in Editorial Comments, ‘The EU’s 
Accession to the ECHR – a “NO” from the ECJ!’, 52 Common Market Law Review (2015), 
pp. 1-15.

69 See Semertzi, supra at n. 45.
70 See EU, Joint Consultation Paper, ‘Towards a new European Neighbourhood Policy’, 

JOIN(2015)6 final (4.3.2015).
71 See Armand de Mestral, ‘When Does the Exception Become the Rule? Conserving Regulatory 

Space under CETA’, 18(3) Journal of International Economic Law (2015) (explaining that, 
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ple. Where less ambitious agreements are concerned, it is worth considering whether 
their more modest expectations cannot be expressed through different and less 
ambitious language than found for instance in the EU Treaty, while preserving the 
principle of direct effect. If that were not possible, for political or conceptual rea-
sons, the EU institutions would do well to recall the standing case law of the 
European Court of Justice. If the Court finds that the market integration objectives 
of a trade agreement with a third country are less ambitious than the single market 
objective of the EU, the Court will give more restrictive interpretations to provi-
sions in that agreement even if they are worded identically to EU law.72 Should 
more modest wording or more modest interpretations be unable to capture the 
rather limited objectives of an agreement with a particular third country, it is still 
worth considering whether direct effect cannot be given to at least some of the 
agreement’s provisions (perhaps not on trade or labour, but only on environmental 
or investment protection for instance).

State-to-state dispute settlement remains an alternative enforcement mechanism, 
which can still be useful. Intra-governmental disputes might address disagreements 
that do not lend themselves to resolution through private treaty-based claims, for 
example given the lack of ambition of a particular treaty provision. Intra-govern-
mental disputes might also address instances where the resolution of a private 
treaty-based claim through another forum (such as a domestic court) has malfunc-
tioned.

8. DOES IT MATTER WHETHER DOMESTIC COURTS IN THE EU’S 
TREATY PARTNER ADMIT PRIVATE TREATY-BASED CLAIMS?

The United States or Canada, for example, are unlikely to permit their courts to 
entertain private claims that are directly based on bilateral trade agreements such 
as TTIP or CETA.73 This is regularly cited as an argument for the EU to deny direct 
effect to these treaties as well. It is useful, however, to recall one of the consider-
ations of the European Court of Justice in Kupferberg:

According to the general rules of international law there must be bona fide perform-
ance of every agreement. Although each contracting party is responsible for execut-

while CETA may well be the most far-reaching free trade agreement ever negotiated by Canada 
and the EU, its obligations are carefully circumscribed through the inclusion of multiple excep-
tions).

72 E.g., Case 270/80, Polydor [1982] ECR 329, at recitals 15-16.
73 Some have argued that the United States might allow private claims based on a US statute 

implementing TTIP. See Jan Kleinheisterkamp, ‘Is there a Need for Investor-State Arbitration 
in the Transatlantic Trade and Investment Partnership (TTIP)?’, LSE Paper (17 March 2014): 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2410188>. If the US treatment of the 
WTO Agreements is anything to go by, however, the statute that would implement TTIP will 
deny private claims derived from TTIP. See Uruguay Round Trade Agreements Act of 1994,  
§ 102(a), 19 U.S.C. § 3512(c).
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ing fully the commitments which it has undertaken it is nevertheless free to deter-
mine the legal means appropriate for attaining that end in its legal system unless the 
agreement, interpreted in the light of its subject-matter and purpose, itself specifies 
those means. Subject to that reservation the fact that the courts of one of the parties 
consider that certain of the stipulations in the agreement are of direct application 
whereas the courts of the other party do not recognize such direct application is 
not in itself such as to constitute a lack of reciprocity in the implementation of the 
agreement.74

Indeed, if it is accepted that each country has the basic constitutional freedom to 
choose the system it prefers of giving effect to public international law, it would 
be difficult for the EU to draw negative inferences for private claims under TTIP 
in the EU legal order from the mere fact that courts in a more dualist country like 
the United States will not entertain direct appeals to TTIP of private claimants.

One could also point out that the enforcement of TTIP by domestic courts in 
the EU will not only serve US interests. The EU’s own nationals as well can derive 
benefits from being able to have domestic courts review regulations in the EU 
against the good governance principles of TTIP and other similar agreements. This 
too is an argument against a reciprocity condition.

Another consideration is that in respect of certain norms, like human or funda-
mental rights, the lack of reciprocity in another jurisdiction can never be a consid-
eration for a country not to uphold such rights within its own borders.75 By the 
same token, one could argue, the fact that a treaty partner is not complying with 
its obligations on sustainable development in a bilateral agreement like TTIP or 
CETA, is not a good reason for the EU to put on hold its compliance with the same 
principles. Our own environment, or the global commons, might needlessly worsen.

Things may be different, however, when treaty partners are perceived not to 
play by the same economic or commercial (including investment protection) rules. 
The EU’s negotiating power with third countries to remedy an economically unbal-
anced situation is likely to suffer in the event courts in the EU were to continue to 
allow foreign traders and investors the benefit of challenging domestic regulations 
in the EU. Consequently, in the event and for as long as the EU political institutions 
properly establish that there is a serious lack of reciprocity in the implementation 
of the economic or investment chapters of an agreement like TTIP, it could be 
acceptable for courts in the EU to suspend the possibility of private treaty-based 
claims of these chapters.76

74 See supra n. 32, at recital 18.
75 See also European Court of Human Rights, Ireland v. the United Kingdom (Appl. No. 5310/71) 

(1978) Series A No. 25, at para. 239 (‘Unlike treaties of the classic kind, the [European] Con-
vention on [Human Rights] comprises more than mere reciprocal engagements between con-
tracting States. It creates, over and above a network of mutual, bilateral undertakings, objective 
obligations which, in the words of the Preamble, benefit from a ‘collective enforcement…’).

76 On reciprocity as a condition to private enforcement of international agreements in the EU 
see more generally Marco Bronckers, ‘The Domestic Law Effect of the WTO in the EU:  
A Dialogue with Jacques Bourgeois’, in I. Govaere, R. Quick and M. Bronckers (eds.), Trade 
and Competition at Law in the EU and Beyond, Edward Elgar, 2011 at pp. 248-254.
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It must be recognised, though, that as soon as one accepts a reciprocity condi-
tion, one needs to rethink the implications of direct effect. For EU law, the Court 
of Justice has generally coupled direct effect with supremacy. That is to say, to the 
extent the European Court of Justice grants direct effect to a provision of EU law, 
this provision will invalidate inconsistent secondary legislation both of a prior and 
a later date.77 So far, the Court has attributed supremacy or primacy as well to 
directly effective provisions of international law.78 Accordingly, once an interna-
tional treaty provision has been given direct effect by the European Courts, the 
EU’s legislature no longer can overrule or suspend that interpretation through later 
legislation or decisions. The Court of Justice should abandon this equivalence 
between EU law and international law, and decouple direct effect from supremacy, 
at least in respect of those treaty norms (including investment protection) where 
reciprocity can be accepted.79

The ability to suspend or set aside an international rule could be important too 
for the EU to take account of the possible inflexibility of a bilateral agreement. 
With time provisions of a treaty may become outdated or turn out to have unintended 
consequences. Newer agreements are beginning to include mechanisms, or even 
institutions, to ensure that treaty provisions can be refined through implementation 
decisions or interpretations.80 Yet this may not always work. If the EU cannot 
reach agreement with the other country on an update, the EU legislator should be 
able to adopt legislation that overrules that part of the treaty. This may create a 
dynamic to resolve things amongst treaty partners – or the EU might have to suffer 
the consequences under international law (or withdraw from the treaty altogether). 
Again, this approach of overriding treaty obligations with later legislation would 
be more appropriate for the economic and commercial chapters of a treaty than for 
other areas.

To round off this analysis, two further observations are in order. First, it is use-
ful to realise that reciprocity concerns do not arise when one accepts indirect effects 
of international agreements.81 Given that such indirect effects are tied to the inter-

77 Case 6/64, Costa v. ENEL [1964] ECR 585, 593.
78 E.g., Case C-549/07, Wallentin-Hermann [2008] ECR I-11061, at recital 28.
79 Compare Ingolf Pernice, ‘International Investment Protection Agreements and EU Law’, in 

Studies on Investor-State Dispute Settlement (ISDS) Provisions in the EU’s International Invest-
ment Agreements commissioned by the European Parliament’s Directorate-General for External 
policies in September 2014, EP Doc. Expo/B/INTA/2014/08-09-10, at pp. 137-138: <www.eu-
roparl.europa.eu/RegData/etudes/STUD/2014/534979/EXPO_STU(2014)534979(ANN01)_
EN.pdf> (while deploring the ‘overdrive’-effect of combining the principle of direct effect 
with primacy of the EU’s international agreements on investment protection, the only solution 
he sees is to abandon direct effect of these international agreements altogether).

80 The EU’s bilateral agreement with Canada for instance sets up a Committee on Services and 
Investment with a wide-ranging mandate to implement and improve the Investment Chapter. 
See Chapter 10, Article X.42 CETA. Amongst other things, where serious concerns arise on the 
interpretation of investment-related issues this Committee can recommend to the Trade Com-
mittee to adopt binding interpretations of the Agreement. See Chapter 10, Article X.27 CETA.

81 See discussion, supra following n. 53.
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pretation of domestic law, the legislature could always undo a court ruling with 
which it disagrees by amending the relevant domestic statute.

Second, as argued above, the mere fact that a particular treaty partner of the EU 
does not allow its domestic courts to entertain private treaty-based claims is no 
good reason by itself for the EU to disempower its own domestic courts in respect 
of that particular agreement. By accepting direct effect of a bilateral agreement on 
the other hand, the EU would have a good argument to reject special claim mech-
anisms like ISDS in respect of its own measures – or at least to insist that a foreign 
claimant first exhaust the remedies offered by its domestic courts before resorting 
to ISDS.82 At the same time, if and for so long as a treaty partner like the United 
States does not allow EU investors and other private parties to raise treaty-based 
claims in its domestic courts, the EU would be justified to demand that in respect 
of this country’s measures ISDS should still be available to EU claimants, without 
them being required first to litigate before US courts.

9. ARE ALL DOMESTIC COURTS SUFFICIENTLY QUALIFIED?

Let us suppose that the need for international rules on investment protection is 
accepted and that one could also envisage some form of direct effect of such inter-
national rules in the EU, at least with respect to certain third countries. Is the EU 
then in a position to reject ISDS in those agreements, on the ground that private 
investors are able to make treaty-based claims in its domestic courts? One would 
want to make sure then that private stakeholders, including foreign investors, can 
be confident that courts in the EU will deal with their claims with sufficient inde-
pendence and efficiency.

Unfortunately, on both parameters courts in more than a third of the EU Mem-
ber States are perceived to perform badly. This is reflected in score cards established 
in recent years by the World Economic Forum,83 to which the European Commis-
sion is making reference in its own assessment of the quality of national judicia-
ries.84

Efforts are under way to improve this situation in the EU. Yet, until the courts 
in all of the Member States have built up a track record of independence and effi-
ciency, the EU will have difficulty resisting demands from treaty partners like the 
US, Canada but also an increasingly important foreign investors like China, to 
establish an ISDS-type mechanism. While the EU Courts or the European Court 
of Human Rights meet the requisite standards and to some extent can play a super-
visory role, these European courts are no substitute for malfunctioning national 
courts in the EU.85 The reason is that private stakeholders, when challenging mea-

82 See discussion, supra at n. 52.
83 E.g. World Economic Forum, Global Competitiveness Report 2014-2015 (2014); Global Infor-

mation Technology Report 2014 (2014).
84 European Commission, The 2014 EU Justice Scoreboard (2014) at pp. 25-26.
85 Contra Kumm, supra n. 23.
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sures of Member States, must first and foremost access national courts, who will 
play a key role at least in assessing the facts and in ultimately ordering a remedy.

10. IS AN INTERNATIONAL COURT PREFERABLE TO DOMESTIC 
COURTS?

In the final analysis then, there is much to be said in favour of empowering domes-
tic courts to handle treaty-based claims of private investors, at least in respect of 
those countries with whom the EU aims for a relatively high level of market inte-
gration. Yet it has to be recognised that the EU’s treaty partners may not be per-
suaded that domestic courts are an acceptable alternative for ISDS, notably given 
the questionable reputation of the national judiciary in a substantial number of EU 
Member States.

Perhaps also in order to avoid a delicate debate with third countries about the 
state of the judiciary in the EU, the European Commission as well as the European 
Parliament is looking to the creation of an international court to deal with invest-
ment disputes.86 A lot may be said about the creation of such an international court, 
which cannot be said within the confines of this chapter. A few remarks, notably 
concerning the relationship with domestic courts must suffice.

Offering private investors the possibility to file a claim before an international 
court does seem to offer some advantages compared to domestic courts. Impartial-
ity, and independence with respect to the defendant government may be more 
easily associated with an international court. In addition, assuming the EU’s treaty 
partners accept the jurisdiction of the international court, there should be fewer 
concerns about reciprocity: both the EU and the foreign investor would have the 
same access to file their claims before this international court, whereas it would 
have to be accepted that a number of EU treaty partners (the ‘dualists’) do not allow 
any private party to submit treaty claims before their domestic courts.

On the other hand, giving both foreign and EU investors access to an interna-
tional court does not yet guarantee that the actual implementation of the agreement 
will be reciprocal. Moreover, based on the summary information which the Euro-
pean Commission so far has given about its plans for an international court, there 
could still be an issue of discrimination between foreign and EU investors. It may 
well be that the EU only envisages claims of foreign investors about EU or national 
measures before this court. Accordingly, EU investors would still have no forum 
to bring their treaty-based claims about EU or national measures: the international 
court would only be allowed to hear their claims against third countries. Moreover, 
it would seem that investors maintain a privileged position compared to other 
private stakeholders (such as traders, trade unions, and NGOs) with an interest in 
the enforcement of TTIP and other such agreements. So far, the European Com-
mission does not see a role for this international court with respect to their claims. 
In addition, if the costs of litigating before this international court will be compa-

86 See text, supra at n. 6-15.
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rable to international investment arbitration87 rather than to litigation before domes-
tic courts, access to this international court will be limited in any event to a few 
cash-rich claimants.

Of course, given the European Court of Justice’s88 aversion to accepting the 
jurisdiction of other courts or tribunals to pronounce on the legality of EU measures, 
it appears doubtful for the time being that an international court would be allowed 
to pass a binding judgment on any private claim about a government measure fall-
ing under the EU’s jurisdiction. And if it is envisaged that domestic courts should 
not be obliged to automatically follow and enforce a ruling of this international 
court, but rather should exercise some kind of review,89 then one begins to wonder 
why domestic courts are not empowered to adjudicate private-treaty based claims 
in the first place. Balancing private and public interests is the traditional domain 
of domestic courts. Indeed, domestic courts are normally understood to play a key 
role in the separation of powers established by many states. Accordingly, before 
dismissing domestic courts and focusing exclusively on the design of an interna-
tional court, the European Commission and like-minded officials have a lot more 
explaining to do.

11. CONCLUSIONS

11.1 While there is a need for protection, also amongst developed 
countries, the focus on foreign investors in ISDS is too narrow

ISDS was initially introduced because of misgivings in developed countries about 
the legal systems in developing countries. Developed countries sought additional 
protection for their investors who went abroad, invested in a developing country, 
and then ran into difficulties with the foreign government. At first sight, this initial 
justification for ISDS is not present in relations amongst developed countries. One 
would like to think that their legal systems offer sufficient protection to each 
other’s citizens. On closer look though, it appears that also in developed countries 
(examples that have been cited are Germany and the United States) foreign parties 
do not necessarily enjoy legal guarantees against discrimination or other forms of 
maltreatment. This is not to say that foreign parties are routinely denied access to 
justice amongst like-minded trading partners. But external, international bench-
marks can give additional comfort to private parties that justice will be done if and 
when they believe they have a claim against a foreign government.

87 The average cost of investment arbitration has been estimated at USD 4,437,000 (median: 
USD 3,145,000) for claimants and USD 4,559,000 (median: USD 2,286,000) for respondent 
states. See Matthew Hodgson, ‘Counting the Costs of Investment Treaty Arbitration’, Global 
Arbitration Review News (April 2014).

88 See the Opinions cited, supra in n. 68.
89 See Marco Bronckers, ‘The Relationship of the EC Courts with other International Tribu-

nals: Non-committal, Respectful or Submissive?’, 44(3) Common Market Law Review (2007) 
pp. 601-627.
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This is recognised in the new generation trade agreements which the EU has 
been negotiating with Canada, the United States and other trading partners. These 
agreements now include minimum standards of protection for foreign investors, 
alongside rules on trade, environment and labour regulation. What is somewhat 
surprising though, is that foreign investors enjoy a privileged position compared 
to other private stakeholders (such as traders, environmental organisations, labour 
unions, or even domestic investors) who can also have a direct interest in proper 
compliance with these agreements by the signatory governments. Why do only 
foreign investors have access to an international dispute settlement mechanism like 
ISDS? It is striking in the present debate that other private stakeholders (including 
SMEs and NGOs) either remain silent or seek to limit the access rights of foreign 
investors rather than demanding a seat at the table too – having access to a compli-
ance mechanism for their own claims as well.

11.2 The EU experience shows how domestic courts can unlock 
substantial benefits in bilateral trade agreements

Some policymakers on both sides of the Atlantic are saying that all private stake-
holders should be treated in the same way. While this principle deserves support, 
its implementation can be more problematic. According to these same policymak-
ers, private claimants should all go to domestic courts with their grievances, and 
if litigation does not bring relief, these claimants can always go to their own gov-
ernment and request that their claim against a foreign government be resolved 
through state-to-state dispute settlement. This position is problematic in several 
respects.

In many countries, including the United States and Canada, domestic courts are 
prohibited from applying international trade agreements when a private party chal-
lenges government regulation. So referring private stakeholders, including foreign 
investors, to domestic courts does not really help them. Domestic courts in these 
countries would not allow private parties to invoke the very international rules 
which were considered necessary to complement the national legal systems of the 
signatory governments to begin with. Moreover, in the overwhelming majority of 
cases referring private stakeholders to state-to-state dispute settlement is not prom-
ising either. Few cases are taken up by governments for intergovernmental dispute 
resolution. Such disputes are politicised and governments do not have the resources 
anyway to deal with many, especially smaller cases. In addition, intergovernmen-
tal dispute resolution by definition does not help private stakeholders who believe 
their own government is not complying with an international standard; their own 
government will not bring a case against itself. As a result, the impact of external 
benchmarks in bilateral agreements to check government conduct is considerably 
diluted.

Here is where the experiences of the EU can provide a useful perspective. The 
market integration rules of the EU treaties have worked so well, precisely because 
private parties were able to invoke them in domestic courts. With hindsight, one 
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can see that many of the key rulings of the European Court were made in cases 
brought by smaller claimants, in disputes that were unlikely to have been raised 
by Member States or even the Commission. A similar contribution by private 
claimants has been made in the development of human rights law. Furthermore, 
another important EU experience is that market integration rules do not just ben-
efit foreign interests, but also domestic parties.

It is noteworthy too that for several decades the European Court has given 
private parties the right to base their claims directly on bilateral trade agreements 
with third countries as well. Yet this part of the Court’s case law has never been 
popular with the Member States or the EU institutions. It turns out that around 
2008 they started a campaign, albeit rather surreptitiously, to systematically dis-
empower domestic courts from entertaining private treaty-based claims. To justify 
this reset of EU trade policy, it has been argued that bilateral trade agreements with 
third countries lack sufficient ‘integrationist’ drive. This is not convincing. It may 
well be that the EU does not expect a lot in terms of market integration from recent 
agreements with countries such as Peru, Vietnam or even Ukraine. But where the 
United States (with TTIP) or Canada (with CETA) are concerned for example, the 
EU has expressed high hopes in terms of policy coordination and economic growth. 
While clearly not aiming for the same level of integration as the EU’s internal 
market, these bilateral agreements amongst others do have meaningful ambitions 
beyond classic trade liberalisation to reduce regulatory disparities. To deny any 
private party to bring any claim on any of their provisions will certainly not allow 
these agreements to realise their full potential.

This chapter therefore advocates that the EU should re-empower its domestic 
courts to admit private claims based on at least the EU’s more ambitious bilateral 
agreements. This will stimulate the effectiveness of these agreements. It will also 
open up access to justice for all private stakeholders, not just for foreign investors. 
In this author’s view, much is to be said for the EU’s treaty partners to adopt the 
same policy. But if they do not, this in itself is not a reason for the EU to deny 
private claims as well. The supposed need for reciprocity assumes that the inter-
national rules are notably designed to benefit nationals in the other, foreign market. 
However, there are a number of issues (such as human rights, environmental pro-
tection) in TTIP and other new generation agreements where the EU’s compliance 
should never be conditioned on the implementation by its treaty partners. Too much 
is at stake for our own society here. Reciprocity could perhaps become a concern 
in respect of the economic or commercial chapters of TTIP et al., but one must 
keep in mind that these chapters also offer certain guarantees about good governance 
to domestic stakeholders. In other words, even in respect of these chapters, the 
mere fact that courts in the treaty partner are not allowed to apply international law 
does not appear decisive to disempower courts in the EU from applying these 
particular rules of TTIP. There should be more of an imbalance in the actual imple-
mentation of the agreement by a treaty partner like the United States before the 
EU should consider denying access to its domestic courts.
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11.3 Domestic courts in the EU need to be upgraded, so special 
mechanisms like ISDS are no longer necessary

The short answer to the question raised in this chapter’s title is ‘No’: ISDS is not 
superior to litigation before domestic courts; as explained domestic courts offer 
notable advantages. However, before one can rely on domestic courts to enforce 
bilateral agreements at the request of private parties (not just foreign investors), 
certain basic conditions must be met. This can be illustrated with reference to the 
EU experience. In the EU domestic courts can immediately replace ISDS or an 
international investment court.

First, the EU institutions and the Member States would have to discontinue their 
campaign to prevent private parties from asserting rights based on bilateral trade 
agreements before domestic courts. Second, the EU Courts would need to accept 
that ‘direct effect’ of an international agreement can be different from, and more 
qualified than, ‘direct effect’ of EU law. Thus, the EU institutions must be able to 
suspend the effect of such agreements in the event of non-reciprocal, imbalanced 
implementation by the EU’s treaty partner of notably the agreements’ economic 
or commercial chapters. Third, the quality of the judiciary in a substantial number 
of EU Member States needs to be improved, in terms of independence and effi-
ciency, before it is reasonable to expect that the treaty partners of the EU can have 
sufficient confidence in its domestic courts.

Once the judiciary is found to function well throughout the EU, a logical con-
sequence of accepting direct effect of a bilateral agreement is that the EU could 
reject a special claims mechanism like ISDS in respect of EU-related measures. 
By accepting that its domestic courts can apply an external, international benchmark 
to its government regulations, the EU would ameliorate the comfort level also of 
foreign claimants that justice will be done through local remedies. At some point, 
when domestic courts have shown themselves to be sufficiently independent and 
effective, and are empowered to apply international law, they are entitled to a vote 
of confidence of foreign claimants too. To hold differently, would be to say that 
parties will always have reason to be sceptical of submitting their claims against 
a foreign government before a local court, and that, ultimately, only an international 
court is capable of fairly adjudicating disputes between governments and foreign 
claimants, including foreign investors. This seems to be the thinking behind recent 
proposals in the EU to replace ISDS with an international court. Such proposals 
trivialise the role domestic courts can play in offering checks and balances, also 
to foreign parties, in respect of other branches of government (according to the 
trias politica). These proposals also do not take into account the resistance of 
domestic courts, including the European Courts, to being bound by rulings of 
international tribunals.

On the other hand, if a treaty partner like the United States does not allow its 
domestic courts to entertain private treaty-based claims, the EU would be justified 
to insist that in respect of that country’s measures EU claimants should still be able 
to invoke ISDS. Furthermore, in respect of those treaty partners EU claimants 
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should be able to invoke ISDS without having to litigate first before local courts. 
The same applies in the event a treaty partner of the EU does not accord its domes-
tic courts the power to review government regulation with sufficient independence 
and efficacy.

For those instances where the resolution of a private claim by domestic courts 
has gone awry, and this creates systemic concerns, state-to-dispute settlement 
remains an alternative forum.

11.4 In the meantime, access to an international compliance mechanism 
should be broadened

It will likely take a while before the judiciary throughout the EU will have attained 
the necessary level of independence and efficiency. Until such time, the EU will 
have difficulty resisting demands of its trading partners for a mechanism like ISDS 
or an international court to protect their investors in all EU Member States. Simi-
larly, the EU may also have concerns at present about the local judiciary of (some 
of) its trading partners. Accepting this reality, it seems that officials in the EU have 
been primarily concerned with the process of establishing an international tribunal, 
transparency, and limits on the review of such a tribunal. These elements are 
important, and much can indeed be improved in the traditional ISDS proceedings.

What is missing in the discussions so far is a recognition that access to an 
improved ISDS-mechanism needs to be much broadened. Foreign investors are 
not the only beneficiaries of this new generation of trade agreements. Again, the 
rules in these agreements on trade liberalisation, regulatory cooperation, environ-
mental protection, labour rights and so on, can be of direct interest to other private 
stakeholders as well. By denying all these stakeholders the right to rely on their 
agreements, the governments are putting a firm brake on the benefits they were 
hoping to generate. This makes little sense.Accordingly, when designing an alter-
native mechanism for ISDS, the EU and its treaty partners must permit a much 
broader class of private stakeholders than foreign investors to invoke protection 
under the new bilateral trade agreements. Furthermore, in order to be effective and 
fair, such access needs to be affordable for smaller stakeholders too. This will prove 
to be a challenging task for governments. Ultimately, domestic courts are best-
placed to provide such a remedy. That is why it is advisable to put a time limit on 
any solution, which is now being considered as an alternative to ISDS. Within a 
period of, say, ten years after the entry into force of an agreement like TTIP or 
CETA, the parties should reconsider whether domestic courts cannot take over the 
role that was first assigned to an international tribunal of some kind.

12. PROPOSITIONS AND POINTS FOR DISCUSSION

Note The propositions and points for discussions below are presented jointly 
by Mr Dr F. Baetens and Prof. Mr Dr M.C.E.J. Bronckers.
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1. Investment treaties should protect transnational investment as well as promote 
State development, so more balanced treaty-drafting is required, for example 
by providing a more restrictive definition of investor/investment; clarifying 
protection standards, excluding umbrella clauses and incorporating public 
policy protection.

2. We need international dispute settlement to enforce international investment 
law, preferably in the form of a fixed roster of arbitrators and a binding code 
of conduct – using existing institutions such as the Permanent Court of Arbi-
tration, not through the creation of a new permanent court.

3. Access to international dispute settlement should be better qualified through 
a fork-in-the-road clause or a no U-turn clause, the introduction of frivolous 
claims safeguards, the ‘loser pays’ principle and mediation as a precursor to 
litigation.

4. Safeguards should be built into the arbitral process through enhancing the 
rules on transparency, allowing for an active role for third parties with a direct 
interest (other States, NGOs, international organisations, industry, labour 
unions) and, importantly, the establishment of an appellate mechanism.

5. Strategically, future investment agreements would best be concluded on behalf 
of the European Union as this could provide a catalyst for the improvement 
of international investment law worldwide.

6. While there is a need for protection, also amongst developed countries, the 
focus on foreign investors in ISDS is too narrow.

7. In line with EU experience so far domestic courts should be used to further 
unlock substantial benefits in bilateral trade agreements.

8. Domestic courts in the EU need to be upgraded, so special mechanisms like 
ISDS will not be necessary any longer.

9. In the meantime, access to an international compliance mechanism should be 
broadened.
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1. INTRODUCTION

1.1 Fragmentation of international law

‘Fragmentation of International Law’ has received a lot of scholarly attention. The 
concept is now so broadly applied that one of the most authoritative sources on the 
issue does not even define it. The 13 April 2006 Report of the International Law 
Commission study group on ‘fragmentation of international law’1 refers exten-
sively to the context and scholarly development of the debate. It fails to formulate, 
however, what exactly it means by it. Suffice to say that for the purpose of the 
current contribution, I should like to define it as ‘multa, multi et distincta’. Sources 
of public international law are plentiful – multa. Many adjudicatory bodies are 
happy to adjudicate the ensuing disputes – multi. Finally, in those instances where 
more than one such body exercises judicial authority over the case, their findings 
may very well be distinct and indeed irreconcilable – distincta.

1.2 Fragmentation of international trade law

For this chapter I have been asked to review one particular area of international 
fragmentation, namely international trade law. At the level of international trade, 
the fragmentation debate is intensified by the existence of a large number of regional 
trade agreements (RTA’s), almost all of them with their individual dispute settle-
ment provisions. As of March 2013, the only Member of the World Trade Organi-
zation (WTO) that was not a member to any RTA, was Mongolia.2 As of 7 April 
2015, 612 notifications of RTAs had been received by the WTO, of which 406 were 
in force.3

Over and above my focus being international trade law, the risk of my contribu-
tion in itself becoming fragmented is further reduced by having been asked to 
review specifically the adjudication process, not the negotiation process,4 and to 
do so with my private international law (conflict of laws) background in mind. 
Indeed scholarship more or less recently5 has employed private international law 

1 Available at <http://legal.un.org/ilc/documentation/english/a_cn4_l682.pdf>, last consulted 
20 August 2015, or <http://goo.gl/wXsFLp>, last consulted 22 June 2015.

2 B. Natens and J. Wouters, ‘Mapping Services Liberalisation Commitments in European Un-
ion Regional Trade Agreements’, Leuven Centre for Global Governance Studies Working Pa-
per 116, <http://ghum.kuleuven.be/ggs/publications/working_papers/new_series/wp111-120/
wp116-natens-wouters.pdf> or <http://goo.gl/12kkT9>. Last accessed 14 August 2015.

3 The WTO RTA Gateway, <https://www.wto.org/english/tratop_e/region_e/region_e.htm> or 
<https://goo.gl/ofSPF2>, figures last consulted 22 June 2015.

4 See in particular C.L. Davis, ‘Setting the Negotiation Table: Forum Shopping and the Selection 
of Institutions for Trade Disputes’, Princeton University, 2005, <www.princeton.edu/~cldavis/
files/institutional_selection.pdf> or <http://goo.gl/ZCRojo>. Last accessed 14 August 2015.

5 See in particular L. Bartels, ‘Jurisdiction and Applicable Law in the WTO’, University of Cam-
bridge Legal Studies Research Paper Series No. 59/2014; R. Michaels and J. Pauwelyn, ‘Con-
flict of norms or Conflict of Laws?: Different Techniques in the Fragmentation of Public Inter-
national Law’, 22 Duke Journal of Comparative & International Law (2012) pp. 349-376; G. 
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methodology, meaning a combination of jurisdictional and substantial conflicts 
rules, to assist with the process of adjudication in public international law.

2. THE CONFLICTS PROCESS

2.1 Jurisdiction, applicable law and recognition/enforcement

There are three distinct processes in private international law, which have led to 
varying degrees of convergence or harmonisation: Jurisdiction: what court has 
jurisdiction to hear the case; Applicable law: what law will that court apply; and 
Recognition and enforcement of foreign judgments. The classic, narrow view of 
private international law equates the term with conflict of laws in a strict sense: 
‘the rules applied by domestic courts to determine which laws apply to cases that 
involve people in different countries or of different nationalities, or transactions 
which cross international boundaries’.6 The broader approach includes jurisdiction 
and enforcement: what are the rules and needs — if any — for restricting the 
authority of domestic courts to hear disputes involving foreigners and foreign 
transactions, and is there/should there be a binding obligation to recognise and 
enforce judgments resulting from adjudication in foreign courts.7

2.2 Convergence and harmonisation

In all three areas of Private international law there has been increasing international 
convergence or even harmonisation, the European example being the most advanced 
(as well as residually disputed). It is important, however, to keep in mind that 
private international law conceptually neither seeks nor requires regulatory con-
vergence. Private international law is and remains national law, with the exception 
of ever-expanding harmonisation in European law. Lack of convergence in national 
private international law approaches may be an externality of the nature of these 
laws, but is not necessarily one which traditionally has been seen as triggering a 
requirement for regulatory convergence or harmonisation. Rather, conversely, 
private international law divergence has acted as a means for regulatory competi-
tion8 (or even an instrument to attract foreign direct investment) and for example 
the English courts have always been quite happy under common law to entertain 

Teubner and A. Fischer-Lescano, ‘Regime-Collisions: The Vain Search for Legal Unity in the 
Fragmentation of Global Law’, 25(4) Michigan Journal of International Law (2004) pp. 999-
1046.

6 D.P. Stewart, ‘Private International Law: A dynamic and Developing Field’, 30(4) University 
of Pennsylvania Journal of International Law (2009) pp. 1121-1131 at p. 1121.

7 Ibid., at p. 1122.
8 Alex Mills refers to other benefits attributed to not pursuing harmonisation of substantive law: 

accountability, legitimacy., cultural diversity. See A. Mills, The Confluence of Public and Pri-
vate International Law, Cambridge, Cambridge University Press, 2009, at p. 186 (with refer-
ence to a range of authors).
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claims with a foreign element. Recently, other jurisdictions, too, such as France 
and the Netherlands, have appreciated the ‘commercial’ interest in attracting cases 
through the use of private international law.9

Notwithstanding convergence and harmonisation, private international law 
remains radically different from public international law in two main aspects:10 
it aims to regulate relationships between private parties, not States; and it is designed 
to function primarily at the domestic level, in domestic courts. There is limited 
overlap, in particular in sovereign and diplomatic immunity and government seizure 
of property.11

3. JURISDICTION AND INTERNATIONAL TRADE LAW. THE MULTI

3.1 Why choose or prefer one forum over the other

In private commercial litigation there are many reasons why one might prefer to 
litigate in one forum rather than another. These reasons, which I briefly review 
below, almost immediately apply mutatis mutandis in an international trade context.

3.1.1 Procedural issues
Choice of law never applies to ‘procedure’. Issues of procedure are always subject 
to the law of the country where the proceedings are brought: the lex fori.12 Needless 
to say, what is and what is not part of ‘procedure’ in itself may be the subject of 
discussion. Recovery of costs13 and the possibility of legal aid are fairly undisputed 
examples of procedural issues. Whether conditional fees are allowed and under 
what format, another, as is whether the losing party pays the fees of winning party.14 
Obtaining evidence15 (such as extensive depositions in the US in pre-trial discov-
ery); whether there is trial by jury or not (e.g. the presence of jury trial in civil cases 
in the US as opposed to elsewhere); whether parties need to furnish the bench with 
their own proof of the foreign law which may apply, or whether the bench is sup-
posed to know this itself (ius novit curia): these, too, are definitely procedural 
aspects. Whether statutes of limitation are, is more disputed.

9 See also X. Kramer, ‘Competitie in de Europese civiele rechtsruimte’, 1(4) Tijdschrift voor 
Privaatrecht (2014).

10 Stewart, supra n. 6, adds a third: private international law functions ‘to harmonize and unify 
diverse national laws and practices in order to facilitate the movement of goods, services, and 
peoples around the globe’ – something, however, which increasing parts of public international 
law strive to achieve too.

11 See also A. Briggs, The Conflict of Laws, Oxford, Oxford University Press, 2008, at p. 2.
12 See generally G. Panagopoulos, ‘Substance and Procedure in Private International Law’, 

1 Journal of Private International Law (2005) pp. 69-92.
13 ‘Justice is what you can afford to be done’ in practice often turns out to be rather true.
14 Although in that case recovery of such costs may not always be straightforward at the enforce-

ment stage.
15 Evidence may play a role though in the substantive part of the trial, e.g. in assessing damages 

in tort cases.
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In international trade law adjudication, a preference for World Trade Organiza-
tion dispute settlement over and above that of RTAs is most often explained by the 
expertise displayed in the Panels and the Appellate Body (AB) and in the Secre-
tariats which support them, as well as by the likelihood of proper enforcement of 
any findings.

3.1.2 Choice of law
Choice of law (determining the law that applies to the dispute) is less of a univer-
sal exercise than one might expect or hope. This lack of international coherence 
in choice of law directly impacts on one’s preferred forum. By way of illustration, 
the courts of some States quite readily overturn, partially or completely, the appli-
cable law choice which parties have made themselves, while others will go to great 
length to protect it. States and their courts also differ greatly in their methods of 
identifying the law that will apply to the contract in the absence of a choice made 
by the parties. All of this means that there might be a great incentive for parties to 
sue in one jurisdiction rather than another.

Similar concerns exist with respect to international trade law adjudication. By 
way of simple example, if State A knows beforehand that international adjudication 
body X will apply human rights law over and above free trade law in all circum-
stances, and State A would rather not have such law applied to the issue it has with 
State B over the opening of its markets, then State A would rather end up litigating 
before adjudication body Y which does not so apply international human rights 
law.

3.1.3 Application of the law
Even when applicable law has been determined, not all judges will apply it in the 
same way. This is quite obviously the case where provisions of these laws are fairly 
open-ended (e.g. ‘general wellbeing of the child’ in custody cases) and for that 
reason the cultural context of the court is often crucial. Differences in competence 
and know-how of the bench play a role here too. Not all judges in all States will 
be au fait with securitisation contracts or patent-licensing agreements. More gen-
erally: Gleichlauf, the circumstance in which the court with jurisdiction (the forum) 
applies ‘its own’ laws (i.e. the laws of that State) to the dispute, may often seem 
attractive.16 Bias (e.g. against foreign corporations), incompetence and corruption, 
finally, are evidently strong reasons why one might not wish (or conversely, prefer) 
to end up in one court or another.

In trade law adjudication, too, the issue of how international law will be applied 
plays an important role in the discussions of which body should have priority to 
settle the relevant disputes. It remains a constant bone of contention, for instance, 
in the so-called ‘Trade ands’ debate: i.e. whether international trade organisations 

16 In fact, sometimes the very opposite is true: especially in cases of express choice of law by 
commercial parties, a party may wish to have, say, English law applied by a non-English court. 
For one risks having the truly initiated apply the law in a way which differs from the general 
understanding of that law.
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pay sufficient heed to non-trade concerns in their ambition to create freer interna-
tional trade. It is often said that having trade experts with no expertise in the non-
trade concerns adjudicate disputes where those regulatory concerns are of 
predominant importance, negates any true accommodation by international trade 
law of areas of the law outside of its immediate trade remit.

3.1.4 Consequential forum shopping
Given the relevance of jurisdiction outlined above, forum shopping is of high 
importance even to the unsophisticated litigant. Forum shopping is the technique 
whereby a litigant selects his forum to sue on the basis of suitability. Suitability 
lies in any of the reasons outlined above.

Forum shopping is by no means always a negative or suspect phenomenon. It 
arguably only takes on an abusive nature in those instances where a litigant selects 
a forum purely on the basis of ‘qualities’ of the forum which do not serve the rule 
of law. This would include fora selected for the time they take to decide a case, the 
technique of the so-called ‘torpedo’. In combination with the impossibility of the 
other party to sue elsewhere, via lis alibi pendens rules or via the use of so-called 
anti-suit injunctions, torpedo action literally torpedoes the possibility for the bona 
fide party to seek timely settlement of its action (justice delayed is justice denied).

The common law has quite an effective means of rebuttal for unwarranted forum 
shopping. According to the doctrine of forum non conveniens, as understood in 
common law, a national court may decline to exercise jurisdiction17 on the ground 
that a court in another State, which also has jurisdiction, objectively would be a 
more appropriate forum to try the case, that is to say, a forum in which the case 
may be tried more suitably for the interests of all the parties and the ends of jus-
tice.18 I will revisit forum non conveniens below.

In international trade law adjudication forum shopping in favour of the WTO 
clearly is a recurring phenomenon. States prefer to employ the WTO’s dispute 
settlement provisions for a variety of reasons, including speed, effective enforce-
ment, etcetera. Were States increasingly to make recourse to the WTO to settle 
disputes between them, however, one might have to consider a forum non conve-
niens type exercise which would allow the WTO dispute settlement system to refuse 
to hear disputes otherwise validly allocated to them.

17 Although doctrine may also play a role in the enforcement stage: see C. Whytock and C. Rob-
ertson, ‘Forum non conveniens and the Enforcement of Foreign Judgments’, 111(7) Columbia 
Law Review (2011) pp. 1444-1521.

18 The House of Lords, in Spiliada Maritime Corporation v. Cansulex Ltd [1987] AC 460, par-
ticularly at p. 476.
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3.2 Choice of venue in international trade law adjudication

3.2.1 Dispute settlement under regional trade agreements
What in private international law is called ‘choice of court’, is best referred to in 
international trade law as ‘choice of venue’.19 Choice of court in private interna-
tional law ordinarily takes place at the pre-conflict level, by the insertion in the 
contract of a specific clause to that effect.

In public international law, such verbatim deference to one international agree-
ment over the other exists in many regional trade agreements (RTAs). This was 
reviewed in extenso by Case, Yanovich, Crawford and Ugaz in a 2013 paper pre-
pared for the WTO. That part of the paper is of such immediate relevance for the 
current contribution, that I will refer to it in full (footnotes omitted; I have also 
redacted the structure, but not the content, of the piece for easier reading):20

5.2. Forum-related provisions
In our mapping of dispute settlement provisions, we considered the following types 
of forum related provisions:

(i) provisions requiring the use of RTA-DSM rules;
(ii) provisions requiring the use of WTO-DSM rules;
(iii) provisions encouraging (without mandating) the use of RTA-DSM rules;
(iv) ‘fork in the road’ provisions that give parties a choice of selecting a forum 

but foreclose the possibility of using another forum once such selection has 
been made; and

(v) provisions that allow the consecutive, but not simultaneous, use of RTA-
DSM and WTO-DSM rules. 

We found that 124 RTA-DSMs across all three models of dispute settlement contain 
forum related provisions. Most of these RTA-DSMs (92%) are classified under the 
quasi-judicial model (115 RTAs). Forum-related provisions are also quite prevalent 
in RTA-DSMs classified under the judicial model, with eight of the ten RTA-DSMs 
falling under that model containing such provisions. Only 1 RTA-DSM classified 
under the political/diplomatic model contains a forum-related provision.

With regard to RTA-DSMs classified under the quasi-judicial model, the majority 
(96) contain ‘fork in the road’ provisions which allow a complainant to choose be-
tween the multilateral or the RTA forum, but foreclose recourse to the non-selected 
forum once the selection has been made. We did not find any RTA-DSM under 
the quasi-judicial model that requires the exclusive use of RTA-DSM rules for all 
disputes between RTA members. We did find, however, that 7 RTA-DSMs provide 
for the exclusive use of RTA-DSM rules when a respondent claims that a dispute 

19 That is because many of the potential fora for settling the relevant disputes are not known as 
‘courts’ but rather as tribunals, compliance committees, etc.

20 C. Case, A. Yanovich, J.-A. Crawford and P. Ugaz, ‘Mapping of Dispute Settlement Mecha-
nisms in Regional Trade Agreements – Innovative or Variations on a Theme?’, World Trade  
Organization, Economic Research and Statistics Division, <https://www.wto.org/english/
res_e/reser_e/ersd201307_e.pdf> or <https://goo.gl/IP7esQ>. Last accessed 14 August 2015.
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relates to certain subject matter, and requests that the dispute be considered under 
the RTA-DSM.

[ ]

In contrast, many RTA-DSMs classified under the quasi-judicial model express a 
preference for the use of WTO-DSM rules when a dispute relates to certain subject 
matter. [ ] There are at least two ways in which RTA-DSMs express a preference for 
the WTO-DSM in respect of disputes relating to a particular subject area: First, in 
a small number of RTAs, there is an explicit provision stating that the WTO-DSM 
should be used for disputes relating to a particular subject matter. [ ] Second, and 
more often than not, these RTAs exclude substantive chapters of the RTA from their 
dispute settlement chapters, while affirming the parties’ rights and obligations under 
the relevant WTO Agreement, for example, the SPS Agreement, or the TBT Agree-
ment
Thus, in effect, many RTAs foresee the exclusive use of the WTO-DSM by exclud-
ing substantive areas from RTA dispute settlement, while re-affirming the parties’ 
rights and obligations under the WTO Agreement. [ ] A small number (5%) of RTA-
DSMs classified under the quasi-judicial model contain provisions that allow for the 
consecutive, but not simultaneous, use of RTA-DSM and WTO-DSM rules. Most of 
these RTA-DSMs are classified under the quasi-judicial model, and most are recent 
agreements to which the EU is a party. For example, under Article 224(2) of the 
EU-CARIFORUM States Economic Partnership Agreement (EPA), when a party 
has instituted a dispute settlement proceeding either under the RTA-DSM or under 
the WTO-DSM, it may not institute a dispute settlement proceeding regarding the 
same measure in the other forum until the first proceeding has ended. In respect 
of RTA-DSMs classified under the political/diplomatic model, only one contains 
a forum-related provision. The Ukraine-Moldova FTA contains a provision that 
requires the parties to a dispute to first seek a mutually agreed solution, preferably 
through consultations within a ‘Working Group’ composed of representatives of the 
parties. If consultations between the disputing parties do not result in a mutually 
agreed solution, a complainant may then have recourse to the WTO-DSM. Thus, 
the RTA allows the consecutive but not simultaneous use of the RTA-DSM and the 
WTO-DSM, and the use of the RTA-DSM is a condition precedent to the use of the 
WTO-DSM.

The other RTA-DSMs classified under the political/diplomatic model do not contain 
provisions regulating the jurisdictional relationship between RTA dispute settlement 
and dispute settlement under other fora. With regard to RTA-DSMs classified under 
the judicial model, eight out of ten contain a provision requiring the exclusive use 
of RTA-DSM rules70, while the two outliers do not contain any provisions that 
regulate the relationship between RTA dispute settlement and dispute settlement 
under other fora.

[ ]

There are three RTA-DSMs that go beyond regulating forum choice and that spe-
cifically address the issue of the relevance of WTO case law to disputes being heard 
by ad hoc tribunals established under the RTA. The Korea-EU FTA provides, in this 
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regard, that ‘[w]here an obligation under this Agreement is identical to an obliga-
tion under the WTO Agreement, the arbitration panel shall adopt an interpretation 
which is consistent with any relevant interpretation established in rulings of the 
WTO Dispute Settlement Body’. As explained further below, the Canada – Colom-
bia FTA explicitly requires arbitral panels to take into account WTO jurisprudence 
in compliance proceedings. The Ukraine-Moldovan RTA, which falls under the 
political/diplomatic model, also has an interesting provision on the relationship with 
WTO law. Article 29 of that Agreement provides that none of its provisions ‘shall 
be interpreted and/or applied contrary to rules and principles of the WTO, and in 
no manner violate the rights and obligations of the Parties, which derive from the 
status of members of this organization’. It then goes on to state that ‘[i]f there are 
inconsistencies and differences in the interpretation of the provisions of the present 
Agreement and the norms of [the] WTO agreements, the norms of the WTO agree-
ments shall be of priority importance’.

3.2.2 Five categories of forum-related provisions
These five categories are very akin to what one might find in many a contract 
between two parties. The authors note that there are five models: (i) provisions 
requiring the use of RTA-DSM rules; (ii) provisions requiring the use of WTO-
DSM rules; (iii) provisions encouraging (without mandating) the use of RTA-DSM 
rules; (iv) ‘fork in the road’ provisions that give parties a choice of selecting a 
forum but foreclose the possibility of using another forum once such selection has 
been made – the authors identify ‘fork in the road’ as the dominant choice of venue 
provision in RTAs; and (v) provisions that allow the consecutive, but not simulta-
neous, use of RTA-DSM and WTO-DSM rules.

Of these five, (i) and (ii) in private litigation would be known as exclusive choice 
of court agreements. (iii) and (iv) are non-exclusive choice of court agreements. 
(v) is somewhat sui generis. The authors also note that a minority of RTAs also 
have a choice of law clause, specifically for the situation of substantive overlap 
between the provisions of the RTA and WTO law.

3.2.3 Choice of venue in practice
The one instance where the effectiveness of these choice of venue clauses was 
close to being tested, was in the recent Panel Report on Peru – Additional Duty on 
Imports of Certain Agricultural Products.21 Guatemala challenged the imposition 
by Peru of an ‘additional duty’ on imports of certain agricultural products, such as 
rice, sugar, maize, milk and certain dairy products. Apart from the substance of the 
claims under WTO law, Peru also argued that, under the Free Trade Agreement 
(FTA) signed between Guatemala and Peru in December 2011, Peru was allowed 
to maintain its Price Range System (PRS). And that, consequently, the good faith 
requirement contained in Articles 3.7 and 3.10 of the [WTO Agreement on] Dispute 

21 Panel Report, Peru – Additional Duty on Imports of Certain Agricultural (Peru – Agricultural 
Products), WT/DS457/R and Add. 1, adopted 31 July 2015, currently under appeal with the 
Appellate Body.
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Settlement Understanding (DSU)22 prevented Guatemala from challenging the 
PRS in WTO dispute settlement proceedings. Moreover, Peru argued that, by means 
of the FTA, the parties had modified their reciprocal WTO rights and obligations; 
accordingly, the FTA, which allows the use of the PRS, should prevail.

The Panel did not follow Peru’s approach, however, mostly because the relevant 
FTA had not yet entered into force, Peru having delayed ratification in the light of 
the uncertainty as to Guatemala’s commitment to the FTA (as witnessed by the 
action in the WTO).

3.2.4 WTO and choice of venue
The issue is certain to have to be revisited in the future, for it is very conceivable 
that one of the Members to an RTA (or indeed any other international agreement) 
will take the dispute to the WTO in spite of an express provision in the international 
treaty concerned. It will raise the question how the WTO dispute settlement system 
will react to forum shopping (as expressed by the parties in the written RTA) and 
whether it will purely employ WTO principles to do so. In private international 
law, when assessing the law which ought to apply to the validity of a forum clause, 
there is a variety of options:

– lex fori prorogati: the law of the State of the designated forum;
– lex fori derogati: the law of the State which has been derogated from hearing 

the case (in those instances where the clause has such derogative effect);
– lex fori aditi: the law of the state where the case is actually pending; and
– a combination of any of the above.

In the issue under review in this paper, lex fori prorogati would mean that the WTO, 
when seized of such an issue, would review it using the principles of the RTA (or 
other international agreement) in question. Lex fori aditi would mean that the WTO 
would rule on the issue simply using its own body of law.

3.2.5 Choice of venue by default
Even in the absence of specific jurisdictional rules in the RTAs at issue, of course 
the very decision by States to pursue the dispute in one venue and not the other, is 
a very efficient venue decision. It is in effect,

– an implicit choice of court /venue, should both States decide together to pur-
sue the litigation in that venue, and

– a case of voluntary appearance or ‘submission’ in case one State pursues the 
case there at its initiative, and the other State concedes.

22 See B. Natens and S. Descheemaeker, ‘Say It Loud, Say It Clear – Article 3.10 DSU’s Clear 
Statement as a Legal Impediment to Validly Established Jurisdiction’, Journal of World Trade 
Law (2015) (forthcoming).
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3.2.6 Implicit choice of venue
In the absence of an explicit or implicit choice of venue, and of submission, one 
has to review the provisions of the respective agreements to assess whether parties 
may have made an implicit choice of venue, that is to say, whether they have 
implicitly, but clearly, opted to have disputes between them be heard by the dispute 
settlement provisions of Treaty X, rather than Y.

A well-known example are the Member States of the European Union. In Com-
mission v. Ireland23 (MOX dispute), the European Court of Justice held on the 
basis of the Union’s duty of loyalty (Bundestreue) that the submission by a Mem-
ber State of instruments of Union law to a judicial forum other than the Court, such 
as an arbitral tribunal established pursuant to Annex VII to the United Nations 
Convention on the Law of the Sea, for purposes of their interpretation and applica-
tion in the context of proceedings seeking a declaration that another Member State 
had breached the provisions of those instruments, is at variance with the obligation 
imposed on Member States to respect the exclusive nature of the Court’s jurisdic-
tion to resolve disputes concerning the interpretation and application of provisions 
of Union law.

That case-law was recently pushed to the brink in consultations at the WTO 
requested by Denmark on behalf of the Faroe Islands. The Islands are not part of 
the EU. They are a self-governing entity within the Kingdom of Denmark. Denmark 
requested the consultations in November 2013.24 Disagreement over herring stock 
lies at the root of the offending EU regulation, with sanctions imposed by the EU 
disallowing Faroese fishermen to land mackerel or herring in EU harbours or export 
such fish to the EU. An understanding reached in June 201425 meant that eventu-
ally the case was not pursued at the WTO. Sources at the WTO were quoted at the 
time as simply commenting ‘it’s a really interesting case’.

3.3 Rejection of jurisdiction by the chosen venue

3.3.1 Reflexive application of jurisdictional rules
In conflict of laws, a court which has been validly26 seized of the matter by at least 
one of the parties to the dispute, might still reject its jurisdiction in, broadly speak-
ing, one of two scenarios. Either because an alternative jurisdiction would have a 
strong case for jurisdiction in the case at issue, if only it were subject to the same 
legal regime as the court which has been seized. This is referred to as ‘reflexive’ 
or ‘mirror’ application of jurisdictional rules. A typical example would be the case 
where a court in an EU Member State, in litigation over real estate, even though it 

23 Case C-459/03, Commission v. Ireland [2006] ECR I-4635.
24 Available via <http://goo.gl/6IutVL>, last accessed 14 August 2015.
25 European Commission press release, 11 June 2014, <http://goo.gl/knNijE>. Last accessed 14 

August 2015.
26 The case is different, of course, if the party concerned seized that court in spite of rules of in-

ternational or national civil procedure. In that case international or, as the case may be, national 
law, will have a mechanism which obliges that court to relinquish jurisdiction.
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has jurisdiction on the basis of the defendant’s domicile, refers the matter to a court 
outside the EU where the real estate is located. Had the latter been located in the 
EU, the court first seized without a doubt would have to relinquish jurisdiction in 
favour of the court of the other Member State.

3.3.2 Forum non conveniens
A second mechanism whereby a court validly seized would still decide to give way 
to another court, are cases where the proper administration of justice merits the 
case being tried by a different court other than the court first seized. I referred to 
this above when I discussed forum non conveniens. Speaking in broad brushes, 
forum non conveniens implies that a court in another State, which also has jurisdic-
tion, would objectively be a more appropriate forum for the trial of the action, that 
is to say, a forum in which the case may be tried more suitably for the interests of 
all the parties and the ends of justice.

Adjudication in international trade law does not have an equivalent of forum 
non conveniens. The discussion of WTO Panels’ ‘Kompetenz /Kompetenz’ comes 
closest, but, as I will explain below, the presence or absence of an alternative forum 
for adjudication is not at issue in the relevant discussions.

4. APPLICABLE LAW AND INTERNATIONAL TRADE LAW. THE 
MULTA

4.1 Choice of law within the WTO Agreement?

4.1.1 Relevant facts and arguments relied on
The terms of reference of any adjudicatory body, whether national or international, 
can be construed very widely, or in a more restricted fashion. In the broadest sense, 
parties present the court with the relevant facts of the dispute between them, fol-
lowing which the court adjudicates on the basis of ‘the law’. That is the fullest 
meaning of the maxim da mihi factum dabo tibi ius: provide the court with the 
facts and it will hold on the basis of the law. An alternative expression is ius novit 
curia, although that maxim tends to be understood more specifically in the context 
of the burden of proof.

One might have assumed that is in the interest of any legal system to give the 
broadest possible brief to its adjudication system. However in practice this would 
mean that the system would be buried under its own weight. In order for a court 
not to have to review every legal nook and cranny of all disputes brought before 
it, all practise some form of ‘judicial economy’. Courts do not of their own motion 
review a case from all possible angles: they rely largely on the legal arguments put 
forward by parties. They often do not even reply to all of these arguments. Many 
national and international courts, especially at the top end of the judicial tree, end 
their analysis once a definitive argument has been made for or against the plaintiff’s 
submission. A good illustration is what the Appellate Body stated in EU – Seals:
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The participants did not address this issue in their submissions on appeal. Accord-
ingly, while recognizing the systemic importance of the question of whether there 
is an implied jurisdictional limitation in Article XX(a), and, if so, the nature or 
extent of that limitation, we have decided in this case not to examine this question 
further.27

4.1.2 Terms of reference in WTO dispute settlement
In WTO dispute settlement,28 reflecting the continuing debate in much of national 
civil procedure, the debate in my view is far from settled. Article 7 DSU29 arguably 
instructs Panels to limit themselves to the claims cited by the Members, party to 
the dispute. Members have to identify the ‘specific measures at issue’ in accordance 
with Article 6.2 DSU:

2. The request for the establishment of a panel shall be made in writing. It shall 
indicate whether consultations were held, identify the specific measures at issue 
and provide a brief summary of the legal basis of the complaint sufficient to present 
the problem clearly. In case the applicant requests the establishment of a panel with 
other than standard terms of reference, the written request shall include the pro-
posed text of special terms of reference.

That would seem, prima facie at least, to submit Panels to the parties’ initiative: 
WTO Members are in the drivers’ seat. In Brazil – Desiccated Coconut, the AB 
explained that:

a panel’s terms of reference are important for two reasons. First, terms of reference 
fulfil an important due process objective – they give the parties and third parties 
sufficient information concerning the claims at issue in the dispute in order to allow 
them an opportunity to respond to the complainant’s case. Second, they establish 
the jurisdiction of the panel by defining the precise claims at issue in the dispute.30

27 Appellate Body Reports, European Communities – Measures Prohibiting the Importation 
and Marketing of Seal Products (EC – Seal Products), WT/DS400/AB/R, WT/DS401/AB/R, 
adopted 18 June 2014, at para. 5.3.3.

28 This section has benefitted greatly from input by and discussion with Dylan Geraets.
29 1. Panels shall have the following terms of reference unless the parties to the dispute agree 

otherwise within 20 days from the establishment of the panel: ‘To examine, in the light of the 
relevant provisions in (name of the covered agreement(s) cited by the parties to the dispute), 
the matter referred to the DSB by (name of party) in document ... and to make such findings as 
will assist the DSB in making the recommendations or in giving the rulings provided for in that/
those agreement(s).’/ 2. Panels shall address the relevant provisions in any covered agreement 
or agreements cited by the parties to the dispute./ 3. In establishing a panel, the DSB may au-
thorize its Chairman to draw up the terms of reference of the panel in consultation with the par-
ties to the dispute, subject to the provisions of paragraph 1. The terms of reference thus drawn 
up shall be circulated to all Members. If other than standard terms of reference are agreed upon, 
any Member may raise any point relating thereto in the DSB.

30 Appellate Body Report, Brazil – Measures Affecting Desiccated Coconut (Brazil – Desiccated 
Coconut), WT/DS22/AB/R, adopted 20 March 1997, at p. 22.
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It further held that the ‘matter’ referred to a panel for consideration consists of 
the specific claims stated by the parties to the dispute in the relevant documents 
specified in the terms of reference. A matter, which includes the claims composing 
that matter, does not fall within a panel’s terms of reference unless the claims are 
identified in the documents referred to or contained in the terms of reference. This 
approach was confirmed in later cases, the leading case being Korea Dairy.31

4.1.3 Review of jurisdiction by the Panel
A Panel’s power, indeed duty, to review its proper establishment in line with 
Article 6.2 DSU in private international law is known as Kompetenz Kompetenz. 
One of the most ‘jargonistic’ concepts in conflicts law, this term essentially refers 
to the power and/or duty of an adjudicating body proprio motu (for those jittery 
about the use of Latin, this is otherwise known as ex officio) to review its own 
jurisdiction in a matter brought before it. As noted, in World Trade Organization 
dispute settlement, the matter under consideration is one of the Panel’s standard 
of review under Article 6.2 DSU.

In EC – Bananas III, the Appellate Body held that Panels ought to examine 
‘very carefully’ the request for its establishment, to ensure its compliance with both 
the letter and the spirit of Article 6.2 DSU.32

4.1.4 Choice of law and its limits
A strict approach to Article 6.2 DSU would correspond to the recognition by the 
WTO of Members’ autonomy in choosing ‘applicable law’. In private law, party 
autonomy respects parties’ right to determine the law that will apply to their dispute. 
Party autonomy is often suggested as being a general principle of law, recognised 
by civilised nations. Parties can generally do so before a dispute between them 
even arises, or indeed at the very moment of litigation. What is considered crucial, 
is that the courts may establish that any such choice was freely made. However 
even in private law, party autonomy is limited by considerations such as mandatory 
law, and ‘ordre public’, both of which may override the parties’ choice of law. A 
fortiori, arguably, in a body of law such as the WTO, States cannot simply cherry-
pick the laws on which they might wish to rely in the dispute between them, even 
if they both agree to do so.

4.1.5 Arguments v. terms of reference
The WTO dispute settlement system would not seem to have firmly established 
whether Article 6.2 DSU and the principle of party autonomy implies that Panels 

31 Panel Report, Korea – Definitive Safeguard Measure on Imports of Certain Dairy Products 
(Korea – Dairy), WT/DS98/R and Corr. 1, adopted 12 January 2000, Appellate Body Report, 
Korea – Definitive Safeguard Measure on Imports of Certain Dairy Products (Korea – Dairy), 
WT/DS98/AB/R, adopted 12 January 2000.

32 Appellate Body Report, European Communities – Regime for the Importation, Sale and Dis-
tribution of Bananas (EC – Bananas III), WT/DS27/AB/R, adopted 25 September 1997, at 
para. 142.
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may nevertheless provide arguments not entertained by any of the parties. The 
Appellate Body, for instance, in India – Patents held (para. 88):33

Following both this past practice and the provisions of the DSU, in European Com-
munities – Bananas, we observed that there is a significant difference between the 
claims identified in the request for the establishment of a panel, which establish the 
panel’s terms of reference under Article 7 of the DSU, and the arguments support-
ing those claims, which are set out and progressively clarified in the first written 
submissions, the rebuttal submissions, and the first and second panel meetings with 
the parties as a case proceeds.

How exactly one is to distinguish between the initial terms of reference, and the 
further arguments supporting the claims, is not entirely clear.

The distinction between ‘arguments’ and ‘terms of reference’ was used again 
in EC – Hormones, where the AB said:

Panels are inhibited from addressing legal claims falling outside their terms of ref-
erence. However, nothing in the DSU limits the faculty of a panel freely to use 
arguments submitted by any of the parties – or to develop its own legal reasoning 
– to support its own findings and conclusions on the matter under its consideration. 
A panel might well be unable to carry out an objective assessment of the matter, as 
mandated by Article 11 of the DSU, if in its reasoning it had to restrict itself solely 
to arguments presented by the parties to the dispute.34

Finally, it is clear that Members’ practice has settled for a very wide formulation 
of the terms of reference in their requests for the establishment of a Panel. This 
may make the debate on party autonomy somewhat nugatory.

4.2 Choice of law limited to the ‘covered agreements’?

4.2.1 WTO and other agreements
Inevitably, the question arises as to the relation between the law of the WTO, and 
the considerable body of law outside of the WTO agreements. Can the WTO itself 
and/or the WTO Members, party to a dispute, insulate themselves from that law? 
And what is the impact of obligations to which WTO Members have committed 
themselves in international fora other than the WTO, such as RTAs or Multilateral 
Environmental Agreements (MEAs).

Here too, the aforementioned Panel Report on Peru – Additional Duty on Imports 
of Certain Agricultural Products35 is of some relevance – except that much like 

33 Appellate Body Report, India – Patent Protection for Pharmaceutical and Agricultural Chemi-
cal Products (India – Patents (US)), WT/DS50/AB/R, adopted 16 January 1998, at para. 88.

34 Appellate Body Report, EC Measures Concerning Meat and Meat Products (Hormones) (EC 
– Hormones), WT/DS26/AB/R, WT/DS48/AB/R adopted 13 February 1998, at para. 156.

35 Supra n. 21.



123

with the jurisdictional issue, the Panel simply did not entertain Peru’s arguments 
because the RTA had not yet entered into force.

4.2.2 Priority under the Vienna Convention
Prima facie, the lex specialis and the lex posterior rule harbour a straightforward 
solution for the priority question. Article 30 of the Vienna Convention on the Law 
of Treaties concerns the relative priority between Treaties covering the same sub-
ject-matter. It provides in Article 30:

2. When a Treaty specifies that it is subject to, or that it is not to be considered as 
incompatible with, an earlier or later treaty, the provisions of that other treaty pre-
vail.
3. When all the parties to the earlier treaty are parties also to the later treaty but 
the earlier treaty is not terminated or is not suspended in operation [...], the earlier 
treaty applies only to the extent that its provisions are compatible with those of the 
later treaty.
4. When the parties to later the treaty do not include all parties to the earlier one:
(a) as between States parties to both treaties, the same rule applies as in paragraph 
3;
(b) as between a State party to both treaties and a State party to only one of the 
treaties, the treaty to which both States are parties governs their mutual rights and 
obligations.

4.2.3 Article 30 Vienna Convention
During the conference leading to the Vienna Treaty, in which delegates discussed 
the draft Treaty, prepared by the International Law Commission, the issue of what 
is a ‘later’ and what an ‘earlier’ Treaty was only briefly discussed. The relevant 
date was said to be that of the adoption of the Treaty, and not that of its entry into 
force.36 A request by some delegates to include an express provision to this effect, 
was rejected. The preference for the date of adoption was inspired by the difficul-
ties which arise in the frequent situation where the date of entry into force is a 
different one for different Parties, and where some States in the meantime may 
even adhere to other treaties with the same subject-matter.37

Importantly, the preparatory work emphasises the duty to try and reconcile the 
provisions of various treaties.38 Overall, Article 30 did not receive abundant atten-
tion during the Conference. In the RTA and MEA context, its rule means that for 
parties to a treaty which later become parties to another treaty, the provisions of 
the first Treaty apply only in so far as they are not incompatible with the later 

36 See United Nations Conference on the Law of Treaties – Second session – Official Records of 
the Meetings of the Committee of the Whole, New York, United Nations, 1970, UN Publication 
No. E.70. V.6, at pp. 55 et seq. Note that what became Article 30 in the Treaty was Article 26 
in the draft of the International Law Commission.

37 See the examples given by the UK representative, United Nations Conference on the Law of 
Treaties – First session – Official Records of the Meetings of the Committee of the Whole, New 
York, United Nations, 1969, UN Publication No. E.68. V.7, at p. 165.

38 See United Nations Conference on the Law of Treaties – Second session, supra n. 36 at p. 56.
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Treaty; and for the relations between a State which is a party to two treaties, and 
one which is only a party to one of these treaties, the mutual rights and obligations 
are determined by the treaty to which both are parties.

4.2.4 Priority under the GATT
In the General Agreement on Tariffs and Trade (GATT) era, it was generally sug-
gested that for the relationship between States which are Parties to a RTA or a MEA 
and the GATT, the provisions of the RTAs and MEAs will apply, where these were 
signed after the GATT, and that the non-Party to the RTA or MEA concerned could 
always insist on its rights under the GATT agreement. Post the adoption of the 
WTO, however, this conclusion became a lot let obvious, especially for MEAs’, 
many of which were concluded before 1994 (the United Nations Framework Con-
vention on Climate Change, to think of just one). The entry into force of the WTO 
Agreement and of GATT 1994, renders these agreements the ‘later’ agreements in 
the lex posterior rule. The effective date for GATT 1994 is 15 April 1994, and this 
makes it more recent than most MEAs. However most MEAs have an ‘idiosyncratic’ 
character. MEAs are moulded through the Meetings of the Parties, its Resolutions, 
amendments, recommendations, etc. In modern environmental agreements espe-
cially, the Treaty itself really only represents a framework for installing institutions 
which then issue the actual rights and obligations for the Parties. Similar develop-
ments are underway for RTAs, especially the so-called ‘mega regionals’.

This observation really makes it difficult to conclude the issue of priority on the 
basis of the lex posterior rule, and it would seem to leave us with the generalia 
specialibus non derogant principle. This maxim of public international law suggests 
that more specific treaties always enjoy priority, whatever their date. The principle 
of the lex specialis is not as such expressed in Article 30, but it is widely supported 
in scholarship.39 It is a rule which is however difficult to apply. It is not always 
easy to determine which of two rules is the more specific one.40 For instance, with 
respect to the relationship GATT/MEAs, one could argue that the MEAs ought to 
be considered more specific, as they concern trade rules in a specific context. On 
the other hand, the WTO deals with far more trade aspects, which could be applied 
to environmental agreements. In that sense, it could be considered more complete 
and therefore more specific. A further suggestion could be made with respect to 
the hierarchy MEAs/WTO, which is that MEAs qualify as ‘erga omnes’ rules of 
public international law. However clearly, that would only be the case vis-à-vis a 
very limited part of such MEAs’ for instance where they codify the no harm prin-
ciple (the territory of a State must not be used to cause damage to another’s; recently 
applied in the Dutch climate litigation case, for instance41). States arguably are 

39 I. Sinclair, The Vienna Convention on the Law of Treaties, Manchester, Manchester University 
Press, 1984, at p. 96.

40 R. Jennings and A. Watts (eds.), Oppenheim’s International Law, New York, Longman, 1996, 
at p. 1280.

41 Rechtbank Den Haag, Stichting Urgenda v. Staat der Nederlanden, 24 June 2015, 
ECLI:NL:RBDHA:2015:7145; see G. van Calster, ‘Lots of Pennies Make a Pound. Dutch 
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bound for the vast majority of international environmental law, as the result of their 
sovereign decision to accede to an MEA, rather than following any erga omnes 
character of the rules they contain.

4.2.5 RTAs as WTO law
Finally and importantly, there is an argument to be made that in considering the 
relationship between regional trade agreements and the World Trade Organization, 
the solution is simple really and requires no pondering of leges speciales, leges 
posteriores, forum shopping or anything else. By virtue of Article XXIV GATT, 
Article V General Agreement on Trade in Services (GATS), and the Enabling 
clause, all relevant regional trade agreements are part and parcel of the WTO 
framework. Recourse to WTO dispute settlement, therefore, is obvious and exclu-
sive, as is application by the WTO dispute settlement system of the RTAs at issue: 
for they have become, pure and simple, ‘WTO law’.

5. INCOMPATIBLE DECISIONS AND THE CHALLENGES TO THEIR 
ENFORCEMENT. THE DISTINCTA

With a variety of jurisdictions possibly adjudicating essentially the same dispute, 
the likelihood of conflicting decisions is quite high. The case in point is Brazil 
Tyres.42 The EU targeted among other things and, importantly for the current 
analysis, the exemption of retreaded tyres imported from other Mercado Común 
del Sur (Southern Common Market) (MERCOSUR) countries from the import ban 
of such tyres imposed by Brazil, in response to the ruling of a MERCOSUR panel 
established at the request of Uruguay.

The Panel had considered that the MERCOSUR exemption resulted in dis-
crimination between MERCOSUR countries and other WTO Members, but that 
this discrimination would be ‘unjustifiable’ only if imports of retreaded tyres enter-
ing into Brazil ‘were to take place in such amounts that the achievement of the 
objective of the measure at issue would be significantly undermined’.43

The AB found that the MERCOSUR exemption did infringe the no-discrimi-
nation chapeau of GATT Article XX:

In this case, the discrimination between MERCOSUR countries and other WTO 
Members in the application of the Import Ban was introduced as a consequence of 
a ruling by a MERCOSUR tribunal. The tribunal found against Brazil because the 
restriction on imports of remoulded tyres was inconsistent with the prohibition of 

Court Upholds State Duty of Care in Climate Litigation’, 11 July 2015, <www.gavclaw.com>. 
Last accessed 14 August 2015.

42 Panel Report, Brazil – Measures Affecting Imports of Retreaded Tyres (Brazil – Retreaded 
Tyres), WT/DS332/R adopted 17 December 2007, Appellate Body Report, Brazil – Measures 
Affecting Imports of Retreaded Tyres (Brazil – Retreaded Tyres), WT/DS332/AB/R adopted 
17 December 2007.

43 Brazil – Measures affecting imports of retreated tyres, supra n. 42, Panel Report at para. VII.62.
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new trade restrictions under MERCOSUR law. In our view, the ruling issued by the 
MERCOSUR arbitral tribunal is not an acceptable rationale for the discrimination, 
because it bears no relationship to the legitimate objective pursued by the Import 
Ban that falls within the purview of Article XX(b), and even goes against this ob-
jective, to however small a degree.44

Hence the AB found that the MERCOSUR exemption resulted in the Import Ban 
being applied in a manner that constituted arbitrary or unjustifiable discrimination.

That finding left Brazil unable simultaneously to meet its obligations under the 
WTO and MERCOSUR. It resulted in Brazil lobbying its MERCOSUR partners 
to amend the relevant MERCOSUR provisions.45

In private international law, the risk of two courts issuing competing findings 
is high. International harmonisation aims to pre-empt conflicting decisions already 
at the jurisdictional stage. If at that stage only one court may firmly establish juris-
diction, the risk of irreconcilable decisions is much diminished. This is exactly the 
model followed by the European Union in harmonising private international law. 
It is also the approach taken by the Hague Conference on Private International 
Law, through Treaties.

In the absence, however, of such harmonisation, conflicting decisions do exist 
and inevitably lead to protracted litigation against assets held by the opposing party. 
The current attempts by former Yukos shareholders to enforce the award of the 
Permanent Court of Arbitration against Russia is a good example.46

6. CONCLUSION

Having been asked to look at international trade law adjudication with a private 
international law eye, I have found it not so straightforward as to move beyond the 
obvious. Choice of forum in favour of the WTO dispute settlement system is attrac-
tive, especially given its effective enforcement. At the level of applicable law, 
however, the perceived lack of sympathy of the WTO for priorities outside of the 
immediate trade area, stubbornly keeps on being quoted to diminish the stature of 
the WTO as a ‘world’ court. Moreover, were the popularity of the WTO dispute 
settlement mechanism to increase, it may have to develop a forum non conveniens 
type mechanism to avoid it being swamped in any and all ‘trade-related’ litigation.

44 Brazil – Measures affecting imports of retreated tyres, supra n. 42, Appellate Body Report at 
para. 228 (or, in a different edition of the same Report, at VI.A.2 para. 12).

45 See the references in the Award of the Arbitrator (appointed to identify a ‘reasonable period’ 
for the offending WTO Member to comply with the rulings), Award of the Arbitrator, Brazil – 
Measures Affecting Imports of Retreaded Tyres – Arbitration under Article 21.3(c) of the DSU 
(Brazil – Retreaded Tyres (Article 21.3(c))), WT/DS332/16, 29 August 2008, at 54 (p. 18) in 
particular.

46 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UNICTRAL, 18 July 2014, 
PCA Case No. AA227.
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Many RTAs have choice of forum clauses which defer to the WTO under certain 
circumstances. These provisions, however, have yet to be tested in practice. Their 
reception by the RTA’s dispute settlement mechanism and the WTO’s dispute 
settlement bodies, is as yet uncertain.

The WTO’s approach to party autonomy both for choosing from among WTO 
Agreements, and for bringing non-WTO law into the WTO dispute settlement 
regime, is far from settled. An argument can be made that the acceptance by the 
WTO regime of RTAs gives it jurisdiction ipso facto to hold on RTA-related issues. 
However whether this implies unfettered application by the Panels and the Appel-
late body of RTA law, again is not clear.

7. QUESTIONS FOR THE DISCUSSION

I suggest to initiate the discussion by focusing on the following questions:

1a. Should the WTO dispute settlement system pride itself on being a forum of 
choice for States that are also a party to other trade agreements, and should it 
welcome choice of forum in favour of the WTO?

1b. Can one argue that the WTO dispute settlement system, by virtue of the 
acceptance by the WTO regime of RTAs, has jurisdiction to hear RTA-related 
claims?

1c. If the answer to (b) is yes, should that jurisdiction be exclusive?
1d. What law should WTO Panels in such cases apply?

2. If the WTO is to become effectively a World Commercial Court, what if any 
changes need to be made to the current dispute settlement system? Should 
that change include a mechanism for the WTO to refuse to hear disputes?

3. How should a choice of forum clause in a RTA ideally be drafted?

.
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