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The surprising action of the first Hague Conference gave me intense 
joy. Called primarily to consider disarmament (which proves a dream), 
it created the commanding reality of a permanent tribunal to settle in-
ternational disputes. I saw in this the greatest step towards peace that 
humanity had ever taken, and taken as by inspiration, without much 
previous discussion.

Andrew Carnegie1

1. OPEnIng THE DOORS TO THE TEMPLE OF PEACE

For the opening of the Peace Palace at The Hague, the Carnegie Foundation had 
organised two days of events. On 28 August 1913, the official opening ceremony 
took place. This was, except for the number and the quality of the audience, a 
rather modest affair. In front of the more than 400 invited guests, the chairman of 
the Carnegie Foundation, Abraham van Karnebeek (1836-1925) presented the 
chairman of Administrative Council of the Permanent Court of Arbitration, the 
Dutch Minister of Foreign Affairs René de Marees van Swinderen (1860-1955), 
with the keys to the Palace. After a musical intermezzo, both chairmen held a brief 
address. Afterwards, the guests were given a tour of the building. Among the guests 
were numerous representatives of Dutch and local authorities, the corps diploma-
tique at The Hague, members of the Permanent Court and many old hands of the 
peace movement, who were already at The Hague for the annual Universal Peace 
Conference which the Dutch peace society ‘Vrede door Recht’ had hosted from 18 
to 23 August. The young Queen Wilhelmina (1880-1962) graced the ceremony 
with her presence. But the true guest of honour was the American steel magnate 
turned philanthropist and self-styled ‘apostle of peace’ Andrew Carnegie (1835-
1919), whose lavish $ 1,5 million gift had made the building of the Peace Palace 
possible. The day was concluded with a gala dinner at the Ridderzaal in the town 
centre and a reception at the royal palace noordeinde.2 

At the instigation of one of its members who wanted to give the event more 
public exposure, the Board of Directors of the Carnegie Foundation had extended 
the festivities into a second day with a garden party on the palace grounds.3 On 
that day, Carnegie unveiled a bust of his old friend and companion the route in the 
fight for peace, the British politician sir William Randal Cremer (1828-1908), who 
had been one of the founders of the Inter-Parliamentary Union as well as the In-
ternational Arbitration League. After having praised Cremer for his endeavours in 
the cause of peace, Carnegie used this opportunity, as he was wont to do, to reiter-

1 Andrew Carnegie, Autobiography of Andrew Carnegie with Illustrations (London, 1920) 283.
2 Arthur Eyffinger, The Peace Palace. Residence for Justice – Domicile of Learning (The Hague, 

1988) 110-11; A. Lysen, ‘History of the Carnegie Foundation and of the Peace Palace at The 
Hague’, Bibliotheca Visseriana Dissertationum Ius Internationale Illustrantium, 28 (1934) 
108-10.

3 Minutes of the Meeting of the Carnegie Foundation’s Board of Directors, 6 May 1913, THE 
HAgUE, Peace Palace Library, Carnegie Foundation Archive.
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ate his idea for a League of Peace and invoked the german Emperor Wilhelm II 
(1859-1941), whom he had visited at Berlin in June, to convene a new interna-
tional peace conference.4 

In his speech the previous day, Van Karnebeek had stressed that the Peace Pal-
ace should not remain home to only the Permanent Court of Arbitration but that 
more tribunals should be vested there in the future. Thanks to its library, it would 
also become a centre for those who, through the study of international law, strove 
for the unity of the ‘civilised nations’. Lastly, it would become a centre for visitors 
and pilgrims from all over the world who believed in the eradication of war. In this 
sense, it would become – with the name of the edifice Carnegie preferred – ‘un 
Temple de Paix, où, même lorque les flots de la guerre montent à l’horizon, les 
aspirations meilleures trouveront une refuge pour pouvoir, comme les colombes 
de l’arche, reprendre leur vol après la tempête.’5 Whereas these words may sound 
unfortunate in light of the great War that would erupt less than a year later, they 
were prophetic for the Peace Palace’s future at the centre of a new attempt at world 
legal order after the conflagration of 1914-1918. Although the netherlands found 
itself in conflict with the Allied and Associated Powers over its refusal to extradite 
Wilhelm II at the time, it was never really in doubt that the new world court, the 
Permanent Court of International Justice, would be housed at the Peace Palace.6 
The decision to do this sealed the city’s future as the ‘legal capital of the world’.

Over recent years, some writers have tried to support the city of The Hague’s 
claim to be the world’s legal capital by referring to its long historic role in inter-
national law and peace-making. Its role as a centre of diplomacy and peace-mak-
ing during the heyday of the Dutch Republic as a great power and its connection 
to the Dutch ‘international lawyers’ Cornelius van Bynkershoek (1673-1743) and, 
above all, Hugo grotius (1583-1645), are among the arguments most cited.7 Such 
references are, however, nothing but attempts at myth-making and instances of 
‘Hague-iography’, which add nothing to explaining how and why The Hague 
became the world’s main centre of international adjudication and arbitration. The 
historical explanation for this has very little to do with The Hague’s role in early-
modern diplomacy or with grotius – although the myth of grotius which still stands 
tall among present-day international lawyers is to a large extent a product from the 

4 Andrew Carnegie, Unveiling of Cremer Bust in the Palace of Peace at the Hague: Address by 
Andrew Carnegie (Dumferline, 1913); David nasaw, Andrew Carnegie (new York, 2006) 773.

5 Abraham van Karnebeek, Discours à l’occasion de l’ouverture du Palais de la Paix, 28 août 
1913 (The Hague, 1913).

6 James Brown Scott, The Project of a Court of International Justice and Resolutions of the 
Advisory Committee of Jurists (Carnegie Endowment for International Peace, Division of In-
ternational Law, Pamphlets 35; new York, 1920).

7 Peter van Krieken and David McKay, ‘Introduction’ in Peter van Krieken and David McKay 
(eds.), The Hague: Legal Capital of the World (The Hague, 2005) 3-28 at 1-6; Arthur Eyffinger, 
‘Living Up to A Tradition’ in idibem, 29-45 at 29-30, 37; idem, The 1899 Hague Peace Confer-
ence. The Parliament of Man, the Federation of the World (The Hague/London/Boston, 1999) 
40.



7

period of the Hague Peace Conferences and the Peace Palace.8 It were the fortuitous 
choice of the Russian Tsar nicholas II (1868-1918) to convene his international 
peace conference at The Hague, the decision of the conference to erect a Permanent 
Court of Arbitration and, finally, the donation by Andrew Carnegie for a ‘Temple 
of Peace’, and not any earlier events, that decided the city’s destiny as the ‘legal 
capital of the world’.

This essay rehearses the events of 1898 to 1913 and puts them in context. Its 
purpose is to try and explain the roots of The Hague’s current position as ‘legal 
capital of the world’ by assessing the events of 1899 and the following years against 
the background of contemporary diplomacy and peace activism, highlighting the 
role of Andrew Carnegie. In the next paragraph, an exposition of the international 
politics of the late 19th century which forms the background for the Tsar’s decision 
to call an international conference will be given. In the third paragraph follows a 
brief rendition of the 19th-century peace movement and its alliance with the emerg-
ing discipline of international law. The fourth paragraph focuses on the Tsar’s 
decision to convene an international conference and goes in on the 1899 Peace 
Conference. The final paragraph covers the life of Andrew Carnegie, rehearses the 
events which led up to his gift and brings up the story to the Second Hague Peace 
Conference of 1907. The epilogue includes a brief reflection on the place of the 
events at The Hague in Carnegie’s crusade for peace. 

2. InTERnATIOnAL POLITICS In THE ‘AgE OF EMPIRE’ (1870-
1898)

The seasoned diplomats and military men who convened at The Hague for the 
opening of the First Hague Peace Conference in May 1899 had lived through excit-
ing and taxing times. The three decades which had lapsed since the Franco-Prussian 
War and the german unification in 1870-1871 had on the one hand been marked 
by economic and imperial expansion and by peace among the great powers of 
Europe but on the other hand also by a long economic crisis as well as by growing 
rivalry and tensions among the great powers. The ‘Age of Empire’, as it was called 
by a leading British historian, was an age of ambiguity and great uncertainty.9

8 See the chapter by Martine J. van Ittersum in Florian Hoffmann and Anne Orford (eds.), The 
Oxford Handbook of International Legal Theory (Oxford, forthcoming 2014). Over recent 
years, the myth of grotius as a timeless symbol (the ‘grotian tradition’) for international peace 
through law has been cut down to measure by historical studies which place him in context and 
stress his role as a servant of the Dutch East-India Company’s imperialism. Richard Tuck, The 
Rights of War and Peace. Political Thought and the International Order from Grotius to Kant 
(Oxford, 1999) 78-108; Martine J. van Ittersum, Profit and Principle. Hugo Grotius, Natural 
Rights Theories and the Rise of Dutch Power in the East Indies (1595-1615) (Leyden/Boston, 
2006).

9 Eric Hobsbawm, The Age of Empire 1875-1914 (London, 1984), with its excellent synthesis of 
international politics, 302-27.
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On the economic side, the three final decades of the 19th century saw a new 
phase in the industrialisation of the West, spurred on by the railway revolution. 
Between 1870 and the inception of the great War, the industrial output of the 
Western world multiplied by more than 4. Furthermore, the period saw the spec-
tacular rise of new industrial powers, chief among them germany, the United States 
and Japan. Paradoxically enough, the 1870s and 1880s were felt to be a period of 
economic crisis, known to contemporaries as ‘the great Depression’. The rise of 
production went along with a decline of profit, triggered by a deflation of prices. 
Because the decline of prices could not be matched by a proportional reduction of 
labour cost – as wages were hardly above subsistence level – many businesses saw 
their profits and investments dwindle and failed. This led to the reorganisation and 
concentration of business in larger companies, protectionism and growing compe-
tition for colonies between the great powers.10

On the political side, the great powers of Europe had been at peace with one 
another since the end of the Franco-Prussian War. Still, tensions often ran high as 
rivalry in and outside Europe rose. The fear of war was never far removed from 
the minds of both statesmen and the public. There were three major causes for 
these tensions.

First, the unification of germany which came as a result of Prussia’s victory 
over the Habsburg Monarchy (1866) and France (1870-1871) had disrupted the 
Vienna system of international order. The Vienna system, which had been laid 
down at the end of the napoleonic Wars (1814-1815) has rested on two pillars: the 
balance of power and the management of security problems by the ‘Concert of 
Europe’ of the five great powers. The basis of the balance of power was not so 
much the containment of France as the settlement of the german problem. At 
Vienna, the vanquishers of the French Emperor napoleon (1769-1821) had been 
faced with a dilemma. Whereas they could not allow germany to return to the 
division from the days of the Holy Roman Empire because this made the contain-
ment of France impossible, neither could it be allowed to unite as this would cre-
ate too strong a power at the heart of Europe. The solution to the problem was the 
german Confederation, which consisted of around 40 States but which was dom-
inated by two leading powers, Austria and Prussia, well posed to balance one an-
other and contain France.11

The Prussian victory over Austria in the war of 1866 destroyed the founda-
tional stone of the Vienna system. Four years later, the architects of Vienna were 
proven right in their fears for a united germany when Prussia and its southern 
german allies rooted French resistance. But in the short run, it was not fear for 
germany which dominated European policy, but rather the ousting of Austria from 
germany, the defeat and desire of revenge of France and german fears for its 

10 Hobsbawm, Age of Empire, 34-55.
11 Henry Kissinger, A World Restored. Metternich, Castlereagh and the Problems of Peace 1812-

1822 (London 1957); Andreas Osiander, The States System of Europe 1640-1990. Peacemaking 
and the Conditions of International Stability (Oxford, 1994) 166-247; Paul W. Schroeder, The 
Transformation of European Politics 1763-1848 (Oxford, 1994) 477-636.
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survival as a new power. It was only after germany had risen to the rank of the 
foremost industrial power of Europe and once it started on more assertive Euro-
pean and imperial policies, that the containment of germany became a pivotal 
issue of the great powers’ policy. That was not to happen before the end of the 19th 
century.

Historians have often rendered homage to the german chancellor and architect 
of his country’s unity, Otto von Bismarck (1815-1898), for having managed the 
affairs of Europe as to allay fears for german power.12 In fact, Bismarck’s concern 
was mostly one for the consolidation of german unity under Prussian leadership 
and for german security against French revenge or Russian attack. The first max-
im of Bismarck’s policy was to support Austria – which in 1867 had reformed itself 
into the Austrian-Hungarian Double Monarchy – in its orientation towards the 
Balkans and to help survive it as a great power. The collapse of the Habsburg 
Monarchy would invalidate the main argument against Austria’s inclusion in the 
german Empire and thus jeopardise Prussia’s dominance of it. Bismarck’s second 
maxim was not to allow germany to become isolated and to always form part of 
coalition in the face of the threat of war. According to the chancellor, germany had 
always to be part of a coalition of two among three great powers and of three among 
five. To this effect, Bismarck sought to expand his natural alliance with Vienna by 
an alliance with Saint Petersburg. This led to the Three Emperors’ League of 1873. 
Emboldened by this success in his search for security against France, in 1875, 
Bismarck flexed his muscles in an attempt to browbeat France in reducing her huge 
military posture. This, however, backfired, as both Britain and Russia made it 
understood they would not condone the collapse of France. After this, Bismarck 
retreated into a more careful policy of managing his allies’ conflicts and staying 
clear of the Mediterranean and imperial ambitions of Britain and France by not 
wanting any colonies and not building a battleship fleet. The hallmark of this 
policy was a difficult exercise in keeping equal distance from Austria-Hungary and 
Russia in their rivalry over the Balkans, so that each would always look to Berlin 
for help but none would feel strong enough to attack the other.13

The second cause for tensions among the great powers of Europe centred on 
the decline of the Ottoman Empire and its anticipated collapse. Except for ger-
many, all the other great powers including Italy felt to have a stake in this. The 
points of conflict were the Balkans, the Straits between the Mediterranean and the 
Black Sea and Egypt. Britain and France were most concerned about keeping the 
Straits closed from Russia – one of the issues for the Crimean War (1853-1856)14 
– and the future of Egypt and the Suez Canal. In 1882, the British took power in 
Cairo and ousted the French. Russia, which has been a main contender of the Ot-

12 E.g. the assessment of Bismarck’s great admirer, Henry Kissinger, Diplomacy (new York etc., 
1994) 103-67.

13 For a brief but thorough assessment, Brendan Simms, The Struggle for Supremacy 1453 to the 
Present (London, 2013) 236-51.

14 For a recent evaluation of the causes of the Crimean War, Orlando Figes, Crimea. The Last 
Crusade (London, 2010) 1-129.
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toman Empire from around 1700, claimed to be the protector of the Orthodox 
Christians in the Balkans and supported the secession of Bosnia, Bulgaria and 
Serbia from the Ottomans. Furthermore, Russia sought entry for its fleet into the 
Mediterranean through the Straits. Austria-Hungary looked for expansion in the 
Balkan after its defeat in germany but most of all, was afraid of the rise of Chris-
tian Balkan powers which might threaten the integrity of its empire.

All this came to the boiling punt during the Balkan War of 1877-1878. The 
rebellion of the Bosnians Orthodox in 1875 and of the Bulgarians in 1876 and the 
fierce and cruel repression by the Ottomans led to the Russian intervention and the 
speedy defeat of the Ottoman Army.15 Through the Peace of Sebastopol of 3 March 
1878,16 a huge Bulgarian kingdom was created. Britain, fearful of Russian control 
over the Balkans and ultimately Constantinople, sent in the navy to deter further 
Russian expansion. In great part thanks to the diplomatic intervention of Bismarck, 
a compromise was reached at the Conference of Berlin whereby Bulgaria had to 
cede some territory, Bosnia-Herzegovina was allotted to Austria-Hungary to ad-
minister – but not to annex – and Cyprus fell to Britain.17 While this appeared a 
major success for the young german Empire, it at the same time spelled the un-
sustainability of Bismarck’s policy of equidistance between Vienna and Saint Pe-
tersburg.18

The third cause of tension concerned European and American – and by the 
mid-1890s Japanese – imperialism. In the last quarter of the 19th century, technical 
innovations in weaponry, communication and transport gave the industrialised West 
the means to explore, subject, exploit and govern all but the most inhabitable parts 
of the globe. During the Age of new Imperialism (1875-1920), the European pow-
ers and their white-settler offshoots in the Americas and Oceania subjected vast 
tracks of the globe and brought them into their empires. The original drive behind 
this was first and foremost economic. Through colonisation, the Western powers 
hoped to gain direct and exclusive access to natural resources and to markets for 
their industrial products. But the ‘scramble’ for colonies and markets quickly gained 
a political dimension. Imperial expansion became an element of national glory and 
of great power rivalry. The decision by a government to seek expansion in a certain 
territory was often inspired by the concern to prevent the territory to fall into the 
hands of a rival power or by the need to expand in order to defend existing posi-
tions. Imperialism brought Bismarck centre-stage again when in 1884 he convened 
the Berlin Conference on the future of Congo. Bismarck’s motivation for doing so 

15 Mathias Schulz, ‘The guarantees of humanity: the Concert of Europe and the origins of the 
Russo-Ottoman War of 1877’ in Brendan Simms and D.J.B. Trim (eds.), Humanitarian Inter-
vention. A History (Cambridge, 2011) 184-205.

16 Clive Parry (ed.), The Consolidated Treaty Series (hereinafter CTS, Dobbs Ferry, 1969), vol. 
152, 395.

17 Final Act of the Berlin Conference of 13 July 1878, 153 CTS 171.
18 Ralph Melville and Hans-Jürgen Schröder (eds.), Der Berliner Kongress von 1878: Die Politik 

der Grossmächte und die Probleme der Modernisierung in Südosteuropa in der zweiten Hälfte 
des 19. Jahrhunderts (Wiesbaden, 1982); Jonathan Steinberg, Bismarck. A Life (Oxford, 2011) 
352-73.
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and the motivation of the great powers to attend were to prevent the Congo Basin 
from falling to a rival great power. This would allow this power to dominate much 
of Sub-Sahara Africa and give it access to important resources, including man-
power. The conference turned the Congo Basin over to the Belgian King Leopold 
II (1835-1909) and allowed, diplomatically as well as legally, for the great powers 
to carve up the rest of Africa. In the next two decades, Britain, France, Italy, Spain 
and germany would subject most of the continent and include it in their empires. 
With this, Bismarck allowed germany to be set upon the course of imperial expan-
sion and thus jeopardised his policy of restraint.19

The disruption of the Vienna system by the unification of germany had left the 
great powers of Europe insecure. By the late 1880s, it became clear that they had 
set themselves on a course to address their insecurity which actually exacerbated 
the situation. This course came down to a triple policy of alliances, imperial expan-
sion and armaments. These would cause tensions to rise over the late 1880 and 
1890s, making many fearful of war.

After the german unification, the main guarantee for peace between the great 
powers had been the strategic flexibility of alliances and the uncertainty which 
came along with it. This ultimately rested on two pillars: Bismarck’s policy of 
equidistance between Austria-Hungary and Russia and Britain’s relative disinterest 
in the affairs of Europe – except the Mediterranean – and its resulting diplomatic 
isolation.20

In 1886-1887, a new Balkan crisis forced Bismarck to step in and rein in Rus-
sian ambitions once more. This time jingoist feelings in both countries could not 
be laid to rest and brought the policy of equidistance to and beyond its breaking 
point. The League of Three Emperors was virtually dead. The Reinsurance Treaty 
which Bismarck made with Russia in its stead (1887) only served to confirm this. 
It stipulated that germany and Russia would remain neutral in case the other went 
to war, except if Russia attacked Austria-Hungary or if germany attacked France. 
When the new german Emperor, Wilhelm II, who acceded to the throne in 1888, 
chose to radically support Austria-Hungary and to seek an alliance with Britain, 
he only buried a policy which was already dead. The forced resignation by Bismarck 
in 1890 was rather the consequence of his policy’s failure than its cause. In the 
early 1890s, Russia and France moved closer to one another, forging a formal al-
liance in 1893. Whereas both France and germany would continue to woo Russia 
until deep into the decade, to the keener observer, the fault lines of future war 
became clear. In the strategic context as it was, it was unthinkable that Russia would 
allow germany to take out France or that France would go to war without Russia. 

19 Robin A. Butlin, Geographies of Empire. European Empires and Colonies, c. 1880-1960 
(Cambridge, 2009) 1-118; Stig Förster, Wolfgang Mommsen and Ronald Robinson (eds.), Bis-
marck, Europe and Africa. The Berlin Africa conference 1884-1885 and the onset of partition 
(Oxford, 1988); Thomas Pakenham, The Scramble for Africa (London, 1991); R. Robinson 
and J. gallagher, ‘The Partition of Africa’ in F.H. Hinsley (ed.), The New Cambridge Modern 
History 11 (Cambridge, 1962) 593-640; Herman Wesseling, The European Colonial Empires 
1815-1919 (Harlow, 2004).

20 A.J.P. Taylor, The Struggle for Mastery in Europe 1848-1918 (Oxford, 1954) esp. 346.
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On the german side, the new military strategy named after the head of the impe-
rial staff, Alfred von Schlieffen (1833-1913), stipulated that any war with Russia 
would involve germany first striking at France.21

Strategic flexibility was now only guaranteed by Britain’s isolation. During 
most of the 1890s, the diplomatic game turned around the future of the Ottoman 
Empire, Egypt and the Eastern Mediterranean. As long as Britain opposed Russia’s 
ambitions towards the Straits, it supported Austria-Hungary while France con-
stantly hovered between confrontation and compromise with Britain over Egypt. 
It was ultimately the defeat of the Italian expedition in Abyssinia at the Battle of 
Adowa in March 1896 that decided the game in the Eastern Mediterranean. now 
that Italy, which together with germany and Austria-Hungary had formed the 
Triple Alliance in 1882, was not a factor in north-Eastern-Africa any longer, the 
British chose to take matters in their own hand. Emboldened by the reform and 
build-up of their navy which had begun in 1889, London set itself on an assertive 
course. The decision was made to stop having British policy dictated by its concerns 
over the Straits. London felt its navy was now strong enough to neutralise any 
intrusion of the Russians into the Mediterranean. The new strategy dictated that 
Britain would hold on to Egypt and fortify the Suez Canal. An army was sent from 
Egypt to reconquer Sudan, which had fallen to the Mahdi rebellion in 1884. This 
set Britain on a collision course with France in Africa. Britain’s problem of isola-
tion had been resolved in a policy of self-sufficiency.

The British diplomatic retreat over the Straits was followed by a release of 
Russian pressure on Constantinople. At the end of 1896, the Russian government 
had seriously debated launching an attack on the Ottoman capital. The refusal of 
France to support such a move and a misapprehension of the British position had 
turned the government against this idea. Russia now decided to turn away from 
Europe and focus its energies and resources – including lavish French loans – on 
the development of its Asian empire, its transport system including the Trans-Si-
berian railway and its interest in north-East Asia. In 1895, Russia, supported by 
France and germany, had intervened in the Chinese-Japanese peace settlement. 
By the Treaty of Shimonoseki China had to cede the peninsula of Liaotung to Ja-
pan.22 After the peace was made, Russia arm-wrestled Japan in returning the pe-
ninsula in lieu of a huge war indemnification. Shortly afterwards, Russia made an 
agreement with China which allowed it to build a railway over Chinese territory 
towards the ocean. The opportunity lurked for Russia to gain an ice-free outlet to 
the world’s oceans in the east. In April 1897, a treaty was signed with Austria-
Hungary whereby both powers committed themselves to the status quo for the next 
ten years. In March 1898, the Russians occupied Port Arthur in north-East China.23 
China was set to become a new front of confrontation between the European pow-

21 Taylor, Struggle for Mastery, 304-45; Terence Zuber, Inventing the Schlieffen Plan. German 
war planning, 1871-1914 (Oxford, 2002).

22 Treaty of 17 April 1895, 181 CTS 217.
23 Taylor, Struggle for Mastery, 346-71.
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ers, with Japan and the United States as newcomers in the game of great power 
diplomacy.

The diplomatic events of 1896-1897 confirmed the german imperial government 
on the course it set at the beginning of the decade. Shortly after his accession to 
the throne, Wilhelm II had attempted to secure an alliance with Britain. In 1896, 
the german government returned to this policy at the instigation of the Emperor. 
Angered by prior British rejections, the Emperor promoted a policy of naval and 
imperial expansion, known as Weltpolitik. Only in this way, it was thought, would 
Britain take germany seriously and recognise the strategic value of cooperation. 
If necessary, confrontation with Britain would be sought to force the British hand. 
In 1896, Wilhelm II provoked London by sending a telegram of congratulations to 
the Boer president of Transvaal Paul Kruger (1825-1904) for his defeat of the 
Jameson Raid. In 1897, Wilhelm II and his government were, after many attempts, 
successful in having their plan for a huge battleship fleet approved by the Reichstag. 
In november of that year, the germans moved into the port of Kiatschou on the 
Liaotung peninsula. A few months later, Wilhelm II for the second time went to 
tour the Ottoman Empire, securing the contract for the Baghdad railway for a ger-
man company and sucking the Sultanate further into the orbit of germany.24 

The german policy to force the British into an alliance was doomed from the 
start. First, both powers had little or no strategic interest in an alliance. Britain did 
not want to be sucked into a continental war which would destroy France whereas 
the strategic leverage germany could build outside Europe would never be big 
enough to tip the balance of that equation. From her side, germany would not risk 
a war with Russia over British colonial interests. The only thing the germans 
achieved was to alert some British, and American, statesmen to the danger of the 
threatening ascendancy of germany over Europe.

All this became clear in the months before Tsar nicholas II moved to convene 
a disarmament and peace conference. After the Russian occupation of Port Arthur 
in March 1898, which followed failed negotiations between London and Saint 
Petersburg on China, Britain offered germany an alliance. germany refused as it 
saw no strategic gain which could validate a war against the huge Russian army. 
On 30 August 1898, germany made another strategic retreat from its flawed Welt-
politik when it gave into to Britain on german claims to Delagoa Bay in present-day 
Mozambique, which would have allowed it to support the Boers in their upcoming 
confrontation with Britain. For now, germany stayed out of Britain’s imperial 
waters. But in the long run, this only made clearer where the real german threat 
to world order lay: in Europe.25

24 W.O. Henderson, The German Colonial Empire 1884-1919 (London, 1993).
25 Simms, Europe, 266-8; Taylor, Struggle for Mastery, 372-9; idem, ‘International Relations’ in 

Hinsley, New Cambridge Modern History 11, 542-66 at 561-2.



14

3. THE ‘PEACE THROUgH LAW’ MOVEMEnT

The great revolutions of the late 18th century had taught political leaders all over 
the Western world the power of public opinion. The restoration of the old regimes 
which was attempted at Vienna could not turn back the clock on this. In the context 
of rising nationalist feelings, public opinion gained an increasing impact over 
foreign policy during the 19th century. This was especially true in countries with 
parliamentary regimes such as Britain, France and the United States. The rise of 
public opinion went along with the formation of organised pressure groups in 
civil society. The first organised movement to score a major success in foreign 
policy was that for the abolition of the slave trade.26 The peace movement which 
was formed after 1815 took courage from this success.

The 19th-century peace movement drew from two historical traditions. First, 
early Christianity had been radically pacifist but by the 3rd and 4th centuries, when 
Christian faith won acceptance in the Roman Empire, pacifism had to give way for 
a more pragmatic attitude that found its expression in the just war doctrine. Radi-
cal pacifism was pushed to the margins of the Church, where it would remain to 
lurk. After the Reformation, it found a new constituency among some protestant 
groups, in particular among nonconformist denominations in England and Amer-
ica, such as the Quakers.27 

Second, from the Late Middle Ages, a tradition of peace plans emerged in Eu-
ropean literature. Writers ranging from Jean Dubois (c. 1305) over the Duke of 
Sully (Maximilien de Béthune, 1559-1641), Emeric de Crucé (c. 1590-1648), 
godfried Wilhelm Leibniz (1646-1716), William Penn (1644-1718) and Saint-Pierre 
(Charles-Irénée Castel, 1658-1743) to Immanuel Kant (1724-1804) and Jeremy 
Bentham (1748-1832) laid out schemes to stabilise peace and ban war.28 Many of 

26 Adam Hochschild, Bury the Chains: Prophets and Rebels in the Fight to Free an Empire’s 
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these plans proposed a combination of the peaceful settlement of disputes through 
arbitration with a regular diplomatic congress and a form of collective security.29

The organised peace movement emerged in the wake of the napoleonic Wars 
in Europe and of the American-British War of 1812-1814 in the United States. It 
was born from the reaction against the atrocities and devastations these wars had 
brought. In 1815, three local peace societies were formed in new York, Massachu-
setts and Ohio. In 1827-1828, they were consolidated by William Ladd (1778-1841) 
into the American Peace Society. The London Peace Society was formed in 1816. 
In the 1820s and 1830s, peace societies were also founded in Europe and later even 
in Japan, but for the whole of the 19th century, the movement had its centre of 
gravity in Britain and the United States. It were also the British and American 
societies which took the initiative to convene the first international conferences. 
After a first convention in London in 1843, where only a token representation from 
outside Britain and the United States attended, a series of annual conferences fol-
lowed on the continent between 1848 and 1851 with more substantial delegations 
from Europe.

The Anglo-American peace movement had its roots in the radical pacifism of 
nonconformist protestant churches. But from its very beginning, it fell subject to 
debates between radicals who rejected all war and moderate reformers who proposed 
a programme to reduce the frequency and devastation of war. As the movement 
turned more secular, the latter gained the upper hand and began to set the agenda. 
A new fault line appeared between those who proposed a programme of social 
justice and the so called free-traders such as the British politician and businessman 
Richard Cobden (1804-1865) who considered freedom of trade the ultimate guar-
antee for peace. All in all, the movement remained an elitist affair. Through the 
presence of several politicians on its ranks, it had some political influence.30

The Crimean War and the American Civil War (1861-1865) caused a deep 
crisis in the peace movement as its leaders were torn between pacifism and support 
for their side. After the war, the movement quickly revived. While the split between 
radicals and reformers deepened, the former were pushed to the margins. All over 
the Anglo-American world and, to a lesser extent, continental Europe, peace soci-
eties proliferated at the local and national level. Some were dedicated to a spe-
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cific goal while others targeted specific groups such as workmen or women. The 
demographic basis of the movement expanded, although it did not become a mass 
movement yet. The efforts at international organisation, which had ceded with the 
Crimean War, revived. Again, the Americans showed most initiative. Major achieve-
ments included the annual Universal Peace Conferences from 1889 onwards and 
the establishment at Bern in 1892 of the International Peace Bureau which was to 
coordinate the activities of the movement and to which more than 100 peace soci-
eties acceded. In 1889, William Randal Cremer and the Frenchman Frédéric Passy 
(1822-1912) founded the Inter-Parliamentary Conference, later renamed the Inter-
Parliamentary Union. Its main purpose was to allow for coordinated action for 
peace in the legislative assemblies of different countries. It added political cloud 
to the peace movement, as did the adherence of major industrialists such as Andrew 
Carnegie, Alfred nobel (1833-1896) and John D. Rockefeller (1839-1937).31

From the 1860s forward, the reformist peace movement gained new traction 
and influence from its alliance with the emerging discipline of international law. 
During the second half of the 19th century, international law became an established 
academic discipline. Since the late 17th century, the law of nations had been taught 
at several universities in combination with natural law. now, independent chairs 
in international law were established – as in Oxford in 1859 and in Cambridge in 
1866 – and international law became an autonomous subject on the law curriculum. 
In 1868, the Dutch Tobias Asser (1838-1913), the Belgian gustave Rolin-Jacque-
myns (1835-1902) and the British John Westlake (1828-1913) founded the Revue 
de droit international et de législation comparée. More than just an academic 
journal on international and comparative law, the journal was meant as a platform 
for liberal reform through national legislation and for the humanisation of interna-
tional law through the formation of an international public opinion.32 In 1873, at 
the initiative of Rolin-Jacquemyns, the ‘Institut de Droit International’ was found-
ed at ghent. The Institute was designed as an international academic association 
of leading specialists in international law. In founding the Institute, Rolin-Jacque-
myns had parted ways with a group of American peace activists and international 
lawyers who aspired at convening a new international peace conference which 
would decide on a code of international law and establish a permanent, interna-
tional peace organisation and who wanted to found a more activist association. 
This group had founded the International Code Committee to rally support for this 
in the United States and had sent the lawyer David Dudley Field (1805-1894) to 
Europe to sound out feelings there. This American, activist initiative led to the 
foundation of the Association for the Reform and Codification of the Law of na-
tions, which in 1897 was re-baptised into the International Law Association.33

31 Cortright, Peace, 35-40.
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Many peace activists and international lawyers shared a faith in the progress of 
humanity and civilisation, which sprang from liberal economic and political phi-
losophy, social Darwinism or a combination of both. On the legal side, there was 
also the tradition of Friedrich Carl von Savigny (1779-1861) and the german 
Historical School with their ideas about law as the gradual articulation of the 
Volksgeist, the common spirit of the nation. The faith in progress by human en-
deavour had replaced the original faith in god’s plan for mankind as the source of 
optimism and voluntarism within the peace movement.34 Some international law-
yers also shared in the deep distrust towards state agents and institutions in the 
pursuit of peace and justice which was common to many peace activists. For these 
international lawyers, such as Rolin-Jacquemyns, the way forward was one of 
increasing control over States’ policies by an international civil society and inter-
national public opinion. These ideas went along with pleas for international or-
ganisation, codification and ultimately federation as well as a strong interest in the 
development of private international law. But this ‘Kantian’ perspective on inter-
national law and order was certainly not shared by all international lawyers. Most 
preferred to work within the confines of the reality of their field, which was that 
of the regulation of horizontal relations between sovereign States. This was par-
ticularly true for these lawyers who gained direct influence over foreign policy, as 
in the United States where in the 1890s and the early 20th century, many leading 
diplomats, including all Secretaries of State, were lawyers.35

There were five different points on the agenda of the ‘peace through law’ move-
ment: 1) the establishment of an international league of States which would impose 
collective security, 2) the codification of international law and 3) in particular the 
laws of war with the purpose of humanising warfare, 4) disarmament through 
binding international agreements and 5) the peaceful settlement of disputes, main-
ly through arbitration, as an alternative for war. The first point only found broad 
support in continental Europe, among those international lawyers and other pacifists 
who wanted to replace the framework of national States by a European federation. 
The last one, and in particular the fight for arbitration, became the spear point of 
the movement’s thrust by the end of the century.

The idea of a federation, league or permanent congress of princes or States 
which would ensure a form a collective security was a focal point of many of the 
peace plans which were written between the 15th and early 18th centuries, such as 
those of Sully, Crucé, Penn and Saint-Pierre. In continental Europe, the idea de-
veloped into the dream of a true European federation, of European unification. This 
idea was time and again put forward by leading peace activists such as Henri de 
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Saint-Simon (1760-1825), Victor Hugo (1802-1885) and Charles Lemonnier (1860-
1930), but it met with little or no support on the side of Britain and the United 
States. nevertheless, the European federalists were successful in having the Uni-
versal Peace Conferences of the early 1890s call for the establishment of a ‘Unit-
ed States of Europe’. Also, more vague ideas about a league of nations were 
sometimes restated by individual publicists.36 In the Anglo-American world, the 
old scheme for a permanent congress found its most famous and influential expres-
sion in William Ladd’s Essay on a Congress of Nations (1840). Whereas in many 
of the older peace plans, the congress of nations combined powers of adjudication 
with those of collective security and sometimes even legislation, Ladd proposed 
to distinguish a congress which would develop international law through treaties 
and compacts from a court which would arbitrate disputes. Thereby, he mirrored 
the constitutional doctrine of the division of powers at the international level. But 
Ladd’s congress was not the governing body of a political federation. It was a real 
diplomatic congress. Ladd was most concerned with showing that his congress 
would not jeopardise the sovereignty of States.37 In later years, the Anglo-Ameri-
can peace activists would often oppose the priority continental Europeans gave to 
their dream of European federation, as they judged this an impediment for imme-
diate, more realistic measures for peace.38

One such measure, which held a lot of support on both sides of the Atlantic, 
was the codification of international law. Jeremy Bentham and his student James 
Mill (1773-1836) had given powerful voice to this idea.39 It was adopted by Ladd 
and the American Peace Society. As the century progressed and the impact of in-
ternational lawyers grew, the idea moved to the foreground. The ambition to cod-
ify international law was an inspiration to both the founders of the Institute of 
International Law as of the Association for the Reform and Codification of the Law 
of nations. Whereas no ‘official’ draft codifications emerged from these institu-
tions, drafts had already come forward from leading individual members of both 
associations, Johann Caspar Bluntschli (1808-1881) of the Institute and David 
Dudley Field of the Association.40 The greatest successes in relation to codification 
were, however, achieved in relation to two specific fields: private international law 
and the laws of war (jus in bello). In 1893, the first Conference on Private Inter-
national Law convened at The Hague at the instigation of Tobias Asser. In concord-
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ance with some other international lawyers, among whom Fyodor F. Martens 
(1845-1909) from Russia, Asser had succeeded in convincing his and other govern-
ments to convene and attend the conference. The first conference was followed by 
a second one in 1894 and a third one in 1900. In 1951, the Conferences were in-
stitutionalised into a permanent organisation which still exists. numerous conven-
tions on private international law were produced at the Hague Conferences.41

The effort to humanise war through developing and codifying the laws of war 
won a place on the agenda of the peace movement only with time and reluctance, 
as it clashed with the ideal of the total rejection of war. But the new levels of hor-
ror and devastation in the wars of the 1850s and 1860s, made possible by new 
weaponry, catapulted it to the forefront of the emerging movement for peace through 
law. The Swiss businessman Henry Dunant (1828-1910) and his International 
Committee of the Red Cross (1863) were instrumental in raising awareness among 
public opinion for the need to humanise war. It was in relation to this subject that 
the peace movement first met with cooperation on government side. In April 1863, 
the American President Abraham Lincoln (1809-1865) promulgated a code of 
regulations for the conduct of the Union armies in the Civil War, often named for 
its author, Francis Lieber (1798-1872).42 After 1870, several European countries 
followed suit with their own national code, which was in most cases based on the 
Lieber Code.43 At the international level, a first important step was taken at ge-
neva in 1864, where 12 European States adopted the Convention for the Ameliora-
tion of the Condition of the Wounded and Sick in Armed Forces in the Field.44 At 
a conference called by Tsar Alexander II (1818-1881) at Saint-Petersburg in 1868, 
a convention banning the use of explosive bullets was signed by 19 powers, includ-
ing Persia and the Ottoman Empire.45 The massive violations of the geneva Con-
ventions and the new levels of horror during the Franco-Prussian War mobilised 
the ‘peace through law’ movement for a new push on the subject of the humanisa-
tion of war. In August 1874, a diplomatic conference met at Brussels to discuss a 
project for a general code on the laws and customs of war. Again, the initiative 
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came from the Russian Tsar Alexander II. The 15 European States present adopted 
the draft but it was never ratified.46

Disarmament and arbitration were the two points which ranked the highest on 
the agenda of the ‘peace through law’ movement in the later years of the 19th cen-
tury. Already in 1816, the Russian Tsar Alexander I (1777-1825) had made a pro-
posal to the British for a mutual reduction of their armed forces. Calls for agreement 
on the limitation or reduction of armaments were made by the peace movement 
from the 1840s onward. Over the years, leading pacifists would put forward mo-
tions to promote disarmament in the parliament of their respective countries, some-
times in coalition with leading politicians such as William gladstone (1809-1898) 
as in the case of Richard Cobden. In the years after the Crimean War and in the 
context of rising tensions among the great powers, different leaders such as glad-
stone and the French Emperor napoleon III (1808-1873) put out feelers to their 
foreign counterparts to test the waters for an international agreement on arms 
limitations. But nothing came from it. nevertheless, the point remained on the 
agenda of the international peace movement and its international law branch. Time 
and again, the Universal Peace Conferences and the Inter-Parliamentary Union 
adopted resolutions on disarmament. During the 1890s, the rise of army and navy 
expenditures of the European great powers, Japan and, albeit more moderately 
until Theodore Roosevelt (1858-1919) became president in 1901, the United States, 
made disarmament a more pressing while at the same time less realistic project. 
Leading politicians of different countries voiced their support, either to appease 
public opinion or to lessen the pressure on government finances, or both. But at 
the same time, the armaments were defended as the ultimate deterrent against war.47 
Among the public, the call for disarmament won wide support, among others 
through the writings of Bertha von Suttner (1843-1914), the Austrian author of the 
hugely successful novel Die Waffen Nieder (1889)48 and the British journalist Wil-
liam Stead (1849-1912).49

For the international peace movement, disarmament and arbitration went hand 
in hand. It was generally held that disarmament was unrealistic as long as there 
was no successful method found to prevent wars. For this, the ‘peace through law’ 
movement turned to arbitration. Arbitration as a means of international dispute 
settlement has deep roots in the international legal practice and theory of Europe 
and the West. Many of the peace plans from early-modern literature proposed ar-
bitration, but its actual use dwindled during the 17th and especially 18th centuries. 
In 1794, the Jay Treaty between Britain and the United States provided for an ar-
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bitral tribunal to settle outstanding disputes between the signatories.50 The Peace 
of ghent of 1814 between the same powers also established arbitral commissions.51 
Over the 19th century, arbitration was increasingly used. But the breakthrough of 
arbitration as the instrument of choice of international lawyers and pacifists came 
with the successful Alabama Arbitration in 1872. The previous year, at the Treaty 
of Washington, London and Washington had decided to refer the disputes between 
the two countries arising from Confederate privateering activities during the Civ-
il War to an arbitral panel.52 This was a major concession on the part of Britain, 
which it made to ward off any risk of war with the United States in the immediate 
wake of France’s collapse against Prussia.53 But whatever the political motives 
behind the Alabama Arbitration, it caused an upsurge of enthusiasm for arbitration 
among the American and British peace activists and through their endeavours would 
dominate the agenda of the international peace movement for the next four dec-
ades.54 Jurists set to work to develop fixed rules of procedure and to debate the 
possibility of a general obligation for States to settle their disputes by arbitration. 
In 1875, the Institute of International Law adopted a code for arbitral procedure.55 
In 1898, the American lawyer John Bassett Moore (1860-1947) published his mas-
sive work on the history of international arbitration.56 

The peace movement mobilised to gather support for the expansion of interna-
tional arbitration. Already in 1871, the International Workmen’s Peace Association 
called for the establishment of an international court. Other than an ad hoc arbitral 
panel, this would be a real court with a bench of permanent judges. In 1880, the 
organisation changed its name into International Arbitration League. national 
arbitration leagues emerged in different countries. Both British and American peace 
activists succeeded in passing resolutions in their respective parliaments calling 
for the international arbitration of international disputes (1873). All over continen-
tal Europe, campaigns for arbitration to put pressure on parliaments and govern-
ments were set up. The movement increasingly focused on pressuring for 
bilateral or general arbitration treaties that stipulated a general obligation – with 
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exemptions or not – for States to submit their disputes to an arbitral panel. For the 
moment, this cast the idea of a permanent world court somewhat in the shadows.57

The arbitration movement received the biggest support from the United States, 
where the ‘peace through law’ movement obtained substantial influence in govern-
ment circles in the 1890s. In 1889, the First Pan-American Conference adopted an 
arbitration treaty, exempting however all matters which referred to the national 
independence from the obligation to refer to arbitration. In the 1890s, the United 
States engaged in several arbitrations with Britain, such as in the Bearing Sea Case 
(1893) and the Venezuela-British Guiana Case (1896). After a fight of many years, 
in 1893, William Randal Cremer with the support of the gladstone administration 
succeeded in having a resolution passed in the British House of Commons calling 
for a general arbitration treaty with the US. The ensuing failure of the Olney-
Pauncefote Treaty to pass ratification in the American Senate (1897) did nothing 
to dissuade the international peace movement from the cause of arbitration.58

4. THE TSAR’S RESCRIPT AnD THE FIRST HAgUE PEACE 
COnFEREnCE (1898-1899)

When Tsar nicholas II had his Minister of Foreign Affairs, Count Michael Mour-
avieff (1845-1900) hand over a circular to the representatives of the foreign pow-
ers in Saint Petersburg on 24 August 1898, he surprised and disconcerted the world 
of diplomacy but found a ready audience among peace activists.59 The Tsar’s rescript 
invited the nations to a conference to discuss disarmament. The peace movement 
reacted with enthusiasm. In Britain and the United States, which just came out of 
its war against Spain, mass meetings – the so-called ‘peace crusades’ – were held. 
William Stead and others lent their powerful voices to rally support behind the 
Tsar’s initiative.60 

The governments of the world felt their hands forced to give a positive reaction 
in the open to appease public opinion, but with almost the sole exception of the 
United States, true reactions went from lukewarm to stark negative. Two countries 
in particular were opposed: germany, which was committed to its naval programme 
and France, which was angered by the fact that it had been taken by surprise by its 
ally and which did see an agreement on disarmament as acquiescence with the 
status quo and the surrender of its desire for revenge against germany. But above 
all, the governments of the world were puzzled at the initiative from the young 
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Tsar, whose country had by far the biggest army and was heavily investing in its 
navy.61 

With his initiative, nicholas II adhered to a family tradition, threading the 
footsteps of his forebears Alexander I and Alexander II. It was also said that he 
was influenced by the work of the Polish banker Jan Bloch (1836-1902), who in 
his massive work on modern technology and war had painted a horrendous picture 
of future war.62 But the powers were mostly questioning the strategic motives of 
the Russian government behind the invitation.

The Tsar’s initiative fitted the new Russian strategy to prioritise its strategic 
interest in Asia over Europe. A reduction of armaments or a moratorium in the 
armaments race on land would give Russia the much needed financial space to 
continue its infrastructure programme – among others for Siberia – and, possibly, 
its naval expansion. Moreover, Saint Petersburg hoped that the conference would 
drive a wedge between Britain and germany which had common strategic interests 
in stopping Russian progress in China. Just two weeks before Mouravieff distrib-
uted the rescript, the Spanish-American War had ended in complete American 
victory. On 18 August, Britain had issued a stern warning to Russia over China. 
Saint Petersburg was now fearful of an American-British-german combination to 
stop its expansion in China.63

The Tsar’s initiative did not retain the attention of world leaders for long. In the 
weeks to follow, it became quickly overshadowed by greater concerns. The Fashoda 
Incident – named after a place in Sudan where British and French troops met and 
faced one another for weeks – almost led to war between Britain and France. 
Meanwhile, some great powers, including Russia, went through with strengthening 
their armies and navies. Against lukewarm reactions of most European powers, 
Mouravieff began to backtrack on the Tsar’s initiative. Promises were made that 
the conference would not cover political issues and would limit itself to an exchange 
of views among experts. Within Russian government circles, the views shifted 
from a moratorium on the number of armaments – the real original goal – to an 
agreement to ban technical innovations for a certain period of time.64 

By October, it was clear that the Russian government had landed itself into an 
embarrassing situation. At this point, Fyodor Martens, professor of international 
law and one of the foremost members of the Institute of International Law as well 
as long-time advisor with the Russian Foreign Ministry, proposed to expand the 
programme of the conference to the codification of the law of war and to arbitra-
tion, thus transforming the disarmament conference into a broad peace conference. 
When the Russian government issued a second diplomatic circular on the confer-
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ence on 11 January 1899, it contained an 8-points programme: 1 point on a gen-
eral moratorium for armaments, 3 on the prohibition of certain types of arms, 3 on 
the laws of war on land and sea, and 1 on the peaceful settlement of disputes. The 
memorandum of Martens from October 1898 was included. The new circular closed 
with the remark that the Tsar found it best not to convene the conference in the 
capital of a great power. By thus ruling out Saint Petersburg, the anticipated venue, 
the Russian government wanted to spare itself new embarrassment in case the 
conference failed.65

During the weeks to follow, the Russian government decided to request the 
Dutch government to host the conference at The Hague. The decision to rule out 
the great powers brought Belgium, Denmark, the netherlands and Switzerland into 
the picture. The netherlands became the likely choice by a process of elimination. 
Denmark let it be known that it was not interested. The Belgian government, not-
withstanding the eagerness of King Leopold, opposed the idea because of the 
problems it anticipated with the Holy See which might not be invited. Finally, 
Switzerland was ruled out by Count Sergei Witte (1849-1915), the Tsar’s all pow-
erful Minister of Finance, because of the recent murder on the Austrian Empress 
Elisabeth (1837-1898) – Sissi – at geneva. On the other side, The Hague had much 
to recommend itself. It was considered a quiet, discrete and pleasant venue, easily 
reachable. Also, the Tsar had family ties to the Dutch royal family. When the Dutch 
government was sounded out, the request was granted and Queen Wilhelmina put 
her palace Huis ten Bosch at the disposal of the conference. It is likely that the fact 
that Martens had attended Asser’s private international law conferences at The 
Hague played a role, since Martens held great influence on the preparations at Saint 
Petersburg.66

The First Peace Conference convened at The Hague from 18 May to 29 July 
1899. Delegates from 25 governments representing 26 countries – Russia repre-
senting Montenegro – attended. Apart from the European powers these included 
China, Japan, the Ottoman Empire, Persia, Siam and the United States, with Mex-
ico as the only Latin-American country invited. Martens, although he had to cede 
place of honour to the head of the Russian delegation, in fact dominated the pres-
idency of the conference and was successful at organising the conference along 
the threefold division of disarmament, laws of war and dispute settlement he had 
first proposed in his memorandum of October 1898.67

The conference met with great expectations from the peace movement and few 
illusions from the governments. In the latter light, the conference can be evaluated 
as an unexpected success. Its successes lay in the issues which had least significance 
for the constant struggle for security and power, but most for the agenda of the 
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‘peace through law’ movement. The lawyers who dominated the conference – such 
as Martens, Léon Bourgeois (1851-1925), Louis Renault (1843-1918), sir Julian 
Pauncefote (1828-1902), Tobias Asser and Frederick Holls (1857-1903) – grasped 
the opportunity Martens had created and set important steps in the realisation of 
the ‘peace through law’ agenda. In a sense, the peace movement had been allowed 
to highjack the conference which had been first initiated for reasons of high pow-
er politics because these reasons had dissipated.

The conference achieved little in relation to disarmament, except for three dec-
larations on the use of specific weaponry. The second subcommittee on the codi-
fication of the laws of war produced a general Convention with Respect the Laws 
and Customs of War on Land and a convention to adapt the geneva Convention to 
maritime warfare. The third subcommittee produced a convention on the peaceful 
settlement of disputes. The idea to make arbitration, or another form of peaceful 
dispute settlement, obligatory had proved to be unattainable. The major material 
result from the convention was the foundation of a Permanent Court of Arbitration. 
The name was in fact a misnomer as the new institution held, at the very best, the 
middle between a court and an ad hoc tribunal. It was a list of potential arbitrators 
from which parties to a dispute could choose. There would be, however, a perma-
nent registry and the convention contained elements of a general arbitration pro-
cedure. The Court’s seat was to be at The Hague.68

5. AnDREW CARnEgIE AnD THE TEMPLE OF PEACE (1899-1907)

With the foundation of the Permanent Court of Arbitration, a step has been set in 
the achievement of one of the main programme points of the ‘peace through law’ 
movement. In the eyes of many in the movement, it had the potential of becoming 
an important and visible step towards enduring peace. The choice for The Hague 
as seat for the Court gave the city a permanent link to the ‘peace through law’ 
movement. It was, in fact, the birth of The Hague as ‘the legal capital of the world’.
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It now fell to the Dutch authorities to find housing for the Court. After a grand-
er scheme was rejected, the court was housed in a fairly modest building on the 
Prinsengracht. Even before that decision was taken, at least one member of the 
Court, Martens, had given voice to the idea of finding a sponsor for a more impres-
sive court building. From the beginning, thoughts centred on Andrew Carnegie. 
At the end of 1899, Martens made the suggestion for a donation by Carnegie to-
wards a building for the Permanent Court to William Stead, who was preparing a 
publication in answer to the American steel magnate’s announcement that he would 
start with his long-cherished plan of giving his huge fortune away.69 Martens ap-
parently thought the suggestion would reach the ears of the American philanthro-
pist, but when he understood it had not, he repeated the suggestion to the American 
ambassador in Berlin, Andrew White (1832-1918), the head of the United States 
delegation at the Peace Conference. On 18 June 1900, White wrote a letter to 
Carnegie in which he expounded the idea. He suggested a donation to cover for a 
building which would house the Permanent Court, future international tribunals, 
a library and the archives of the Court and would serve as a venue for new confer-
ences. Thus the idea of a ‘Palace of Peace’ was born. Carnegie replied in his 
usual way, non-committal and inquisitive, but invited White to his summer abode, 
his castle at Skibo in his native Scotland.70

The period around 1900 was a veritable turning point in the life of Andrew 
Carnegie. At the age of about 65, Carnegie decided to sell his steel company and 
started on a path that changed him from the biggest industrialist in history to the 
greatest philanthropist. Andrew Carnegie had been born in Dunferline, Scotland 
in 1835. His father, who was a handloom weaver, decided to escape the abject 
poverty of the region and moved the family to Allegheny, just outside Pittsburgh 
in Pennsylvania in 1848. The 13-year old Andrew was put to work, first as a bob-
bin boy and then as a telegraph messenger boy. The education he received came 
from sneaking into the local theatre and reading through the 400-books library of 
a local notable who opened it to young labourers. In 1853, he moved to the Penn-
sylvania Railroad Company and in 1855 made his first personal investment. In the 
next few decades, he would turn himself in the quintessential embodiment of the 
American dream, surfing on the waves of industrialisation and railroad construc-
tion. By the 1880s, Carnegie was the biggest steel magnate in the United States 
and one of the richest men on earth.

Carnegie’s ambitions were, however, not restricted to his business success or 
the social promotion that came along with it and which the upstart from Dunferline 
so much craved. Carnegie, who needed no more than a few hours a day to run his 
business empire, did not only invest a lot of time in his social standing, but also 
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aspired to become a writer. Publishing numerous travel stories, speeches, pamphlets 
and contributions to periodicals, he became a well-known and influential publicist 
and opinion-maker.71 

In the North American Review of 1889, Carnegie published his views on the 
purpose of wealth. His Gospel of Wealth, as it became known, was to prove the 
road map for his later life. In this article, Carnegie set out a vision on society that 
was heavily influenced by Herbert Spencer (1820-1903), the British popular phi-
losopher who was the guru of social Darwinism and coined the words ‘survival of 
the fittest’. Spencer gave Carnegie a rational, non-religious underpinning for his 
beliefs in human progress, at the same time putting himself as entrepreneur at its 
spearhead. Spencer’s ideology of social evolution was one of growing specialisa-
tion and social differentiation. To him, industrialisation was the ultimate accom-
plishment of mankind.72 In his Gospel of Wealth, Carnegie adopted Spencer’s 
ideas to the fullest in his assessment of the causes of growing social inequality. In 
his as in Spencer’s view, specialisation and competition did not only allow the most 
talented and industrious people to become wealthy, but it also made them the en-
gines of human progress. The direction of progress was determined by natural laws, 
but endeavours of individuals actually made it happen. The laws of specialisation 
and competition explained why some people’s contributions were greater than 
those of others, and why the talents of the entrepreneur for organisation and man-
agement were the most valuable. Human progress was best attained by allowing 
entrepreneurs to gain control of as much of business as they could manage. That 
they accumulated great wealth in the process was the inevitable counterpart of this. 
Having explained and morally justified the accumulation of wealth, Carnegie turned 
to the question what should be done with this wealth. In a later pamphlet (1906), 
Carnegie would underscore that great fortunes were not only built by individual 
skill, but that the industrialists like himself had the community, and natural evolu-
tion, to thank. none of the great industrialists of the United States would have 
made it if demography had not served them. Therefore, the great capitalists were 
rather trustees of their fortune, which truly came from the community. The capital-
ist should return his fortune to the community. According to Carnegie, it was a 
daunting task to do so in a way which assured the money was put to good purpose. 
It needed the very same talents of organisation and management to spend a fortune 
wisely that had allowed accumulating it in the first instance. This was the true 
meaning behind Carnegie’s much repeated dictum that ‘it requires the exercise of 
not less ability than that which acquired the wealth to use it so as to be really ben-
eficial to the community’. For this reason, it should be left to the successful entre-
preneurs themselves to spend it to good purpose. Carnegie thus opposed taxing 
fortunes. He did, however, defend an inheritance task, as ‘the man who dies leav-
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ing behind him millions of available wealth, which was his to administer during 
life, will pass away “unwept, unhonoured and unsung”’.73

In 1901, Carnegie succeeded in selling his company. His part of the proceedings 
amounted to $ 226 million or some $ 120 billion today, making him effectively the 
richest man in the world.74 Carnegie, who had already made important donations 
for many years, now could devote himself entirely to walking the path of the 
‘gospel of Wealth’. Over the rest of his life, he would donate no less than $ 350 
million, leaving the remaining $ 20 million after having provided for his wife 
Louise Whitfield (1857-1946) and daughter Margaret (1897-1990) to the Carnegie 
Corporation, his default fund for good causes.75 His donations were of a great 
variety, from public libraries (over 2,500) over church organs, theatre and music 
halls, swimming pools, the simplification of spelling to universities and colleges 
in the United States and Britain, and the great cause of peace. To his philanthropy, 
Carnegie applied two maxims, which both derived from the principle on which he 
built his fortune: having others work towards his goals. The first maxim implied 
that Carnegie, in making a donation, would set a clear purpose but then leave the 
management of the donation to others and not interfere any more. The second was 
that the beneficiary of the donation would also contribute towards the achievement 
of the goal. Carnegie would donate money to local authorities to build a public 
library only if they would invest money for the books and the upkeep. As Carnegie 
liked to say himself, he rather forced people to give than he gave himself.76

When White approached Carnegie in the spring of 1900 about a donation towards 
a palace of peace at The Hague, Carnegie had already been involved with the cause 
of peace for some time. Carnegie’s interest in the peace, and more particular the 
‘peace through law’ movement had been awakened at the time of the Alabama 
Case when his business had suffered from the instability the conflict with Britain 
brought.77 In 1887, Carnegie, at the request of Cremer, endeavoured for a delega-
tion of British Members of Parliaments to be received by President grover Cleve-
land (1837-1908) to discuss arbitration. Carnegie’s efforts were successful and on 
31 October the delegation was received, with Carnegie present.78 In 1898, Carn-
egie virulently turned against President William McKinley (1843-1901) on the 
Spanish-American War and the annexation of the Philippines, which brought him 
on a collision course with the Republican Party to which he adhered. By the time 
White forwarded Martens’ suggestion, Carnegie had been making small annual 
contributions to several religious and secular peace societies for years, but had not 
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yet truly stepped forward in the movement as he would do from 1903 onwards. 
nor had he made a big donation for fear his money would corrupt the cause or 
might not be put to effective purpose.79 

After having made his suggestion by letter to Carnegie in June 1900, White had 
been unable to pursue the topic as he did not make it to Skibo that summer. In 
August 1901, Frederick Holls, who had been secretary to the American delegation 
at the Peace Conference and was now a member of the Permanent Court, visited 
the Carnegies at Skibo. To the subject of a ‘Temple of Peace’, Carnegie replied 
that the idea was premature and that it would be presumptuous for a private person 
as himself to take the initiative. Holls also made the suggestion for a library of 
international law for the Court. According to him, Carnegie was willing to donate 
$ 250,000 towards this end. When White visited Skibo in September, the subject 
was not brought any further. Meanwhile, Holls, emboldened by his conversation 
at Skibo, set out feelers about a donation towards ‘a building and a library’ in Dutch 
government circles without mentioning Carnegie’s name. After having received a 
report about these talks in April 1902, Carnegie decided that he would visit The 
Hague incognito. When did this not prove possible, he sent William Stead. Stead’s 
two visits in July and September 1902 to The Hague did not yet allay Carnegie’s 
two major worries. Firstly, he did not want to take the initiative towards the Dutch 
government as this would be presumptuous. This had the potential of a stalemate, 
as it seemed unlikely that the Dutch government would approach Carnegie on its 
own initiative. Secondly, in line with his general maxims of philanthropy, he want-
ed the Dutch government to take responsibility for the choice of a site and the 
building process itself. That responsibility had to lay with the government and not 
with the local authorities at The Hague. This demand had everything to do with 
Carnegie’s bad experiences with local authorities and their alleged propensity to 
controversy and prevarication. In the summer, White stepped back into the picture. 
Whereas Holls and Stead were working for a smaller building for the Permanent 
Court and a general library on international law – the total sum of $ 350,000 was 
now mentioned, 100,000 for the court building and 250,000 for the library – White 
returned to the grander scheme of a Temple of Peace, a symbol of peace, a home 
for the Court and for future courts as well as a venue for new conferences. In his 
letter of 5 August 1902, White likened this to the temple of Janus, but one which 
would have its doors opened in times of peace and closed in times of war. For this 
a sum of $ 1 to 2 million would be needed.80

It was this plan which appealed to Carnegie. After Roosevelt referred the Ven-
ezuelan Debt Crisis to the Permanent Court on 26 December 1902, Carnegie was 
finally on board. After a meeting with the Dutch ambassador to the United States 
and several letters confirming the acceptance of Carnegie’s conditions by the Dutch 
government, on 22 April 1903, Carnegie ordered his bank to pay out a draft by the 
Dutch government for $ 1,5 million. In this way, he cleverly left it to the initiative 
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of the Dutch government to collect the money.81 In the fall of 1903, the deed for 
the constitution of a foundation (‘stichting’), which would be responsible for the 
building of the Peace Palace and would be supervised by a board consisting of 
Dutch cabinet ministers, was drawn up. There was a hick up when Carnegie refused 
to sign the first draft which mentioned that the endowment would also be used 
towards the maintenance of the building. Carnegie feared that this would allow the 
member States to the Court to wriggle underneath their financial obligations. Only 
after this interpretation of the words maintenance was expressly excluded,82 could 
the Carnegie Foundation be established. The deed mentioned that the Foundation 
would be responsible for ‘the erection and maintenance of a building and a library 
for the use of the Permanent Court of Arbitration;’ the sum, however, was substan-
tial enough to build a grand Peace Palace – or Temple, as Carnegie preferred it.83

The choice of a site and the planning phase of the building became a veritable 
Calvary for the Carnegie Foundation. As one plan after another was wrecked by 
differences of opinion or local sensitivities, it took the Board to March 1905 to 
reach a final decision on the site for the building. At the end of 1904, Martens went 
as far as making a hardly veiled threat to the Dutch Foreign Minister that the 
member States might consider a move away from the netherlands.84 The Founda-
tion organised an international contest for the design of the building, as Andrew 
Carnegie had suggested. Out of numerous contestants, the French architect Louis-
Marie Cordonnier (1854-1940) was chosen. Doubts about the technical abilities 
and the availability on the site of the architect as well as a change of the building 
plans by the Board of Directors delayed the process again.85

In 1906, a discussion arose between Andrew Carnegie and the Board of Direc-
tors of the Carnegie Foundation. The problems started when Van Karnebeek sent 
a letter to David Jayne Hill (1850-1932), the American ambassador at The Hague. 
In it he returned to the plan to create the very best library on international law at 
the Palace of Peace, making it the principal centre of the study of the field in the 
world. For this, a sum of $ 500,000 was needed. He asked Hill to approach Carn-
egie for an additional donation. Carnegie reacted furiously. He claimed that the 
idea of such a library was new to him. The most that could be done was to establish 
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‘a collection of books bearing upon Peace, Arbitration and International Law (…) 
in one of the rooms’. For this, any surplus left over after the building was complete 
could be used.86 Carnegie now delved deeper into the subject, and found to his 
shock that the plans as they stood were, he claimed, for ‘the union of Temple of 
Peace and a library, or rather library and Temple of Peace.’ The Court itself was 
have too little space in the, in his view, far too grand building. He urged the board 
to return to the original purpose for which the money was given, a Temple of Peace 
which would house the Court and future international courts and institutions.87 
After the Board of Directors had pointed out to Carnegie that the deed of the foun-
dations itself mentioned ‘a Courthouse and Library for the Court of Arbitration,’ 
Carnegie relaxed a bit. He stated that he had not, as was his custom, burdened 
himself with all details in the past and had not read all the papers and letters him-
self, but that in any case the only mentioning of a library he could remember was 
the suggestion by Holls for a donation of $ 25,000 to $ 50,000 for a collection for 
the Permanent Court – thus having apparently erased Holls’ suggestion for a grand 
library from his memory. But having read all the pieces now, he could understand 
how the Board came to its interpretation. Here Carnegie hit the nail. Indeed, the 
confusion on what kind of library – a smaller collection for the use of the court or 
a general library on international law – was envisioned stemmed from the first 
conversations on the Carnegie gift Holls had conducted at Skibo and in The Hague 
back in 1901. These talks had involved a plan wherein the library had held a much 
bigger place than in White’s plan for a ‘Temple of Peace’ which Carnegie had 
embraced at the end of 1902. As Carnegie had neglected to make any statement of 
what kind of library he envisioned at the time of his donation, the two different 
schemes had been allowed to simmer, each on its own side of the Atlantic. In any 
case, Carnegie would not make an additional donation. He ended by saying that 
he found the Temple of Peace ‘a structure too holy to be connected with anything 
else’, but in the end, he left matters to the Board as he always did.88 After a meet-
ing with Hill, Carnegie relented further, stating that he now understood the purpose 
of the library as a necessary complement to the Court better. He reiterated that any 
surplus of the donation could be used towards a library. He did not repeat his view 
from his earlier letters that this would be a ‘suitable room’ and no more.89 Thus the 
discussion ended, leaving the Board free to pursue its plans. The episode is telling 
for Carnegie’s view on the building. To him this was to house the Court, future 
courts and conferences, but most of all it was to be the symbol of ‘peace through 
law’, even a kind of centre of a secular cult of peace. Part of his unease had to do 
with his standard policy only to donate money for buildings and not for their upkeep 
or – as in case of public libraries – for books. But Carnegie was also obviously 
concerned that the existing plans, which allotted half the building to the library 

86 Carnegie to Hill, 18 June 1906, Carnegie Foundation Archive, A. Wordingsgeschiedenis, 
c. gedachtenwisseling met Mr. A. Carnegie 1905/06.

87 Letter of Carnegie to Hill, 20 June 1906.
88 Letter of Carnegie to Hill, 10 July 1906.
89 Letter of Carnegie to Hill, 13 August 1906.
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and left a relatively small part to the Permanent Court, indicated a lack of belief 
in the future of the Court.90

The delays in the planning phase of the building did not prevent that all was 
ready for laying the foundational stone of the Peace Palace during the Second 
Hague Peace Conference in 1907. This time, the initiative for the conference came 
from the peace movement, in particular its American branch. In the years between 
the two conferences, tensions between the great powers escalated. The French 
retreat at Fashoda, the Boer War (1899-1902), Russia’s unexpected defeat against 
Japan (1904-1905) and germany’s ascent as an economic and military power 
combined with its aggressive diplomacy made Britain shift its strategic stance. not 
only did it further enhance its own strength by new reforms of the army and the 
navy, by new armament programmes – such as the launching of the Dreadnought 
class of battleships – and by sharing out more responsibility of imperial defence 
to the white settler colonies. But Britain also finally acknowledged that in a future 
war it would have to fight germany. In 1904, Britain forged the Entente Cordiale 
with France, which was in fact an agreement to lay strategic tensions between the 
power to rest by recognising one another’s rights over respectively Egypt and 
Morocco. In 1906, Anglo-French military staff talks started. A year later, an agree-
ment with Russia was made over Persia. Thus the Triple Entente was born. The 
fault lines for a future war were now clear, regardless of simmering tensions over 
imperial issues between Britain and Russia. The European system had lost much 
of the flexibility that allowed statesmen to step back from the chasm of war. now 
that there was little room for gains in terms of allies, the armaments race took off 
at full speed. After its victory over Spain in 1898, the United States of America 
had quickly moved to the centre of world diplomacy. The naval build up under 
President Roosevelt made the economic giant into a military one. Roosevelt’s suc-
cessful mediation in the Japanese-Russian War confirmed America’s position as a 
first rate power. Since the Alabama Case, fears for a new American-British war 
had receded and a strategic partnership, with the American navy liberating the 
British navy of concerns at its backdoor, factually emerged between London and 
Washington.91

Against this backdrop, the pressure of the peace movement for new steps, and 
for a new peace conference, rose. The push that tipped the scales came from the 
United States. In America, the ‘peace through law’ movement was particularly 
strong and influential in government circles. notwithstanding the defeat of the 
1897 Arbitration Treaty with Britain in the Senate, arbitration remained high on 
the political agenda. Roosevelt made use of it in several tense situations. Since the 
Alabama Case, arbitration had proved itself a good instrument to manage tactical 

90 Letter of Carnegie to Hill, 18 June 1906. Furthermore, one can surmise that to Carnegie, who 
would donate money for over 2,500 libraries, did want to be his Temple of Peace to be some-
thing entirely different from a library.

91 Kissinger, Diplomacy, 168-200; Simms, Europe, 268-80; Taylor, Struggle for Mastery, 372-
447.
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discussions in the strategic partnership with Britain or in the hegemonic relation-
ship with Latin-American countries. 

In 1903, the American Peace Society petitioned Congress to authorise the Pres-
ident to convene an international peace conference. A year later, at the invitation 
of the American Congress, the Inter-Parliamentary Union held its annual meeting 
at Saint Louis. During a meeting with Roosevelt at the White House, Roosevelt 
was presented by the Union with a request to convene an international peace con-
ference. Roosevelt acted upon it and had his Secretary of State, John Hay (1838-
1905), issue a circular to the nations of the world (21 October 1904).92 After his 
mediation of the Peace of Portsmouth of 5 September 1905 between Japan and 
Russia, Roosevelt graciously handed over the initiative to the Tsar. During the 
negotiations about the programme, Britain and the United States worked towards 
having disarmament on the agenda. In the face of german resistance against a 
round of disarmament talks, it was agreed that it would not be on the agenda but 
that if a country made a proposition on it, it could be briefly debated but that noth-
ing would come from it.93

The Second Hague Peace Conference, which gathered at the Binnenhof in The 
Hague in June 1907, was attended by delegations from 44 nations, the newcomers 
being almost all Latin-American countries.94 The conference did not achieve any-
thing in relation to disarmament – except for a resolution on the desirability of a 
reduction which was carried in the absence of the german delegation. Its greatest 
successes lay in the field of the codification of the laws of war – in particular in 
relation to maritime warfare and neutrality – and in the acceptance of the Calvo-
Drago doctrine which excludes the use of force for the recovery of contract debt.95 
The Final Act of the Conference endorsed the principle of obligatory arbitration 
for the settlement of international disputes. Even if, in the face of resistance by 
chiefly germany but also Belgium, the idea could not be carried into effect in the 
new Convention for the Pacific Settlement of International Disputes of 18 October 
1907, at least it had gained far more acceptance in the 8 years which had lapsed 
since the First Hague Conference.96 The conference came close to establishing a 
Permanent Court of Arbitral Justice, next to the existing Permanent Court of Ar-

92 Reproduced in Arthur Eyffinger, The 1907 Hague Peace Conference. “The Conscience of the 
Civilized World” (The Hague, 2007) 65.

93 Eyffinger, The 1907 Hague Peace Conference, 62-80; Pustagarov, Our Martens, 298-314; Tate, 
Disarmament Illusion, 294-342.

94 A.A. Cançado Trindade, ‘The Presence and Participation of Latin America at the Second Hague 
Peace Conference of 1907’ in Daudet, Actualité, 51-84.

95 Ian Brownlie, International Law and the Use of Force by States (Oxford, 1963) 225-6; neff, 
War and the Law of Nations, 238-9.

96 Eyffinger, Second Hague Peace Conference, 108. See Final act of the Second Hague Peace 
Conference, 18 October 1907, reproduced in Rosenne, Hague Peace Conferences, 401-12; 
also see Convention for the Pacific Settlement of International Disputes, 18 October 1907, 
Art. 38 in ibidem, 437-46: (…) ‘Consequently, it would be desirable that, in disputes about the 
above-mentioned questions, the Contracting Powers should, if the case arose, have recourse to 
arbitration, in so far as circumstances permit’. This sentence was added to the original Article 
16 from the 1899 Convention of 29 July 1899, in ibidem, 415-36.
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bitration. This would be a real permanent court with a fixed bench of trained 
lawyers. The project was not carried because of disagreement over the representa-
tion of the smaller powers on the bench and its formal acceptance was relayed to 
the time that this problem would be solved. The new court was to have its seat at 
The Hague.97 The establishment of the International Prize Court, although the 
relevant convention was carried by a majority of the nations present, in the end 
failed for much the same reason.98

The greatest merit of the Second Hague Conference, apart from the important 
steps taken in the codification of the laws of war, was that it had taken place and 
thus affirmed the place of the ‘peace through law’ idea on the scene of great 
power diplomacy. That place was a marginal one, even more so than in 1899, but 
the peace movement could draw hope from the fact that progress was still possible 
and that strong support came from the rising power on the other side of the Atlan-
tic.99

6. EPILOgUE

It is tantalising to think of the opening of the Peace Palace as the moment of high-
est accomplishment in Andrew Carnegie’s strife of peace, if not his entire life. 
Indeed, in his speech, Foreign Minister Marees van Swinderen went as far as stat-
ing that Carnegie must be the happiest man present.100 This seemed to be more 
than an instance of self-gratification on the part of a representative of The Hague’s 
elite, as Carnegie’s wife Louise voiced much the same feeling about her husband 
in her diary.101 Indeed, Carnegie felt most elated by the warm reception and the 
attention bestowed upon him and was most proud of the accomplishment towards 
peace at The Hague. But his visit to The Hague only gave him momentary elation 

97 James Brown Scott, Judicial Settlement of International Disputes. No 15-16. The Status of the 
International Court of Justice with an appendix of addresses and official documents (Balti-
more, 1914); idem (ed.), The Project Relative to a Court of Arbitral Justice: Draft Convention 
and Report Adopted by the Second Hague Peace Conference of 1907 (Washington, 1920); 
Verzijl, International Law in Historical Perspective, vol. 8, 344-5.

98 Charles noble gregroy, ‘The Proposed International Prize Court and Some of its Difficulties’, 
American Journal of International Law, 2 (1908) 458-75; Verzijl, International Law in Histori-
cal Perspective, vol. 8, 345-8.

99 On the 1907 Conference: Calvin Dearmond Davis, The United States and the Second Hague 
Peace Conference: American Diplomacy and International Organization, 1899-1944 (Dur-
ham, n.C., 1975); Dülffer, Regeln gegen den Krieg; Eyffinger, The 1907 Hague Peace Confer-
ence; Dorothy V. Jones, Towards a Just World: The Critical Years in the Search for Interna-
tional Justice (Chicago, 2002); Scott, The Hague Conventions and Declarations of 1899 and 
1907; idem, The Reports of the Hague Conferences of 1899 and 1907; idem, Proceedings of the 
Hague Peace Conferences, vol. 2; idem, The Hague Conferences of 1899 and 1907: A Series of 
Lectures. 

100 Inauguration du Palais de la Paix le 28 Août 1913. Discours de Mr. R. de Marees van Swind-
eren, Président du Conseil Administratif de la Court Permamente d’Arbitrage, Ministre des 
Affaires Etrangères (The Hague, 1913) 4.

101 nasaw, Carnegie, 773.
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before he hasted back to the other, more important battlefields of the relentless 
crusade for peace he had tasked himself with over the last ten years.

Since 1903, Carnegie had moved himself to the forefront of the fight for peace 
in the United States. Whereas he became an active member of the institutionalised 
peace movement, his main endeavour was to use his cloud to personally lobby 
American and other world leaders. For all his believes in ‘peace through law’, 
Carnegie thought progress was best made in the corridors of power, to which he 
had or forced access. In his crusade of peace, Carnegie showed great stamina, 
which was constantly fuelled by his inbred optimism and his Darwinist belief that 
peace was the next step to be set in mankind’s evolution. Carnegie was also a man 
not accustomed to taking no for an answer. To him political influence and ulti-
mately peace were commodities that could be bought. 

Over the years, Carnegie did not limit himself to lobbying American presidents 
– often in the most patronising ways – but also regularly tried to influence the 
politics of his native Britain. He was a firm believer in American-British coopera-
tion, which he saw as a first step towards his cherished League of Peace, a kind of 
permanent alliance of great powers with would uphold peace through a system of 
collective security.102 He also believed that the Anglo-American league could 
naturally be extended to germany, as he considered the germans the closest of kin 
to the English-speaking peoples. In both 1907 and 1913, Carnegie set himself upon 
a self-appointed mission to visit the german Emperor and try to bring him to the 
side of peace. His two visits ended with nothing, except that Carnegie felt gratified 
by the attention bestowed upon him by the Emperor and was confirmed in his 
positive impressions of the Emperor as a peace-loving man. As late as 1914, he 
expressed in his autobiography the hope that Wilhelm II, after having secured 
internal peace in germany, would prove himself the peace-maker of the world.103 
Carnegie committed himself to the main points of the ‘peace through law’ move-
ment, disarmament and arbitration. In the years before the Second Hague Peace 
Conference, he repeatedly intervened with President Roosevelt and the new Sec-
retary of State, Elihu Root (1845-1937), the Founding President of the American 
Society of International Law, about the programme of the Conference. Carnegie 
was even present at The Hague as a private citizen during part of the Conference. 
Carnegie gave great vocal and political support to the fight for arbitration in the 
United States. President Roosevelt and William Taft (1857-1930) thanked the 
generous support of Carnegie for their re-election for a great part on their stance 
on arbitration and their attempts to make new arbitration treaties and pass them 
through the Senate. Even the Democrat Woodrow Wilson, after becoming president 
in 1913, could count on praise and support from Carnegie in this. Carnegie do-
nated money for the buildings of the headquarters of the Pan-American Union and 
the Central-American Court, his two other ‘Temples of Peace’. 

102 Andrew Carnegie, A League of Peace. A Rectoral Address Delivered to the Students in the 
University of St. Andrews 17th October, 1905 (new York, 1911, repr. new York, 2013).

103 Carnegie, Autobiography, 370-1.
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Over the years, Carnegie kept trying every alley to influence high power politics 
in the service of disarmament. One of his most visible schemes was to arm-wres-
tle former President Roosevelt in touring the courts and governments of Europe 
– with the main stop at Berlin – in 1910 by first funding his hunting safari in Af-
rica. Some elephants thus lost their lives in the war for peace. In 1910, Carnegie 
made his biggest financial contribution ($ 10 million) to the cause of peace by 
founding the Carnegie Endowment for International Peace, of which Elihu Root 
became President and James Brown Scott (1866-1943) secretary. After the Endow-
ment, which purpose was mainly academic, refused to serve Carnegie’s more activ-
ist approach towards arbitration, Carnegie founded the Church Peace Union in 
1914, with a donation of $ 2 million.104 All in all, Carnegie donated $ 25 million 
to the cause of peace, or some $ 10 billion today.105

Carnegie’s personal crusade for peace is a reminder that in the years before the 
great War, the strife for structural peace was high on the agenda of public opinion, 
public diplomacy and at times even diplomacy at large. In this fight, international 
law had moved centre-stage as it had become the instrument of choice of the re-
formist moderates to make incremental progress. As disarmament proved too dif-
ficult, arbitration became the preferred weapon of peace activists to stop war. The 
actions of a Russian tsar, a Russian international lawyer and an American indus-
trialist focused the arbitration movement on The Hague. In the end, it was Woodrow 
Wilson, strong on his victory in the great War, who allowed the great work of 
‘peace through law’ to be retaken and to return to The Hague. In this light, the final 
words Carnegie wrote in his autobiography after having expressed his hopes for 
Wilhelm II are worth quoting:

…
As I read this to-day, what a change! The world convulsed by war as never before! 
Men slaying each other like wild beasts! I dare not relinquish hope. In recent days I 
see another ruler coming forward upon the world stage, who may prove himself the 
immortal one. The man who vindicated his country’s honor in the Panama Canal 
toll dispute is now President. He has the indomitable will of genius, and true hope 
which we are told, ‘Kings it makes gods, and meaner creatures king’. nothing is 
impossible to genius! Watch President Wilson! He has Scotch blood in his veins.106

But for Carnegie, it was too late. In 1915, after having relentlessly fought for the 
cause of peace for a decade, he finally gave up hope; his heart broke. He withdrew 

104 I am grateful to Katharina Rietzler (Cambridge) for allowing me to read a draft of her upcom-
ing article ‘Fortunes of a Profession: American Foundations and the International Law Com-
munity, 1910-1936’.

105 Carnegie, Autobiography, 282-371; nasaw, Carnegie, 648-716; 724-789; idem, The Continu-
ing Relevance of Andrew Carnegie’s Legacy (The Hague, 2012); David S. Patterson, ‘Andrew 
Carnegie’s Quest for World Peace’, Proceedings of the American Philosophical Society 114, 
no. 5 (1970). Thanks to Katharina Rietzler for allowing access to her unpublished PhD thesis, 
American Foundations and the ‘Scientific Study’ of International Relations in Europe, 1910-
1940 (University College London, 2009).

106 Carnegie, Autobiography, 371-2.
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from public life and withered away.107 When he died on 11 August 1919, the deci-
sion to found the League of nations with a Permanent Court of International 
Justice had been made. In the years before 1914, Carnegie and the peace movement 
had lost the battle in the corridors of power to influence the world of high diplo-
macy. But in fighting their ‘war for peace’, they had stumbled upon the path of 
international arbitration and adjudication, a path, that although it did not lead 
straight to lasting peace, promised to bring the goal closer, curve by curve. This 
was the path taken at The Hague, away from the halls of high power politics. It 
was a path that after 1919 proved not to be blocked and would curve on. In giving 
up hope in 1915, Carnegie had been, after all, ‘right for the moment, but wrong 
for the ages’.108

7. SUMMARY BY WAY OF COnCLUSIOn

The 19th-century international peace movement sprang from the reaction against 
the devastation and horror the napoleonic Wars and the War of 1812 had wrought. 
It had its roots in Anglo-American nonconformist protestant circles, but quickly 
spread over the globe and became more pluralist and then secular. All through the 
century and beyond, British and American peace activists dominated the movement 
and set its agenda. During the later quarter of the century, the peace movement 
gained more political influence thanks to its alliance with the emerging discipline 
of international law. This was, again, particularly true for Britain, and most of all, 
the United States. Two major points stood out on the agenda of the ‘peace through 
law’ movement: disarmament and arbitration.

Whereas the movement could attain very little to nothing in relation to disarma-
ment in the years before the great War, the movement found allies in political 
circles to foster the cause of arbitration. In the United States, Britain and the Latin-
American Republics, arbitration moved up the agenda of foreign policy makers 
and diplomats after the successful Alabama Award in 1872. The Alabama Case 
had shown arbitration to be an appropriate instrument to manage tactical disputes 
among States which wanted to avoid strategic clashes. 

In 1899, the cause of ‘peace through law’ scored an unexpected success. The 
Hague Conference, which first had been called by the Russian government for 
reasons of high power politics, had – to a large extent thanks to the endeavours of 
the Russian international lawyer Fyodor Martens – been highjacked for the ‘peace 
through law’ agenda when these reasons dissipated. One of the main outcomes was 
the establishment of the Permanent Court of Arbitration at The Hague. In 1903, 
the American industrialist turned philanthropist, Andrew Carnegie, made a lavish 
gift to build a ‘Temple of Peace’ for the Court at The Hague. It can be said, with 

107 nasaw, Carnegie, 788-98.
108 Paraphrase of the opposite statement from Joseph J. Ellis, Founding Brothers (new York, 

2002) 248.
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the benefit of hindsight, that this set the destiny of The Hague as legal capital of 
the world in stone.

To Carnegie and many other peace activists, the foundation of the Permanent 
Court was an important step towards the banning of war and its replacement by 
arbitration and adjudication. As events would show, this was not to be. Over the 
following years, the peace movement proved unable to influence the world of high 
diplomacy and turn it away from its course of confrontation or from the armaments 
race. But at The Hague, a seed was planted which would survive the great confla-
gration of 1914-1918 and start to grow after 1919, the seed that carried the prom-
ise that international justice can be an alternative for war and that, sometimes, right 
would win over might.

8. PROPOSITIOnS AnD POInTS FOR DISCUSSIOn

1. The origins of The Hague’s position as ‘legal capital of the world’ are to be 
sought in the foundation of the Permanent Court of Arbitration in 1899 and 
Carnegie’s gift and not in any prior historic role of The Hague as a city of 
‘peace and justice’.

2. The First Hague Peace Conference and its results were the fortuitous outcome 
of the dissipation of the Russian government’s strategic reasons to call the 
conference (disarmament) and Professor Fyodor Martens’ move to change 
the original agenda into that of the ‘peace through law’ movement. The peace 
movement had been allowed to highjack the conference.

3. Andrew Carnegie had not intended to donate money for a general library of 
international law. That such a library was created, is the happy outcome of 
the fact that two different views on the matter could coexist for three crucial 
years (1903-1906). This confusion can be explained but was also resolved by 
Carnegie’s consequential position not to meddle with the details of his dona-
tion.

4. ‘The Hague, legal capital of the world’ embodies the 19th-century peace move-
ment’s greatest success. It was made possible by the coming together of the 
movement’s aspirations with the foreign policy agenda of some countries, in 
particular the United States.
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1. InTRODUCTIOn

1.1 general remarks on means of peaceful settlement of international 
disputes 

The Charter of the United nations cites the various mechanisms for the peaceful 
settlement of international disputes in Art. 33 (1) of Chapter VI on ‘Pacific Settle-
ment of Disputes’: “The parties to any dispute, the continuance of which is likely 
to endanger the maintenance of international peace and security, shall, first of all, 
seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional agencies or arrangements, or other peaceful means 
of their own choice”. 

This enumeration does not indicate any hierarchy of means. On the contrary, 
the wording ‘other peaceful means of their choice’ deliberately emphasizes that 
peaceful solutions of an entirely other kind, that may suit the nature and circum-
stances of the dispute to a larger extent, are equally justified1.

negotiation (the sole mode in which no third party is involved), and (the third 
party settlements of) enquiry (or inquiry or fact-finding), mediation (and good of-
fices) and conciliation are meant to unravel a conflict in the arena of politics and 
diplomacy and are characterized by their non-binding and (mostly) non-legal nature.

In the other orbit, arbitration and adjudication are binding understandings, based 
on the law, and both provide for the judicial settlement of a dispute2. Recourse can 
however be had concomitantly to two or more methods of peaceful settlement of 
international disputes. All techniques of peaceful settlement of international disputes 
often mix and merge into a composite and amalgam. negotiation3, however, is 
always required. negotiation is even instrumental to determine the legal question 
to be settled, the applicable law to achieve the settlement and the procedures for 
settling. This trio shapes the so-called ‘compromis’4, the ultimate sign of the con-
sent of States to submit the dispute to a third party for judicial settlement. 

governments, however, rooted in the nineteenth century positivist idea of sov-
ereignty and fearing loss of control over their autonomy in international relations, 
tend to prefer to deal with negotiations, and avoid submission to adjudication. In 
the end, usually, a State solely explicitly adheres to international law and shows 
its general willingness to agree to peacefully settle an international dispute in the 
consciousness not to jeopardize its independence and national autonomy.

1 Eijffinger, A., Kooijmans, P., Vreedzame geschillenbeslechting, p. 349.
2 ‘A dispute is a disagreement on a point of law or fact, a conflict of legal views or of interests 

between two persons.’ Mavrommatis Palestine Concessions (greece v. great Britain), Judg-
ment of 30 August 1924, 1924 PCIJ (Ser. A) no. 2, at 11.

3 According to Ian Brownlie, negotiation is the “classical mode of settlement”, vide, Brownlie, 
I., The Wang Tieya Lecture (etc.), p. 270.

4 Most books and articles on peaceful settlement of international disputes and the ‘compromis’ 
as piece of the puzzle refer incessantly to the ‘compromis’ by putting the wording compromis 
between quotation marks; this paper does not follow that paradigm hereafter.
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1.2 historic quintessence

Philippe Sands, in the ‘Introduction and Acknowledgements’ of the “Manual on 
International Courts and Tribunals” says that “[i]t is appropriate to note that the 
development of international adjudication occurred in four phases. Prior to the 
establishment of the PCA, international disputes were adjudicated almost exclu-
sively between states alone and before bodies often established to deal with a 
particular dispute, although there were some exceptions to that arrangement. The 
decision in 1899 to organize the PCA marked a turning point and an entry into a 
second phase, with the recognition of the need to establish a standing body. A third 
phase began in the 1940s and 1950s with the establishment of the ICJ, the ECJ, 
and the European Commission and Court of Human Rights. This phase lasted up 
to the early 1980s, and encompassed also the establishment of the International 
Centre for the Settlement of Investment Disputes. The fourth phase begun with the 
creation of the International Tribunal for the Law of the Sea: this phase is charac-
terized by compulsory jurisdiction and binding decision-making powers, as is now 
also reflected in the provisions of the WTO’s Dispute Settlement Understanding 
(DSU)”5. 

This survey will follow this quadripartite categorization, while subdividing the 
second phase (1899-1945). The years of the 1899 and 1907 Hague Peace Confer-
ences possess important special characteristics. The peaceful settlement of inter-
national disputes in order to avoid war was on the agenda of unique world 
conferences for the first time in history. The 1899 Conference in particular acted 
as the midwife to the Permanent Court of Arbitration, the vehicle for the previ-
ously mentioned objective.

The era of the League of nations needs to be separated because it is distinctive 
for the seminal outlawing of war, next to the renewed advancement of peaceful 
settlement of international disputes, and for the astonishing giant leap taken towards 
a system of compulsory jurisdiction, although also allowing for reservations, that 
still marks the landscape.

1.3 Focus of the paper

The focus of this paper will be on the objectives of the instruments for peaceful 
settlement of international disputes, as developed and concluded at the First (1899) 
and Second (1907) Hague Peace Conferences, e.g. in the Convention for the Pa-
cific Settlement of International Disputes. More specifically the phenomenon of 
voluntary and compulsory submission to arbitration and adjudication will be ad-
dressed, first in relation the 1899 and 1907 Convention and subsequently in inter-
national legal history6.

5 MacKenzie, R., Romano, C.P.R., Shany, Y., Sands, Ph.J., Manual on International Courts and 
Tribunals, pp. x-xi.

6 The settlement of political disputes will remain outside the scope of this review.
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The twentieth-century legacy of the 1899 and 1907 Convention for the Pacific 
Settlement of International Disputes mirrors the extent to which treaties and con-
ventions, statutes of courts and tribunals are indebted to the ideas, phrasing and 
framing of the people at work in The Hague in 1899 and 1907. However, direct 
referral to case law, e.g. by the International Court of Justice, to the 1899 and 1907 
Convention is not abundant7.

2. FIRST PHASE. ESTABLISHIng THE CULTURE OF PEACEFUL 
SETTLEMEnT OF InTERnATIOnAL DISPUTES 

2.1 The 1794 Jay Treaty

In the field of international arbitration the 1794 Jay Treaty (more formally Treaty 
of Amity, Commerce and navigation), – named after John Jay, the first Chief Jus-
tice of the Supreme Court, the negotiator on behalf of the United States of Amer-
ica-, has often been coined as a milestone in the historical development of 
peaceful settlement of international disputes8. 

The 1794 Jay Treaty was concluded between great Britain and the United States 
of America in the aftermath of the American Revolutionary War (1775-1783) and 
dealt with unresolved American-Canadian boundary conflicts and the tense finan-
cial (debt) and commercial (maritime) relationship. The treaty provided for adju-
dication by mixed (isolated9) arbitration commissions.

7 E.g. Dissenting Opinion of Judge Shigeru Oda to the Judgment of the International Court of 
Justice, 27 June 1986, in the case concerning the Military and Paramilitary Activities in and 
against nicaragua (nicaragua v. United States of America), viz. II. The non-Justiciability of 
the Present Case – nicaragua’s Application Based on Article 36, Paragraph 2, of the Statute 
Should Be Declared Inadmissible, B. Limited Scope of “Legal Disputes” in Article 36, para-
graph 2, of the Statute, 1. The justiciability and concept of legal disputes – historical survey, (i) 
The concept of ‘legal disputes subject to compulsory arbitration’ prior to the institution of the 
Permanent Court of International Justice, (a) The 1899 and 1907 Conventions for the Peaceful 
Settlement of International Disputes, i.e. para. 21 -26.

8 Verzijl, J.H.W., International Law in Historical Perspective, p. 32. Roelofsen, C.g., Interna-
tional Arbitration and Courts (etc.), p. 160. Roelofsen points at the last quarter of the nineteenth 
century for the coinage of the 1794 Jay Treaty as a landmark of the renaissance of arbitration, 
only after the late nineteenth-century renewed interest in international arbitration (following 
Lingens, K.-H., Internationale Schiedsgerichtsbarkeit und Jus Publicum Europaeum 1648-
1794, in: Schriften zum Völkerrecht 87, Berlin, Duncker & Humblot, 1988).

9 Verzijl, J.H.W., International Law in Historical Perspective, p. 74. Verzijl makes a distinction 
between ‘isolated’ arbitrations, in which disputes are being submitted to adjudication that were 
already known at the time of the conclusion of the treaty containing provisions for arbitration, 
and ‘institutional’ arbitrations, in which disputes that might arise in the future but are not yet 
known will be adjudicated; this terminology is introduced by the Austrian international jurist 
Heinrich Lammasch.
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2.2 The 1872 Alabama-case

This paper takes the Alabama Claims Award as the point of departure. great Brit-
ain had provided military support to the Confederate States in the South of the 
United States during the Civil War (1861-1865). The Confederate navy ship Ala-
bama, built in great Britain, was held responsible for attacking and destroying 
United States of America registered merchant vessels. The United States of Amer-
ica called for an arbitration that was provided for in the 1871 Treaty of Washington, 
containing the arbitration rules to be complied with. The ensuing award obliged 
great Britain to compensate the former financially up to 15,5 million dollars. Ac-
cording to the arbitral award great Britain had violated its obligation as a neutral 
by supplying ships to the Confederate States, and had not exercised due diligence. 
For the history of arbitration the Alabama-case is of importance because of its 
procedural aspects.

The first arbitration rule of the 1871 Treaty of Washington provided for the 
selection criteria for the arbitrators; in the Alabama-case the five arbitrators were 
to come from a wide geographical spectrum. The second rule comprised the ap-
plicable law: obligations emanating from neutrality, due diligence, and principles 
of international law not inconsistent with the case. The third rule dealt with the 
enforcement of the award. Essentially this triptych is the so-called compromis, the 
special agreement accepted by the parties to the dispute defining the objectives, 
legal confinements and procedures, that eventually has become a key principle of 
peaceful settlement of international disputes. The compromis stands for the consent 
of parties to the submission of the dispute to arbitration or adjudication and implies 
the recognition of the compulsory nature of the jurisdiction. The 1872 Alabama-
case contributed to confidence in the phenomenon of international arbitration.

2.3 The ‘institut de droit international’ in 1875 and 1877

In 1875 the ‘Institut de droit international’ (founded in 1873), in its efforts to de-
velop international law through scholarship and legal practice, drafted a model 
procedural code for international arbitration for the session at The Hague that 
obviously mirrors existing experience of litigation between states and provides 
guidelines for arbitrations to come. 

The 1875 ‘Projet de règlement pour la procédure arbitrale internationale’ clear-
ly elaborates upon the Alabama-case and its three basic rules of arbitration. The 
compromis is defined as an agreement concluded in an international treaty and 
allowing for future disputes or for disputes already originated. The ‘Projet’ de-
scribes, as elements of the compromis, the selection and activities of arbitrators, 
then recapitulates subsequently the principles of international law, other applicable 
law or law deemed relevant by arbitrators as the legal grounds for decision making 
by arbitrators, and it states elements of effectuation of the award10.

10 http://www.idi-iil.org/; accessed 25 June 2013.

http://www.idi-iil.org/
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At the session in Zurich in 1877 the ‘Institut de droit international’ canvasses 
for compromissory clauses in treaties, introducing resort to arbitration in case of 
contesting views on the interpretation and application of these treaties11.

These drafts by professional societies are significant. They emphasize the im-
portance of international arbitration and point at the dawning of the establishment 
of an ‘international court’. 

2.4 Russian scholarship paving the way: L.A. Kamarovski

The nineteenth century also showed a growth in scholarly publications on interna-
tional arbitration. Leonid Alekseevich Kamarovski (1846-1912), Professor of In-
ternational Law at the Law Faculty of Moscow University, was a prominent person 
amongst the Russian international law academics. Kamarovski became a member 
of the ‘Institut de droit international’ in 1891; he was elected member of the Per-
manent Court of Arbitration in 1910.

Kamarovski, an outspoken pacifist, worked on the progress of a more stable 
international order through the belief in and application of (international) law and 
the rights of peoples, and credited a role to peaceful settlement of international 
disputes12. Kamarovski’s doctoral dissertation on an international court became 
known in its French translation: ‘Le tribunal international’13.

According to Kamarovski, organized peace, secured through law, is the ultimate 
goal developing out of the idea of peace amongst nations and out of the idea of an 
international tribunal14. Kamarovski, as a contemporary, witnessed a new kind of 
effort, unknown until a couple of years before, of resort to international arbitration 
for the resolution of contentious cases. Kamarovski noticed it growing into a fea-
ture of general interest after the troublesome but rewarding outcome of the inter-
national arbitration of the Alabama-case. This is evidenced in the view of Kamarovski 
by Art. 16 of the 1874 Treaty of Bern15 – establishing the Universal Postal Union-, 
and by the member states embracing international arbitration for the peaceful set-
tlement of an international dispute in the aforementioned domain16. For the defini-
tion of international arbitration and the competence of international arbitrators, 

11 http://www.idi-iil.org/; accessed 25 June 2013.
12 grabar, V.E., The History of International Law in Russia, pp. 373-377.
13 Kamarowsky, L., Le tribunal international, (translated into French, by Serge de Westman, pref-

aced by Jules Lacointa), Paris, A. Durand et Pedone-Lauriel Éditeurs, 1887.
14 Kamarowsky, p. 233.
15 “In case of disagreement between two or more members of the Union as to the interpretation of 

the present treaty, the question in dispute shall be decided by arbitration. […]”
16 Kamarowsky, p. 264-265.
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Kamarovski refers17 to the good initiatives of the ‘Institut de droit international’: 
the sessions of geneva (1874)18, The Hague (1875)19 and Zurich (1877)20. 

Another and even more famous prominent person in the Russian international 
law province was the Russian lawyer and diplomat Fyodor Fyodorovich Martens 
or Friedrich Fromhold von Martens (1845–1909), author of “International Law of 
Civilised nations” (written in Russian, translated into german and French). Mar-
tens was to play a pathbreaking role at the 1899 and 1907 Hague Peace Confer-
ences.

Kamarovski and Martens shared similar views, both rejected retorsion and re-
prisals, embargo and pacific blockade. Kamarovski was an even greater opponent 
of all those retaliatory measures, since they endanger the weaker state in its ri-
valry with a stronger state and may cause warfare. Martens was adversary of repris-
als, from a legal, moral, and philosophical point of view, and most Russian 
scholars shared this view21. 

2.5 harvest of the nineteenth century heyday

The nineteenth century is known as the heyday of international arbitration22. The 
nineteenth century history has delivered several fundamental cornerstones of in-
ternational arbitration. The compromis, the special agreement for submission of a 
dispute to arbitration, became a constitutive element. At the end of the century the 
compromissory clause in a treaty, authorizing a priori resort to arbitration on the 
basis of a special provision, developed into common practice; before the last dec-

17 Kamarowsky, p. 266, 269.
18 At the 1874 Session in geneva the ‘Institut de droit international’ had presented recommenda-

tions for the avoidance of procedural problems in international arbitration matters. The Italian 
jurist specialized in international arbitration P.S. Mancini (1817-1888) had drafted the recom-
mendations together with T.M.C. Asser (1838-1913), a Dutch jurist, specialized in (interna-
tional) commercial law, co-founder of the “Revue de droit international et de législation com-
parée” (1869), co-founder of the “Institut de droit international” (1873), founder of the Hague 
Conference on Private International Law (1893), delegate to the 1899 and 1907 Hague Peace 
Conferences, co-instigator to establish the Permanent Court of Arbitration in 1899, laureate of 
the nobel Peace Prize in 1911, and visionary of the future Hague Academy of International 
Law (1923).

19 On the basics of international arbitration and the composing elements of a compromis.
20 Comprising the recommendation to include compromissory clauses in international treaties 

stipulating a recourse to international arbitration in case of a dispute with respect to the inter-
pretation or application of an international treaty; the document was authored by Levin gold-
schmidt (1828-1897), german Professor of Law.

21 grabar, V.E., The History of International Law in Russia, pp. 528-529.
22 Eijffinger, A., The 1899 Hague Peace Conference, p. 364. Verzijl, J.H.W., International Law in 

Historical Perspective, p. 73 ; Verzijl concludes to a modest progress in the practice of submit-
ting to the judgment of a third party during the nineteenth century and observes a steep increase 
in the interbellum and a complete standstill and decline after the Second World War (up to 
1976). L.B. Sohn concludes to the amount of more than 200, a calculation based on Stuyt, 
A.M., Survey of International Arbitrations, 1794-1970, Leiden, Sijthoff, 1972, 2nd ed., pp. 10-
237, vide, Sohn, L.B., International Arbitration in Historical Perspective, p. 11.
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ade, no general treaty and rarely a special treaty recognized an ‘a priori’ agreement 
on recourse to arbitration23.

3. THE FIRST HAgUE PEACE COnFEREnCE OF 1899.  
THE ‘SECOnD PHASE’ STARTS

3.1 Russia takes command

It is a well-known fact that Czar nicolas II was the statesman who initiated the 
1899 Hague Peace Conference. Czar nicolas II obviously had two main objectives 
for a gathering of all nations. His chief reasons were in the domain of the armed 
forces. Firstly he needed to reduce the home budget for military expenses. Con-
cluding a global agreement on disarmament and reducing rivalry between the armies 
of industrialized European countries was the road to take for achieving this goal. 
Secondly, Czar nicolas II was observing a rise in military technology that, in the 
end, during warfare, would result in severe losses and human suffering. At a first 
glance, developing systems for pacific settlement of international disputes was 
more of a subsidiary ambition. 

In August 1898 a circular letter enveloping an invitation and a convocation for 
an international meeting on ending the arms race was sent to embassies and con-
sulates in St. Petersburg. It had been distributed by the Minister of Foreign Affairs 
of Czarist Russia, M.n. Mouravieff, who tried to achieve peace and end the arms 
race – the objectives of the conference. The Russian lawyer and diplomat F.F. 
Martens was not positive in his first reaction, because for him international disar-
mament was a utopian ambition, although in a scholarly sense he had favoured 
universal peace as the ultimate goal of international law24. 

3.2 Peaceful settlement of international disputes scheduled

In October 1898, Martens, preparing the definitive programme for the interna-
tional meeting, had turned the conference, whose initial goal was limited to disar-
mament, into one on the prevention of armed conflicts by pacific means at the 
disposal of international diplomacy for the preservation of universal peace, and, 
in addition, on the possible reduction of excessive armaments. Martens obliged 
States to first attempt means for peaceful settlement of international disputes, such 
as mediation and arbitration, before taking up arms to defend rights and legal in-
terests. Martens also advocated the creation and establishment of an international 
arbitration mechanism through an international court. In his earlier academic work, 

23 Verzijl, J.H.W., International Law in Historical Perspective, pp. 75-76. grewe, W.g., The 
Epochs of International Law, p. 520-521. grewe identifies a development in arbitration during 
the nineteenth-century in which a judicial procedure executed by authoritative, expert and im-
partial lawyers, replaces the earlier practice of political arbitrators, such as statesmen and kings.

24 Pustogarov, V.V., Our Martens, pp. 157-158.
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Martens had explained and furthered the principle of recourse by sovereign States 
to an international tribunal on a voluntary basis25.

The german Emperor Wilhelm II reacted against disarmament by demanding 
a declaration on inviolability of frontiers, and the absence of an overseeing or-
ganization executing the ensuing treaty made him cast doubt on the initiative. 
nevertheless, germany and many countries, such as France, the United States of 
America, China and Japan accepted the Russian initiative26. 

On 11 January 1899 the Russian Ministry of Foreign Affairs issued the confer-
ence programme, the “Rescript”. Point 8 stated the use by States of good offices27, 
mediation28, and voluntary arbitration29. The Dutch Minister of Foreign Affairs, 
W. H. de Beaufort, shared his belief in the beneficial principle of arbitration with 
the Dutch diplomatic staff in a letter of 25 January 189930. 

In the early spring months thereafter Martens advocated a voluntary arbitration 
court for the settlement of disputes and conflicts between States31. In March and 
April 1899 Martens introduced the international commissions of inquiry “from 
among the best representatives of diplomacy, warfare, and science”32.

3.3 The Third Commission at work and germany’s negative stand

During the 1899 Hague Peace Conference, in which 26 countries participated, the 
so-called Third Commission (under the French Presidency of Léon Bourgeois) 
worked on a draft Convention for the Pacific Settlement of International Disputes, 
proposed by the Russian delegation (Martens). The first part consisted of the found-
ing of a permanent court of arbitration, the second topic was the binding nature of 
recourse to the permanent court of arbitration for certain types of disputes, and the 
third item was made up by the establishment of international inquiry commissions. 
germany was negative on a permanent court of arbitration and – struggling with 

25 Pustogarov, V.V., Our Martens, pp. 162, 165-166.
26 Pustogarov, V.V., Our Martens, pp. 159, 162.
27 The settlement practice of good offices implies that a third party actively assists in shaping 

the will to communicate and in investigating the possibilities and conditions to start or renew 
negotiations, but the third party refrains from direct participation in the subject-matter of the 
dispute to be settled.

28 Mediation means negotiation assisted by a third party actively involved in the eventual settle-
ment of the dispute by organizing meetings for the disputing parties and by presenting solutions 
to the conflicting parties. A more contemporary example of mediation is the Papal Mediation 
concerning the Beagle Channel between Argentina and Chile in the years 1978 to 1984.

29 Pustogarov, V.V., Our Martens, pp. 166-167. “8. Acceptance, in principle, of the use of good of-
fices, mediation, and voluntary arbitration, in cases where they are available, with the purpose 
of preventing armed conflicts between nations; understanding in relation to their mode of ap-
plication and establishment of a uniform practice in emplying them”, vide, Rosenne, S., (comp. 
and ed.), The Hague Peace Conferences of 1899 and 1907 (etc.), p.25.

30 Smit, C. (ed.), Bescheiden betreffende de buitenlandse politiek van nederland 1848-1919, 
Derde Periode 1899-1919, Eerste Deel 1899-1903 (R.g.P. 100), The Hague, Martinus nijhoff, 
1957, p. 2. 

31 Pustogarov, V.V., Our Martens, pp. 169-170.
32 Pustogarov, V.V., Our Martens, p. 170.
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the matter of national sovereignty – especially rejected the binding character of an 
arbitral award. Martens continued pleading for both. A collision between germany 
and the supporters of binding arbitral awards was imminent, and created a threat 
to the success of the 1899 Hague Peace Conference33. 

3.4 The Convention in progress

The Convention for the Pacific Settlement of International Disputes became one 
of the first multilateral treaties in this field. The conclusion of the 1899 Convention 
is the final stage in an evolution during the nineteenth century that stands for an 
increase of submissions of disputes between States in particular to arbitration. 

The preamble of the 1899 Convention expresses a strong desire for the main-
tenance of the general peace, to which the friendly settlement of international 
disputes contributes, along the lines of law and according to the principles of in-
ternational justice, and with a clear role for the Permanent Court of Arbitration. 
Art. 16 of the 1899 Convention recognizes arbitration as the most effective and 
equitable means of settling disputes of a legal nature, especially for the interpreta-
tion and application of international conventions, and when diplomacy might have 
failed to reconcile.

Implicitly, one reads the appreciation of compulsory jurisdiction in Art. 16, a 
high ambition that was not going to be accepted unanimously, chiefly after ger-
many had opposed to this obligatory character out of fear of losing its sovereignty 
in foreign policy matters. The 1907 Convention for the Pacific Settlement of In-
ternational Disputes, a revision of the 1899 Convention, even more promotes the 
recourse to arbitration (in Art. 38, the renumbered Art. 16).

The section of the 1899 Convention dealing with International Arbitration (Ti-
tle IV) starts in Art. 15 with the enumeration of the crucial features of interna-
tional arbitration. The delineation of the recent past of nineteenth century 
international arbitration practice and scholarship is translated into the objectives 
of international arbitration: 1] settlement between States 2] by judges 3] of their 
own choice, and 4] on the basis of respect for law. The 1907 Convention equivalent, 
Art. 37, in its second section, presupposes ‘an engagement to submit in good faith 
to the award’. This addition, Art. 18 of the 1899 Convention, formulates the le-
gally binding nature of the award. 

During the meetings of the Third Commission on Art. 19 of the 1899 Conven-
tion the Russian delegation very much emphasized the virtue of obligatory arbitra-
tion, notwithstanding the german opposition. The conclusion was reached that it 
would concern “the general treaties and the special treaties which already provide 
an obligation on the part of the signatory Powers to resort to arbitration”, and 
secondly it concerns a declaration “by which the Powers reserve the right to con-
clude, either before the ratification of the present treaty, or afterward, new agree-
ments, general or special, with a view to extending obligatory arbitration to all 

33 Pustogarov, V.V., Our Martens, pp. 179-180.
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cases which they deem possible of submission thereto”34. Final wording is very 
much in line with this.

On the non-legal modalities of peaceful settlement of international disputes the 
1899 Convention reflected as follows. Art. 2 and Art. 3 attribute a role to “friend-
ly Powers” to pursue good offices and mediation “before an appeal to arms” and 
the same friendly Powers are allowed to intervene in a dispute, since they possess 
“the right to offer good offices or mediation even during the course of a conflict”. 

Art. 9 of Title III On International Commissions of Inquiry echoes the remnants 
of obligatory submission; by mitigating the phrasing and changing it into “so far 
as circumstances allow” the obligatory nature had been diminished during delib-
erations. Still, exclusions and reservations on (national) ‘honor and vital interests’ 
were stipulated by the countries involved.

3.5 Birth of the Permanent Court of Arbitration 

The establishment of the Permanent Court of Arbitration came along with the 1899 
Convention. For a better understanding of the Permanent Court of Arbitration and 
its operations it is necessary to parse the name, since it is a misnomer. The Perma-
nent Court of Arbitration is neither permanent nor a court; it is an ongoing series 
of ad hoc arbitration tribunals, for which ad hoc arbitrators are being selected 
continuously, who are registered on a list (and to that extent it does not establish 
institutionally an arbitration expertise). After this dissection it follows that it is 
only the bureau, often functioning as a sort of registry, that can be identified as the 
continuous or permanent element.

Shabtai Rosenne calls the Permanent Court of Arbitration a ‘principal innova-
tion’ in the spheres of international arbitration, although it is not a court in the 
conventional sense, merely an administrative organization, acting as a registry for 
enquiries and conciliations, and as an appointing authority of an arbitrator when 
one or another party to an arbitration agreement has not taken action itself to make 
required appointments35.

According to Art. 20 of the 1899 Convention for the Pacific Settlement of In-
ternational Disputes (Art. 41 of the 1907 Convention), it is the object of the Per-
manent Court of Arbitration to facilitate an immediate recourse to arbitration for 
international differences that could not have been settled by diplomacy.

Parties consent to go to arbitration in the following circumstances: 1] on the 
basis of a special agreement or compromis, 2] after States have committed them-
selves in a bilateral or multilateral treaty to seek recourse to arbitration for peace-
ful settlement of international disputes, 3] because a clause in a treaty obliges States 
to submit a dispute to arbitration.

By and large, the compromis deals with the composition of the tribunal, the 
disputed question and the procedure and applicable law to settle the dispute. Usu-
ally, three or five arbitrators are appointed, each party chooses one or two and the 

34 Rosenne, S., (comp. and ed.), The Hague Peace Conferences of 1899 and 1907 (etc.), p. 48.
35 Rosenne, S., (comp. and ed.), The Hague Peace Conferences of 1899 and 1907 (etc.), p. xxi.
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third or fifth, who is presiding over the arbitration, is appointed by both parties in 
full harmony, or through external intervention. It has occurred however that a 
single appointed arbitrator constituted the bench. 

germany’s opposition is known. The United States of America, although push-
ing for a permanent court, were nevertheless equally hesitant to accept compul-
sory jurisdiction in general. The Secretary of State, John Hay, even gave instructions 
to make reservations and exclude from arbitration the kind of disputes affecting 
political independence and territorial integrity (‘vital interests, independence and 
honour’), basically not unlike many countries.

The 1899 Convention paved the way for the institutionalization of interna-
tional justice, embodied in the Permanent Court of International Justice (of 1920) 
and the International Court of Justice (of 1946). Soon after the adoption of the 
Convention the inquiry commissions showed their usefulness. Martens had been 
a pragmatic negotiator; Kamarovski regretted the non-recognition of the obligato-
riness of the Permanent Court of Arbitration, for the binding nature would have 
helped strengthen universal peace36.

4. THE SECOnD HAgUE PEACE COnFEREnCE OF 1907. THE 
‘SECOnD PHASE’ COnTInUED

4.1 Coming together again

After the Russo-Japanese War in 1905, the Russian Czar nicolas II convened the 
1907 Second Hague Peace Conference, with great support of the United States of 
America. Martens had again drafted a Memorandum that was to serve as a Russian 
proposal for the new Conference. It contained a section on the improvement of the 
provisions of the Convention for the Pacific Settlement of International Disputes37.

national honour and vital interests continued to be banned from peaceful inter-
national dispute settlement in 1907, but the obligation to submit had gained quite 
some support. Over one hundred international agreements contained compromis-
sory clauses, unmistakeably induced by the 1899 Convention for the Pacific Set-
tlement of International Disputes. Therefore the compulsory nature of 
international arbitration within the framework of the 1899 Convention was a con-
ference item again in 1907. The so-called ‘obligatorium’ was recognized and agreed 
upon by the majority of the delegations at the 1907 Hague Peace Conference, but 
germany, adamant on unanimity, and itself an opponent of the compulsory make-
up, could not agree and without german consent the initiative came to an end, 
again due to germany’s firm belief in State sovereignty.

Art. 38 of the 1907 Convention for the Pacific Settlement of International Dis-
putes, on recognition and recourse, reads in its revised phrasing: “In questions of 
a legal nature, and especially in the interpretation or application of international 

36 Pustogarov, V.V., Our Martens, p. 189.
37 Pustogarov, V.V., Our Martens, p. 300.
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conventions, arbitration is recognized by the contracting Powers as the most ef-
fective, and, at the same time, the most equitable means of settling disputes which 
diplomacy has failed to settle. Consequently, it would be desirable that, in disputes 
about the above-mentioned questions, the contracting Powers should, if the case 
arose, have recourse to arbitration, in so far as circumstances permit”. The remark-
able, newly inserted, reserved second sentence of Art. 38 has been analyzed by 
Christian Tomuschat as cautious wording resulting from progress in legal thinking 
on virtue and value of arbitration for the peaceful settlement of international disputes 
on the one hand, but also mirroring the still dominant idea of sovereignty of the 
State in international affairs on the other hand38.

4.2 Court of Arbitral Justice

The plan of the Court of Arbitral Justice, proposed by the United States of Amer-
ica delegate Joseph Choate, with great Russian support and with the backing of 
great Britain, was not meant to supplant the Permanent Court of Arbitration, but 
to exist next to the latter, as a similar institution, albeit truly Permanent and hon-
estly a Court. Basically the Court of Arbitral Justice is an elaboration of Art. 16 
and Art. 20 of the 1899 Convention for the Pacific Settlement of International 
Disputes. Confirmation of arbitration as an effective and equitable means of settling 
disputes (Art. 16) and an endorsement of the provision for immediate recourse to 
arbitration for international differences (Art. 20). The Court of Arbitral Justice 
should possess more power, real permanency, judicial independence and a provi-
sion for effective immediate recourse, and could re-establish the image of interna-
tional justice.

germany, interestingly, supported the formation of this Court of Arbitral Justice 
in 1907, in the belief that it could develop into a good competitor of the Permanent 
Court of Arbitration, over which, by then, the bestowal with compulsory power 
was still pending. Belgium explained that States would never accept such a kind 
of permanent justice. Others emphasized the large flexibility for which interna-
tional arbitration was becoming increasingly valuable39.

Although drafted already in detail, the proposal was not unanimously embraced. 
The quantity of judges on the bench and the selection and appointment procedures 
had developed into unsurmountable hurdles. In the end the Court of Arbitral Justice 
remained nothing but a recommendation, though essential, unanimously recognized, 
in particular for the zest and zeal of obligatory arbitration.

4.3 general amendments in the articles on the Permanent Court of 
Arbitration 

The first group of amendments in the 1899 Convention for the Pacific Settlement 
of International Disputes concerned the articles on the Permanent Court of Arbitra-

38 Tomuschat, C., Article 36 (etc.), p. 593.
39 Tams, Christian J., Bouguillon C., La Deuxième Conférence (etc), p. 84.
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tion. The 1902 ‘Pious Funds’-case and 1903-1904 ‘Venezuelan Loans’-case had 
revealed some unclear procedural facets in the requirements of the compromis and 
imprecision regarding competence. Therefore a new Art. 53 was inserted, as were 
several articles of a procedural or logistical kind.

Other articles were only going through a merely marginal revision. Art. 20 of 
the 1899 Convention on the Peaceful Settlement of International Disputes was 
slightly amended (as was Art. 41 in the 1907 Convention) in its wording on the 
Permanent Court of Arbitration: “With the object of facilitating an immediate re-
course to arbitration for international differences, which it has not been possible 
to settle by diplomacy, the signatory (Art. 41 in the 1907 Convention: contracting) 
Powers undertake to organize (Art. 41 in the 1907 Convention: maintain) a Per-
manent Court of Arbitration, (Art. 41 in the 1907 Convention: as established by 
the First Peace Conference,) accessible at all times and operating, unless otherwise 
stipulated by the parties, in accordance with the Rules of Procedure inserted in the 
present Convention.

4.4 international Commissions of inquiry

The international inquiry commissions were the second topic that went through 
thorough and sophisticated rewriting in 1907 (Art. 9 et seq. of the 1907 Convention 
for the Pacific Settlement of International Disputes). However, not unlike in the 
case of the 1899 Convention, the outcome remained identical. Although many 
articles were inserted for closer instruction after the lessons learnt from the Dogger 
Bank-case of 1904, the gist had not changed and consequently the voluntary spir-
it of the institution of an impartial and conscientious international inquiry com-
mission investigating and elucidating differences of opinion on points of fact had 
not been overtaken by a compulsory stand. Still, the sensitive matters of national 
honour and vital interest were excluded and could not be the subject of an inter-
national inquiry commission40.

4.5 global attendance and views on compulsory arbitration 

18 of the 44 participating states in 1907 were from Latin America. All American 
states at the 1907 Second Hague Peace Conference supported the obligatory arbi-
tration project, although reservations were stipulated. The States from the western 
hemisphere all agreed to the Final Act of 18 October 190741.

40 The vehicle of inquiry happened to be in use in the years up to the First World War, and in the 
maritime domain (Tavignano-, Tiger-, Tubantia-cases), but had become almost extinct until the 
Red Crusader-case of 1961 (a British-Danish fishery dispute) was investigated by an instituted 
inquiry. The adoption of the Declaration on Fact-finding by the United nations in the Field of 
the Maintenance of International Peace and Security (A/RES/46/59, 9 December 1991) once 
again reanimated inquiry as a modality for peaceful settlement of international disputes.

41 Cançado Trindade, A.A., The Presence and Participation of Latin America at the Second Hague 
Peace Conference of 1907, p. 59.
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Japan – although at the beginning highly favouring compulsory arbitration – 
started objecting to it, having been disappointed over developments at the Perma-
nent Court of Arbitration (1905 Japanese House Tax-award). After the 
Russo-Japanese War of 1904-1905, Japan had achieved the status of imperialist 
power and tended to rely more on force than on law42.

It is impossible to think of international adjudication without thinking of Elihu 
Root. He was a prominent member in the delegation of the United States of Amer-
ica to the 1907 Second Hague Peace Conference and he insisted on a permanent 
international tribunal. James Brown Scott acted as “indispensable expert on arbitra-
tion and adjudication”, and it was Brown Scott who, from the American side, in 
cooperation with Russia (Martens), energetically proposed compulsory arbitration 
and a permanent tribunal43.

4.6 The Netherlands and the 1907 Convention for the Pacific 
Settlement of international disputes

In the netherlands the Dutch Minister of Foreign Affairs, D.A.W. van Tets van 
goudriaan, informed Queen Wilhelmina in a letter of 30 January 1906 about the 
projected Second Hague Peace Conference and the programme comprising  
1] international commissions of inquiry and their operational procedures, 2] the 
matter of compulsory international arbitration, 3] regulation of functions and  
organization of the International Arbitration Court, and 4] improvements to be 
introduced in the arbitral procedures44. 

On 5 February 1906 State Councillor T.M.C. Asser writes Van Tets van goudri-
aan and complains about the intended revision of the Permanent Court of Arbitra-
tion in relation to the rejection by germany in 1899 of the original wording in the 
1899 Convention for the Pacific Settlement of International Disputes on compul-
sory arbitration. For Asser the whole plan of 1899 had become diluted; for him the 
Hague Peace Conference was a misnomer and the Permanent Court of Arbitration 
was not named properly either, since it had become simply a list of well-known 
and competent international law professionals, for which constitutionalization and 
institutionalization of the Permanent Court of Arbitration had not been necessary. 
Asser suggests to establish a Permanent Commission staffed by three persons who 
will adjudicate in small-scale arbitrations in an uncomplicated and inexpensive 
procedure; this would be conducive to creating a positive image of the Permanent 
Court of Arbitration, whose ad hoc composition was considered to be too expensive 
and which was continually suffering from its temporary nature. Asser is afraid that 
these weaknesses would undermine the progress of the Permanent Court of Arbi-

42 Murase, S., The Presence of Asia at the 1907 Hague Conference, p. 88-89.
43 Koskenniemi, M., The Ideology of International Adjudication and the 1907 Hague Conference, 

pp. 128-129, 138.
44 Smit, C. (ed.), Bescheiden betreffende de buitenlandse politiek van nederland 1848-1919, 

Derde Periode 1899-1919, Tweede Deel 1903-1907 (R.g.P. 102), The Hague, Martinus  
nij hoff, 1958, p. 606-609.
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tration and cause germany’s support to be lost. Asser pleads for the removal of the 
sentence on compulsory international arbitration from the convocation45. 

On 11 February 1907 Van Tets van goudriaan writes to Queen Wilhelmina and 
conveys the government’s (Asser’s) doubts with respect to scheduling the compul-
sory international arbitration; in his opinion non-acceptance would hamper the 
honourable principle as such too much46. 

Incensed, D.A.W. van Tets van goudriaan, the Minister of Foreign Affairs, 
writes the leader of the Dutch delegation at the 1907 Hague Peace Conference, 
W.H. de Beaufort, the former Dutch Minister of Foreign Affairs, on 19 July 1907 
that the Dutch government had formally considered the time not yet appropriate 
to have compulsory international arbitration on the negotiation table nor to include 
compulsory arbitration into a treaty. Delegation member Asser however, contrary 
to the instructions of the Ministry, had pleaded in favour of compulsory interna-
tional arbitration for the Court of Arbitral Justice to be established. Van Tets van 
goudriaan had preferred Asser to have postponed his pronouncement at least until 
compulsory international arbitration had been agreed upon for the Permanent Court 
of Arbitration. The Court of Arbitral Justice was going to become permanent and 
would produce case law. Hesitant and fearsome States would subsequently be even 
more confirmed in their attitude and withdraw from adherence to the Permanent 
Court of Arbitration. Even so, when the Court of Arbitral Justice would come into 
existence, the Dutch would not oppose anything whatsoever any longer47.

4.7 The Final Act and closing statements

The Final Act of the 1907 Hague Peace Conference agreed upon a declaration 
asking for the unanimous affirmation of the admission of the principle of obliga-
tory arbitration and aiming at the declaration that especially disputes relating to 
the interpretation and application of the provisions of international agreements be 
submitted to international arbitration without restriction48. The Final Act also rec-
ommended (“uttered the following voeu[x]”) the “adoption of the […] draft of the 
Convention for the creation of a Court of Arbitral Justice, and putting it into force 
as soon as an agreement has been reached respecting the selection of the judges 
and the constitution of the Court”49.

45 Smit, C. (ed.), Bescheiden betreffende de buitenlandse politiek van nederland 1848-1919, 
Derde Periode 1899-1919, Tweede Deel 1903-1907 (R.g.P. 102), The Hague, Martinus ni-
jhoff, 1958, p. 616-617.

46 Smit, C. (ed.), Bescheiden betreffende de buitenlandse politiek van nederland 1848-1919, 
Derde Periode 1899-1919, Derde Deel 1907-1914 (R.g.P. 106), The Hague, Martinus nijhoff, 
1961, p. 6-7.

47 Smit, C. (ed.), Bescheiden betreffende de buitenlandse politiek van nederland 1848-1919, 
Derde Periode 1899-1919, Derde Deel 1907-1914 (R.g.P. 106), The Hague, Martinus nijhoff, 
1961, p. 127-128.

48 Rosenne, S., (comp. and ed.), The Hague Peace Conferences of 1899 and 1907 (etc.), p. 411.
49 Rosenne, S., (comp. and ed.), The Hague Peace Conferences of 1899 and 1907 (etc.), p. 411.
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In 2007 the Hague Academy of International Law organized a ‘Colloque’ or 
Workshop to commemorate the Second Hague Peace Conference of 1907. For 
Professor Yves Daudet, Secretary-general of the Hague Academy of International 
Law, convener of the symposium “Topicality of the 1907 Hague Conference, the 
Second Hague Conference”, the extent to which the rules of 1907 still respond to 
the needs of 2007 is the legitimate reason for the conference inquiry50. Arthur 
Eyffinger gives an answer as he concludes on the results of the 1907 Second Hague 
Peace Conference: ”Arbitration was confirmed as the ‘most effective and most 
equitable’ form of dispute settlement (Art. 38). Still, the principle of obligatory 
arbitration, still widely ridiculed in 1899, was no longer contested”51.

5. THE LEAgUE OF nATIOnS EPOCH. THE ‘THIRD PHASE’

5.1 The Permanent Court of international Justice

Many authors make a direct linear connection between the 1907 Convention for 
the Pacific Settlement of International Disputes and the 1907 Draft Convention for 
the Creation of a Court of Arbitral Justice on the one hand and the Covenant of the 
League of nations and the Statute establishing its Permanent Court of Interna-
tional Justice in 1922 on the other. Compulsory arbitration had been unacceptable 
at the 1899 and 1907 Hague Peace Conferences and in 1907 the Court of Arbitral 
Justice had failed to come into existence as well. Still, the reasoning and the drafts 
and formal conventions have contributed to the Statute of the Permanent Court of 
International Justice, for which jurists started their intellectual work in 192052.

The League of nations Covenant Art. 12 and Art. 13 (1) and (2) mention that 
‘any dispute likely to lead to a rupture’ will be submitted ‘to arbitration or judicial 
settlement’ and says that the kind of disputes may involve 1] the interpretation of 
a treaty, 2] any question of international law, 3] the existence of a fact which if 
established would constitute a breach of any international obligation, and 4] the 
nature and extent of the reparation to be made for the breach of an international 
obligation53. 

50 Daudet, Y. (ed.), Actualité de la Conférence de La Haye de 1907, Deuxième Conférence de la 
Paix. Colloque La Haye, 6-7 septembre 2007/Topicality of the 1907 Hague Conference, the 
Second Peace Conference. Workshop The Hague, 6-7 September 2007, Leiden [etc.], Brill-
Martinus nijhoff, 2008, p. xviii.

51 Eijffinger, A., A Highly Critical Moment, p. 219.
52 On the work of the Advisory Committee of Jurists on the Permanent Court of International Jus-

tice, vide, Cançado Trindade, A.A., Towards Compulsory Jurisdiction (etc.), XXXVIII (2011), 
pp. 288-296.

53 Textually, a resemblance with 1] Art. 16/Art. 38 of the 1899/1907 Convention for the Peaceful 
Settlement of International Disputes: ”In questions of … interpretation or application of inter-
national conventions …”; and 2] Art. 36 of the Statute of the Permanent Court of International 
Justice (16 December 1920): “The Members of the League of nations and the States … rec-
ognize … the jurisdiction of the Court in all or any of the classes of legal disputes concerning: 
(a) the interpretation of a treaty; … (etc.)”; and 3] Art. 36 (2) of the Statute of the International 
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With the creation of the Permanent Court of International Justice, through the 
League of nations Covenant Art. 14, administering the complex of international 
justice based on the League of nations Covenant Art. 12 and Art. 13 (1) and (2) 
basically came to this Court.

In 1922, the Permanent Court of International Justice was still lacking compul-
sory jurisdiction in all legal inter-state controversies. According to Verzijl, “the 
time was not yet ripe for such a step”. Verzijl connects this fact to the so-called 
Raul Fernandes Clause or Optional Clause inserted in Art. 36, allowing for reser-
vations, in the hope of attracting its wider acceptance by States54. In Verzijl’s view, 
if all disputes had compulsorily gone to adjudication, it had also meant an end to 
arbitration55. 

5.2 The Kellogg-Briand Pact

The League of nations and the Kellogg-Briand Pact or more officially ‘general 
Treaty for Renunciation of War as an Instrument of national Policy’, the ultimate 
milestone in the outlawing of war, epitomize the centrally organized politics of the 
ban on aggressive warfare and armed reprisals. Art. 2 stipulates the obligation of 
the parties to settle their disputes by pacific means: “The High Contracting Parties 
agree that settlement or solution of all disputes or conflicts of whatever nature or 
of whatever origin they may be, which may arise among them, shall never be sought 
except by pacific means”.

Art. 1 of the 1899/1907 Hague Convention for the Pacific Settlement of Inter-
national Disputes had not yet forbidden war in general, since it obliges states to 
“use their best efforts to insure the pacific settlement of international differences” 
and by doing so States “obviat[e], as far as possible, recourse to force in the rela-
tions between States”. Art. 12 of the League of nations Covenant had still not 
prohibited resort to war after a dispute between States came into being that was 
likely to lead to a rupture; firstly, though, the dispute must be submitted to arbitra-
tion, judicial settlement or inquiry.

The centralizing policy and central location of arbitration and adjudication based 
on the 1899 and 1907 Conventions for Peaceful Settlement of International Dis-
putes, still diametrically opposed the ongoing domination of the idea and practice 
of decentralized state sovereignty56. 

Court of Justice: “The states … recognize … the jurisdiction of the Court in all legal disputes 
concerning: a. the interpretation of a treaty; … (etc.)”. See also, Tomuschat, C., Article 36 
(etc.), pp. 593-595.

54 Verzijl, J.H.W., International Law in Historical Perspective. (etc.), p. 88, op. cit. note 9. On 
the Raul Fernandes Clause, and the escape out of the stalemate, see also, Cançado Trindade,  
A.A., The Presence and Participation of Latin America at the Second Hague Peace Conference 
of 1907, p. 69; Cançado Trindade, A.A., International Law for Humankind. Towards a new 
Jus gentium. general Course on Public International Law, Vol. II, p. 219; Cançado Trindade,  
A.A., Towards Compulsory Jurisdiction (etc.), XXXVIII (2011), pp. 292.

55 Verzijl, J.H.W., International Law in Historical Perspective. (etc.), p. 88.
56 Caflisch, L., Cent ans (etc.), pp. 260-261.
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5.3 The 1928 general Act for the Pacific Settlement of international 
disputes

Subsequent to the League of nations Covenant, attributing a judicial responsibil-
ity to the Permanent Court of International Justice and referring to arbitration as a 
settlement mechanism, and following upon the Kellogg-Briand Pact, the “gen-
eral Act for the Pacific Settlement of International Disputes” – enumerating con-
ciliation, judicial settlement, and arbitration as mechanisms for peaceful settlement 
of international disputes – was adopted by the League of nations on 26 September 
1928. The general Act provided for the compulsory submission of disputes between 
parties to the act (which have not been settled by negotiations or a reconciliation 
procedure) to the Permanent Court of International Justice. 23 States, members of 
the League of nations, ratified the general Act; it also allowed for reservations, 
an option for which countries had opted. 

Collier and Lowe regard the general Act as a multilateral treaty specifically for 
the settlement of disputes, containing “provisions … [that] permit one party to take 
another before the Court, which bear a close similarity to the Optional Clause of 
the Statute of the ICJ”57. W.g. grewe looks upon the general Act as “the last effort 
to create a comprehensive instrument for the settlement of disputes by way of 
combined procedures of conciliation, arbitration and adjudication”58. The general 
Act is considered as the deathblow to arbitration and to the Permanent Court of 
Arbitration, because the general Act so much prioritizes compulsory adjudication 
through the Permanent Court of International Justice59.

The general Act explicitly and for the first time named conciliation as a third 
party means for peaceful settlement of international disputes, being a combination 
of the methods of inquiry and mediation60. In 1949 the general Act was revised 
but signatories did not adhere to it very much. After World War II, the world saw 
an increase in bilateral and multilateral treaties containing compromissory clauses 
and providing for a referral to the International Court of Justice.

6. THE UnITED nATIOnS ERA. ‘FOURTH PHASE’

6.1 The United Nations, compulsory jurisdiction and the Cold war

Referring to the harvest of the epoch of the League of nations and in particular to 
the 1928 general Act – providing for the compulsory submission of disputes be-

57 Collier, J., Lowe, V., The Settlement of Disputes in International Law. (etc.), p. 137.
58 grewe, W.g., The Epochs of International Law, p. 616.
59 Verzijl, J.H.W., International Law in Historical Perspective. (etc.), p. 88.
60 Conciliation covers a factual investigation into the dispute and materializes into a report hold-

ing a key for the solution to the dispute, without binding force. According to J.g. Merrills  
“[c]onciliation has proved most helpful for disputes where the main issues are legal, but the 
parties desire an equitable compromise … through a dialogue … in which parties can cau-
tiously move a dispute closer to resolution, while at the same time preserving their freedom of 
action”, vide, Merrills, J.g., The Contribution (etc.), p. 24.
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tween parties to the general Act for decision to the Permanent Court of Interna-
tional Justice or an arbitration tribunal, and approximately 20 countries had ratified 
the general Act during the Interbellum – Verzijl voices his grief: “The United na-
tions Charter with its almost complete disdain for the principle of compulsory 
submission of legal-inter-state controversies to either the International Court of 
Justice or to arbitration has again demolished for the sake of a delusive programme 
of ‘international peace and security’ what had so carefully been built up under the 
system of the League of nations”61. Others have called it a ‘retrogression’62.

Cançado Trindade judges the forbearance to take a step forward and move 
beyond the system of the “optional clause of compulsory jurisdiction” of the 1920 
Statute of the Permanent Court of International Justice as a lost opportunity, main-
ly caused by the United States and the Soviet Union, desiring to maintain the 
status quo63. According to Allain, the continuance of voluntarism thwarted the 
proper and respectful development of international law; in 1899, 1907, 1920, and 
again in 1945 legal experts furthered compulsory jurisdiction but States resisted 
to it64. giustini deplores the fact that no advantage was taken to press more for 
judicial settlement and compulsory jurisdiction, and that the United nations Char-
ter chiefly advocates redress of political controversies. He also explains the station-
ing of the obligatorium outside the world society’s reach as a Cold War 
juxtaposition between the United States of America and the Soviet Union, both 
opposing compulsory jurisdiction and giving priority to voluntary jurisdiction65. 
The United States had acted thus in order to satisfy the US Senate66.

The Soviet Union rejected compulsory jurisdiction as an exponent of interna-
tional law dominated by the Western capitalist countries, since, in the socialist 
ideology on international law of peaceful coexistence and non-aggression, it would 
infringe upon the sovereignty of the State and its freedom67. The International Court 
of Justice was not perceived as an impartial tribunal for peaceful settlement of 
international disputes (although hundreds of treaties signed by the Soviet Union 
refer to the International Court of Justice for disputes on interpretation or applica-
tion). However, over the decades and especially in the years before and around the 

61 Verzijl, J.H.W., International Law in Historical Perspective. (etc.), p. 90.
62 gross, L., The International Court of Justice. Consideration of Requirements for Enhancing Its 

Role in the International Legal Order, in: gross, L. (ed.), The Future of the International Court 
of Justice (with a preface by Philip C. Jessup and Edvard Hambro), Dobbs Ferry n.Y., Oceana 
Publications, 1976, p. 80. Kearney, R.D., Amid the Encircling gloom, in: gross, L. (ed.), The 
Future of the International Court of Justice (with a preface by Philip C. Jessup and Edvard 
Hambro), Dobbs Ferry n.Y., Oceana Publications, 1976, p. 105. 

63 Cançado Trindade, A.A., Towards Compulsory Jurisdiction (etc.), XXXVII (2010), p. 238; for 
the deliberations of the Committee of Jurists, and in particular the drafting of Art. 36 of the 
Statute of the International Court of Justice in 1945, vide , id., XXXVIII (2011), pp. 296-305.

64 Allain, J., A Century of International Adjudication, p. 2.
65 giustini, A., Compulsory Adjudication (etc.), p. 233-235.
66 giustini, A., Compulsory Adjudication (etc.), p. 234.
67 giustini, A., Compulsory Adjudication (etc.), pp. 233-235, 252.
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end of the Cold War, the Soviet Union abandoned may reservations in interna-
tional treaties68.

The Soviet view was shared by Third World countries, albeit that they, as debt-
or nations, with courts located in the Western world, and still lacking interna-
tional law knowledge, perceived international law as an instrument of the West69 
and the colonizer. Equally, many Western countries have made reservations to the 
Optional Clause; apparently, for political reasons, these States are unwilling to 
submit their disputes to the International Court of Justice70. 

The fact that few States voluntarily subject themselves to the compulsory ju-
risdiction of the International Court of Justice by accepting the Optional Clause of 
Art. 36 (2), in conjunction with the many reservations States have filed to the 
Optional Clause of Art. 36 (2), induces Cançado Trindade to remark that States 
make use of the Optional Clause in a distorted way, denaturalizing its objective, 
disregarding its rationale, depriving it of its efficacy, and in the end making the 
Optional Clause into a meaningless instrument71.

The turn from compulsory to voluntary adherence to the jurisdiction of the 
International Court of Justice ties in with the preference of sovereign States to 
come to an understanding through negotiations.

6.2 intertwining the United Nations Charter and the Statute of the 
international Court of Justice 

6.2.1 The United Nations Charter

Art. 1 of the United nations Charter still resonates the preambles of the 1899 and 
1907 Conventions for the Peaceful Settlement of International Disputes. Around 
1900 the maintenance of the general peace and the friendly settlement of interna-
tional disputes were already closely connected, and all the same Art. 1 of the 
United nations Charter has the objective to ‘maintain international peace and se-
curity, and to that end: to take effective collective measures for the prevention and 
removal of threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace, and to bring about by peaceful means, and in conform-

68 Higgins, R., The 1907 Hague Peace Conference as a Milestone in the Development of Inter-
national Law, in: Daudet, Y. (ed.), Actualité de la Conférence de La Haye de 1907 (etc.), p. 32, 
op. cit. note 2. E.g., 1 – Art. IX of the Convention for the Suppression and Punishment of the 
Crime of genocide of December 9, 1948; 2 – Art. 22 of the Convention for the Suppression of 
the Traffic in Persons and of the Exploitation of the Prostitution of Others of March 31, 1950; 
3 – Art. IX of the Convention on the Political Rights of Women of March 21, 1953; 4 – Art. 22 
of the Convention of the Elimination of all Forms of Racial Discrimination of March 7, 1966; 
5 – Art. 29 paragraph 1 of the Convention on the Elimination of all Forms of Discrimination 
against Women of December 18, 1979; 6 – Art. 30 paragraph 1 of the Convention against Tor-
ture and Other Cruel, Inhuman or Degrading Treatment or Punishment of December 10, 1984.

69 giustini, A., Compulsory Adjudication (etc.), p. 252.
70 giustini, A., Compulsory Adjudication (etc.), p. 253.
71 Cançado Trindade, A.A., Towards Compulsory Jurisdiction (etc.), XXXVII (2010), p. 239.
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ity with the principles of justice and international law, adjustment or settlement of 
international disputes or situations which might lead to a breach of the peace’.

Art. 2 (3) continues: ‘All Members shall settle their international disputes by 
peaceful means in such a manner that international peace and security, and justice, 
are not endangered’. Art 2. (4) prohibits war. Art. 33 (1) closes the triangle: ‘The 
parties to any dispute, the continuance of which is likely to endanger the mainte-
nance of international peace and security, shall, first of all, seek a solution by ne-
gotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort 
to regional agencies or arrangements, or other peaceful means of their own choice’. 
The cited modalities of peaceful settlement of international disputes do not reflect 
any hierarchy.

The 1945 United nations Charter is obviously interlarded with the basics of the 
1928 Kellogg-Briand Pact (general Treaty for Renunciating of War as an Instru-
ment of national Policy), and is permeated by the need for and means of peaceful 
settlement of international disputes. 

6.2.2 Jurisdiction of the International Court of Justice in contentious cases

The jurisdiction of the International Court of Justice – not substantially of a dif-
ferent nature in comparison with the phrasing in the 1920 Statute of the Permanent 
Court of International Justice – is anchored in Art. 36 (1) and Art. 36 (2) of the 
Statute of the International Court of Justice. The jurisdiction of Art. 36 (1) com-
prises peaceful settlement of international disputes agreed upon by States, after 
they opt for a special agreement to settle the dispute (‘ad hoc’) . The same Art. 36 
(1) also provides for the proper conditions when an obligation under the framework 
of the United nations comes into play and when treaties contain compromissory 
clauses.

Art. 36 (2) of the Statute of the International Court of Justice deals with the 
compulsory jurisdiction or so-called Optional Clause. This Art. 36 (2) administers 
the ‘ipso facto’ recognition of the jurisdiction of the International Court of Justice, 
based on explicit (‘ante hoc’) declarations of States to accept the obligatory pow-
er. This compulsory jurisdiction comprehends 1] the interpretation of a treaty,  
2] any question of international law, 3] the existence of any fact which, if estab-
lished, would constitute a breach of an international obligation, and 4] the nature 
or extent of the reparation to be made for the breach of an international obligation. 
However, the compulsory jurisdiction is only effective and brings about a case 
when there is reciprocity, so, in relation to any other State accepting the same 
obligation.

States are entitled to limit the compulsory jurisdiction of the International Court 
of Justice by excluding certain classes of disputes. Under the ‘ratione materiae’-
reservation a special kind of subjects may be excluded from the jurisdiction; under 
the ‘ratione personae’-reservation a defined group of countries may be excluded; 
under the ‘ratione temporis’-reservation (of Art. 36 (3)) a defined timespan may 
be excluded and therefore litigation referring to that period. Implicit acknowledge-
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ment of jurisdiction (forum prorogatum; ‘post hoc’-consent) occurs as well, and 
originates merely through acts and facts.

Ian Brownlie, interestingly, observes that States, although they could have used 
the Optional Clause, nevertheless use the road of the special agreement72. Is this 
being done explicitly to express the deliberate will of both State parties to the 
dispute to enjoy the jurisdiction and judgment of the International Court of Justice? 
Will perpetuation and persistence of this conduct and trend cause a collapse of the 
compulsory jurisdiction system? 

6.2.3 The International Court of Justice and negotiation as a means of 
peaceful settlement of international disputes

The International Court of Justice has attributed value and importance to negotia-
tion as a means of peaceful settlement of international disputes, based on Art. 33 
(1) of the United nations Charter. 

The case law of the International Court of Justice makes it clear that negotiations 
do not of necessity always presuppose a more or lengthy series of notes and dis-
patches73; the case law shows that it is not necessary to have exhausted the nego-
tiation responsibility before the start of the litigation at the International Court of 
Justice 74; it learns that parties may be directed by the International Court of Justice 
to negotiate by a judicial decision binding upon them75; clarifies that judicial set-
tlement may be discontinued when negotiations have resulted in the peaceful set-
tlement of the international dispute76; explains that although Art. 33 of the Un 
Charter enumerates negotiation, enquiry, mediation, conciliation arbitration and 
judicial settlement in a certain order, other means of peaceful settlement of inter-
national disputes can be attempted simultaneously, and therefore on the one hand 
a negotiation track can be followed and, parallel to that, on the other hand recourse 
to judicial settlement can be pursued77; and instructs that the Court should not be 
prevented from exercising its judicial function when parties might be involved in 
active negotiation78.

Both J.g. Merrills and Ian Brownlie conclude that there is a certain degree of 
dissatisfactory contradiction. State parties to the dispute ask for a judgment. Trans-
ferring ‘the burden of decision-making’ back to parties may be ‘constructive’ for 
it does ‘still leave the level of command over the dispute in the hands of the liti-
gants’, parties that have to cooperate thereafter on the basis of the solution that 

72 Brownlie, I., The Wang Tieya Lecture (etc.), p. 280.
73 Mavrommatis Palestine Concessions, PCIJ Series A, no. 2, p. 13.
74 Land and Maritime Boundary between Cameroon and nigeria, Preliminary Objections, I.C.J. 

Reports, pp. 275, 303 (para. 56).
75 Fisheries Jurisdiction, I.C.J. Report 1974, p. 32; north Sea Continental Shelf, I.C.J. Reports 

1969, p. 47 para. 86.
76 Trial of Pakistani Prisoners of War, I.C.J. Report 1973, p. 347.
77 Aegean Sea Continental Shelf, Judgment, I.C.J Reports 1978, p. 12, para. 29. 
78 Military and Paramilitary Activities in and against nicaragua (nicaragua v. United States), 

I.C.J Reports 1984, p. 440, para. 106.
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they might have concluded in bilateral negotiations. nevertheless, it is equally 
vital for adjudication to transfer the subject-matter entirely to neutral, independent 
and impartial judges79.

6.2.4 Advisory Opinions of the International Court of Justice

Although the International Court of Justice might have pointed out that an Advi-
sory Opinion is a competence of the International Court of Justice to assist other 
organs of the United nations, and that the Advisory Opinion is no juridical recourse 
whatsoever, the Advisory Opinion still provides for a clarification of a disputed 
point of law that may be seen as a suitable alternative for peaceful settlement of 
international disputes, according to Rüdiger Wolfrum. It is common knowledge 
that technically the Advisory Opinions lack binding force, but, as Wolfrum explains, 
in reality the Advisory Opinion could have quite some relevance in practice in 
overcoming an actual legal dispute80.

6.3 Policy and mechanisms

6.3.1 The Manila Declaration

The 1982 Manila Declaration on the Peaceful Settlement of International Disputes81 
is a reaffirmation of Art. 33 (1) of the United nations Charter, and of the 1928 
general Act for the Pacific Settlement of International Disputes, revised in 1949. 
The Manila Declaration explicitly raises awareness of the role of the International 
Court of Justice, advocating treaty clauses on the submission of disputes on inter-
pretation and application of treaties to the International Court of Justice. The Ma-
nila declaration calls upon States, “in the free exercise of their sovereignty, to 
recognize as compulsory the jurisdiction of the International Court of Justice in 
accordance with Article 36 of its Statute”, for the sake of international peace and 
security (United nations Charter Art 2 (3)). 

6.3.2 The Secretary-General of the United Nations, adjudication and 
mediation

A strong plea for reinforcement of the role of the International Court of Justice 
came from Secretary-general Boutros Boutros ghali on 17 June 1992 in the state-
ment “An Agenda for Peace. Preventive diplomacy, peacemaking and peace-

79 Merrills, J.g., The Mosaic (etc.), pp. 362-363; Brownlie, I., The Wang Tieya Lecture (etc.), 
p. 282.

80 Wolfrum, R., Advisory Opinions: Are they a Suitable Alternative for the Settlement of Inter-
national Disputes?, in: Wolfrum, R., gätzschmann, I. (eds.), International Dispute Settlement. 
Room for Innovations?, in: Beiträge zum ausländischen öffentlichen Recht und Völkerrecht 
239, Berlin-Heidelberg, Max Planck Institut für ausländisches öffenliches Recht und Völker-
recht/Springer Verlag, 2013, pp. 39, 45, 47.

81 A/RES/37/10 AnnEX to general Assembly to the 15 november 1982.
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keeping”82. Boutros ghali called upon all member States to accept the general 
jurisdiction of the International Court under Article 36 of its Statute, without any 
reservation, before the end of the United nations Decade of International Law in 
the year 2000. next to this, he wanted States to agree bilaterally or multilaterally 
to a comprehensive list of matters they were willing to submit to the International 
Court of Justice and wanted States as well to withdraw their reservations to its 
jurisdiction in the dispute settlement clauses of multilateral treaties.

Secretary-general Ban Ki-moon has published the report “Strengthening the 
role of mediation in the peaceful settlement of disputes, conflict prevention and 
resolution”, a self-explanatory title83.

7. THE FIFTH PHASE AnD COnCLUSIOnS

7.1 Regionalization and specialization

Art. 33 (1) of the United nations Charter allows parties to any dispute to seek a 
solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial set-
tlement, resort to regional agencies or arrangements, or other peaceful means of 
their own choice. The conclusion of the 1948 Pact of Bogotá on peaceful settlement 
of international disputes is an example of regionalization; it binds the signatory 
contracting powers, Latin American countries, to accept the compulsory jurisdic-
tion of the International Court of Justice, in conformity with Article 36 (2) of its 
Statute84.

The 1957 European Convention for the Peaceful Settlement of Disputes is of a 
similar kind and another example of an instrument for the peaceful settlement of 
international disputes on a regional scale.

The International Tribunal for the Law of the Sea (ITLOS), constituted pursuant 
to the 1982 United nations Convention on the Law of the Sea (UnCLOS), may 
be seen in the series of special practices of peaceful settlement of international 
disputes, advanced by Art. 33 (1) of the United nations Charter. 

UnCLOS Art. 283 (1) regulates the obligation to exchange views concerning 
the interpretation or application of UnCLOS and to settle a dispute by negotiation 
or by other peaceful means, Art. 284 deals with conciliation, and the classic string 
of vehicles for peaceful settlement of international disputes is being completed by 
Art. 287 (1) listing four compulsory courts and tribunals entailing binding deci-

82 A/47/277-“An Agenda for Peace. Preventive diplomacy, peacemaking and peace-keeping”, 
esp. para. 39.

83 A/66/811 – “Strengthening the role of mediation in the peaceful settlement of disputes, conflict 
prevention and resolution”.

84 Ironically, Colombia has denounced the 1948 Pact of Bogotá on 27 november 2012 after a 
Judgment of the International Court of Justice on 19 november 2012 in a contentious case 
between nicaragua and Colombia, on sovereignty over several islands in the Caribbean Sea 
and fixing a single maritime boundary, that according to Colombia was rather disadvantageous; 
nevertheless, Colombia will abide by the judgment, but by its withdrawal prevents future dis-
putes concerning Colombia to be brought before the International Court of Justice.
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sions: (a) the International Tribunal for the Law of the Sea; (b) the International 
Court of Justice; (c) an arbitral tribunal; (d) a special arbitral tribunal. A closed 
system for judicial settlement, establishing inevitably compulsory jurisdiction.

The compulsory jurisdiction and binding decision-making provided by the Dis-
pute Settlement Understanding (DSU) of the World Trade Organization (WTO) is 
another example of the fourth phase in peaceful settlement of international disputes 
developments, as described by Philippe Sands85 (and an example of the fifth phase 
according to the categorization used in this paper).

Parties are expected to comply with the compulsory jurisdiction, a priori ac-
cepted, through Panels and the Appellate Body, after they have, as members, entered 
the system of the WTO. The WTO with its compulsory jurisdiction and appeal 
stage may have developed into a rather effective complex since the final respon-
sibility is still in the hands of governments, represented in Panels, and not sub-
jected to a fully impartial third party adjudicator. 

Recent years have seen a revival of the Permanent Court of Arbitration. The 
principal text remains the 1899/1907 Hague Convention for the Pacific Settlement 
of International Disputes, the 1907 Convention still offers procedural details, and 
the ‘ratione materiae’ is as always defined by the compromis. 

nowadays the Permanent Court of Arbitration litigates UnCLOS arbitrations; 
it also has developed a set of Optional Rules to govern other types of arbitrations, 
e.g. between two parties of which only one is a State; it allows and follows the 
UnCITRAL Arbitration Rules model, and it has expanded its scope to ICSID-
investor-state cases. The Permanent Court of Arbitration guarantees a high confi-
dentiality treatment, as well as cases speedily adjudicated by self-chosen arbitrators, 
under predefined applicable law, and along consented procedures.

7.2 Conclusions

Christian Tomuschat says the peaceful settlement of international disputes-system 
is unstructured, proliferated, fragmented and lacking institutionalized relationships, 
and it lacks a hierarchical structure and unity, but the wide array of mechanisms 
proves the value of and belief in international law and peaceful settlement of in-
ternational disputes86. J.g. Merrills observes complementarity and contradiction 
in the construction of a diversified system of international law. The system follows 
general rules of international law, but it also delivers fragmented law. nevertheless, 
it still holds homogeneity, it integrates and it will converge87. Alain Pellet concludes 
that there is an increasing institutionalization of mechanisms for peaceful settle-
ment of international disputes88. Judge M. Lachs puts forward that there is “… no 
incompatibility […] between the various instruments and fora to which States may 

85 MacKenzie, R., Romano, C.P.R., Shany, Y., Sands, Ph.J., Manual (etc.), pp. x-xi.
86 Tomuschat, C., Article 33 Un Charter (etc.), pp. 117-118.
87 Merrills, J.g., The Mosaic (etc.), pp. 393.
88 Pellet, A., Peaceful Settlement of International Disputes, pp. 211-212.
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resort, for all are mutually complementary”89. Ian Brownlie “think[s] the multiplic-
ity of tribunals reflects the multiplicity of relations between states, the complexities 
of regional customs and ways of doing things. It gives a wide range of prefer-
ences” and he says it is generally fine90. Caflisch emphasizes preferences of certain 
countries for regional juridical modalities91. Indeed, a multitude of courts and 
tribunals exists, for clear and good reasons, and they are complementary and dis-
tinct.

The world sees more international litigation, partly because of the globalization, 
but, more importantly, because of an increasing confidence in international law, 
and that must have paved the way for a renewed adherence to the old – 1899 and 
1907 – high ambition to establish a system of compulsory jurisdiction. A.A. Cança-
do Trindade calls compulsory jurisdiction the “vexata quaestio”, “[t]he fundamen-
tal problem underlying the whole chapter of International Law concerning 
peaceful settlement of international disputes …, unresolved from the days of the 
two Hague Peace Conferences (1899 and 1907) to date”92. 

At the unique event of the 1899 and 1907 Hague Peace Conferences, unfortu-
nately, participating States were not capable of overcoming their pride and fear as 
sovereign States and accept compulsory jurisdiction by a third – either an arbitra-
tion or adjudication – party, for the peaceful settlement of international disputes. 
In the aftermath of World War I and II, obviously, because of the urgent need of 
reconstruction of the international equilibrium, States rejected the general accept-
ance of pacific means to bridge international controversies through obligatory 
arbitration or adjudication by the International Court of Justice (or its predecessor). 
Apparently States tend to prefer avoiding a situation in which they are no longer 
in control over their future, for arbitrators and judges will determine through their 
judgments how parties in a conflict should relate. State command seems to be 
guaranteed to a larger extent when States embark upon political negotiations to 
solve the dispute. 

If States may decide to solve their disputes with the help of a third party and on 
the basis of law, they may seek settlement through arbitration in order to keep 
control for as much as possible over the proceedings, either through the selection 
of their specialist arbitrators in the domain of the dispute and the settling of the 
procedure for the case, or through briefing, guidance and directives at the start of 
the litigation. This might even be an explanation for the current renewed interest 
in international arbitration at the Permanent Court of Arbitration. States also may 
feel more confident about the dispute to be solved through an intermediary when 
it is dealt with through a regional or specialized court or tribunal.

89 Aegean Sea Continental Shelf, Separate Opinion of Judge Lachs, I.C.J. Reports 1978, p. 52.
90 Brownlie, I., The Peaceful Settlement of International Disputes in Practice, in: Pace Interna-

tional Law Review, Vol. 7 (1995, Issue 2), pp. 276-277.
91 Caflisch, L., Cent ans (etc.), p. 321.
92 Cançado Trindade, A.A., International Law for Humankind. Towards a new Jus gentium. gen-

eral Course on Public International Law, Vol. II, p. 173.
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However, over time, twice, the worldwide atmosphere has become more lib-
eral towards compulsory adjudication; in the late 1920s, at the time of the 1928 
general Act, and today, albeit through the acceptance of the jurisdiction of re-
gional and specialized courts and tribunals. The panoply of courts and tribunals 
shapes a unity, since international law is a worldwide fact. States definitively will 
gain confidence in the obligatory jurisdiction, but the keyword is: in distinct do-
mains.

During the last century, since the 1899 and 1907 Conventions for the Pacific 
Settlement of International Disputes were drafted, the politics and language of 
peaceful settlement of international disputes have developed. Intentions and ideals 
of the statesmen and negotiators of the Hague Peace Conferences have survived, 
although harsh realism has sometimes slowed or stopped the realization of plans 
and ambitions. Phrasing of articles in subsequent conventions in the League of 
nations era and since the United nations and in the statutes of a variety of courts 
and tribunals went through their own history, but vestiges and traces back to the 
beginning around 1900 are easily discernible, as if it were a genealogy or dynasty.

Compulsory jurisdiction in peaceful settlement of international disputes was at 
the brink of approval during those unique conferences a century ago and seems to 
return silently in the kingdom of interstate cooperation of the modern age, be it 
through distinct ways indeed.
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9. PROPOSITIOnS AnD POInTS FOR DISCUSSIOn

1. Although the sovereignty of the State is currently under pressure because of 
globalization and the fragmentation of the traditional Westphalian relationships, 
it is still the main impediment to acceptance of compulsory adjudication.

2. Whereas new courts and tribunals have succeeded in establishing systems of 
compulsory jurisdiction, the International Court of Justice suffers from what 
once was a solution: the declarations under the Optional Clause, limiting its 
competence.

3. The International Court of Justice should (even more often) explicitly invite 
States worldwide to collaboratively weave a sophisticated tapestry of declara-
tions under Art. 36 of its Statute, and thus increase the belief in the acceptance 
of compulsory jurisdiction.

4. The locus standi limitation of Art. 34 (1) of the Statute of the International 
Court of Justice, defining that only States may be parties in cases before the 
International Court of Justice, confines its importance in an expanding world, 
and should be amended.

5. The statutory flexibility of the Permanent Court of Arbitration enables it to 
regain its outstanding position in the field of peaceful settlement of international 
disputes, because both States and non-state actors have access and control over 
the litigation.

6. International lawyers, statesmen and politicians mourning the loss of paradise 
being within arm’s reach (compulsory jurisdiction for the peaceful settlement 
of international disputes), shows courageous optimism and poignant idealism 
the world needs to have.

7. Peaceful settlement of international disputes – in an alternative way, with 
non-judicial methods or on the basis of law – must be reconfirmed (in courts) 
continually as a quintessential principle, a peremptory norm of international 
law, and vital for the pacific sustainable future of the planet.



73

ThE ROLE OF ThE iNTERNATiONAL COURT OF JUSTiCE iN ThE 
dEVELOPMENT OF PRiVATE iNTERNATiONAL LAw*

Hans van Loon and Stéphanie De Dycker** 

* © Mr J.H.A. van Loon and S. De Dycker LL.M.
** Mr J.H.A. van Loon is the former Secretary general of the Hague Conference on Private 

International Law. S. De Dycker, LL.M., is staff legal advisor, Swiss Institute for Comparative Law. 



74



75

TABLE OF CONTENTS

Chapter I The Role of the Court – Introductory remarks .................................. 77

1 The interaction between public and private international law .................... 77
2 Private international law – the perspective of this Preadvies ...................... 78
3 The ICJ – jurisdictional and procedural aspects .......................................... 79

3.1 Existence of a dispute ........................................................................ 80
3.2 Consent of the States parties to submit the dispute to the ICJ ........... 81
3.3 Applicable law ................................................................................... 82

Chapter II Judgments of the Court on issues of private international law or 
relevant to the development of private international law ................................... 83

1 Case law directly dealing with issues of private international law ............. 83
1.1 Choice of law – Serbian and Brazilian Loans ................................... 83
1.2 Jurisdiction of the courts .................................................................... 87

1.2.1 The Boll case ......................................................................... 87
1.2.2 Interpretation and application of the Lugano Convention 
 on Jurisdiction and the enforcement of judgments in civil 
 and commercial matters ......................................................... 93

2 Case-law relevant to the development of private international law ............ 94
2.1 nationality ......................................................................................... 94

2.1.1 Nottebohm .............................................................................. 95
2.1.2 Barcelona Traction ................................................................ 97

2.2 State immunity: the case of Germany v. Italy (Greece 
 intervening) ...................................................................................... 100
2.3 Violation of human rights: Ahmadou Sadio Diallo ......................... 103

Chapter III Some thoughts on the possible future role of the World Court 
for the development of Private international law ............................................. 104

1. A precedent: the 1931 Hague Protocol ...................................................... 106
2. Other ways to secure uniformity of interpretation and application of 
 private international law conventions – their limitations .......................... 107
3. Is recourse to the ICJ an option? ............................................................... 110

3.1 Reference of inter-State disputes to the ICJ? ................................... 112
3.2 Reference by national (or even regional) courts to the ICJ? ........... 113

Propositions and points for discussion ............................................................. 118



76



77

Chapter I The Role of the Court – Introductory remarks

1. THE InTERACTIOn BETWEEn PUBLIC AnD PRIVATE 
InTERnATIOnAL LAW

In our interrelated world, the traditional divide between public international law 
as relating to the rights and obligations of States, operating at the international 
level, and private international law as concerned with international private transac-
tions and relationships, belonging to the national domain, is becoming increas-
ingly questionable1. 

next to States, traditionally the sole actors on the international scene, interna-
tional organisations, ngO’s, corporations, and individual human beings have made 
their appearance. Many environmental, financial, economic and other issues that 
used to be of a local character have become transnational in nature. Disputes with 
cross-border aspects may involve a mix of public and private interests, implicate 
both governments and private actors, and may be brought before national courts 
as well as international courts. Where private international law is the subject-
matter of an international treaty or convention, national authorities and courts may 
be faced with questions relating to both private and public international law. In 
short, we are witnessing a confluence of public and private international law.2

The Peace Palace, the centennial of which we are celebrating this year, is, more 
than it is sometimes realised, situated at the confluence of public and private in-
ternational law. It was built to house an arbitral court and an outstanding library. 
The Permanent Court of Arbitration (PCA) has developed into an arbitral institu-
tion “at the juncture between public and private international law to meet the 
rapidly evolving dispute resolution needs of the international community. Today 
the PCA provides services for the resolution of disputes involving various combi-
nations of states, state entities, intergovernmental organizations, and private 
parties.”3 The Peace Palace Library is specialised in both public and private in-
ternational law, as well as in foreign national law. It serves also the Hague Acad-
emy of International Law, the teaching of which includes both public and private 
international law. The Final Acts of the Hague Conventions on private interna-
tional law drawn up by the Hague Conference on Private International Law have 
been signed in the great Hall of Justice of the Peace Palace since 1951, and the 
negotiations on these Conventions, their periodic review, and the meetings on the 

1 Cf. Th. M de Boer, “Living apart together: the relationship between public and private inter-
national law”, Netherlands International Law Review (2010) 183-207. See also D. Fernández 
Arroyo & C. Lima Marques (eds.) Private International Law and Public International Law: 
A Necessary Meeting (2010); C.g. Weeramantry, Universalising International Law, Nijhoff, 
2003, Chapter 6, Private international Law and Public International Law: The Increasing Link-
age (2003).

2 Cf. A. Mills, The Confluence of Public and Private International Law, Justice, Pluralism and 
Subsidiarity in the International Constitutional Ordering of Private law (2009).

3 See PCA website: http://www.pca-cpa.org/showpage.asp?pag_id=1027
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programme of the Conference all take place in the Academy Building on the grounds 
of the Peace Palace.

The principal occupant of the Peace Palace is, of course, the International Court 
of Justice (ICJ). The ICJ, like its predecessor, the Permanent Court of Interna-
tional Justice (PCIJ), apart from its advisory capacity, settles disputes between 
States, and is best known for its judgments on matters that engage States in their 
mutual relations, such as disputes on land and maritime boundaries, territorial 
sovereignty, the non-use of force, or non-interference in the internal affairs of 
States. But very often, private individuals or companies are at the origin of the 
disputes brought before the Court. This may lead the Court to examine issues 
relevant to private international law, or even issues of private international law. 
Here, again, we see a confluence of public and private international law.

2. PRIVATE InTERnATIOnAL LAW – THE PERSPECTIVE OF THIS 
PREADVIES

In this Preadvies we will discuss some aspects of the contribution which the World 
Court has made to the development of private international law. We will also at-
tempt to offer some thoughts on its potential future role in this regard. In doing so, 
we are aware that the (potential) role of the Court may appear in a different light 
depending on the view one has on what constitutes private international law, and 
on how it interacts with public international law. 

First, there are differing conceptions of private international law.4 In the german 
approach private international law essentially covers choice of law, the question 
which substantive law applies in a given situation. In this narrow conception of 
private international law, the question of which court or authority has jurisdiction 
to deal with a civil or commercial issue, and the question of recognition and en-
forcement of foreign decisions is left to the discipline of civil procedure. In a broad 
sense – the French and Belgian approach –, private international law includes not 
only these three issues, but also the law of nationality and of the status of foreign-
ers. There is much to be said for this approach because these issues are often inter-
related.5 Stéphanie De Dycker has discussed our topic from this perspective 
elsewhere.6 In this Preadvies, however, we will follow the mainstream view of 
private international law, which covers the issues of (1) which authority or court 
has jurisdiction, (2) what law will be applied, and (3) whether foreign decisions 

4 We will not consider here unified substantive law, such as the United nations Convention on 
Contracts for the International Sale of goods, signed in Vienna on 11 April 1980 (S. Treaty 
Document number 98-9 (1984), Un Document number A/COnF 97/19, 1489 UnTS 3).

5 Cf. H. van Loon  «Vers un nouveau modèle de gouvernance multilatérale de la migration in-
ternationale, Réflexions à partir de certaines techniques de coopération développées au sein de 
la Conférence de La Haye», in Vers de nouveaux équilibres entre ordres juridiques, Mélanges 
H. Gaudemet-Tallon, (2008) 419-434, (at 434).

6 S. De Dycker, “Private International Law Disputes before the International Court of Justice”, 
in Journal of International Dispute Resolution, Vol. 1, no.2 (2010) 475-498.
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will be recognised and enforced, to which may be added (4) issues relating to 
cross-border judicial and administrative cooperation.7 

Second, one’s perspective on the interaction between public international law 
and private international law, in particular the (potential) impact of the former on 
the latter, may also vary according to the type of national legal order which serves 
as one’s frame of reference. This is, for our topic, especially relevant with regard 
to private international law embodied in international treaties, or conventions, the 
number and impact of which continue to grow. These treaties are generally cast in 
language that lends itself to being immediately applied within the national legal 
order: they are in this sense “self-executing”. In “monist” systems, such as the 
netherlands, this will mean that, in principle, the convention can and will be so 
applied, including by authorities and courts, without any intervening national law. 
In “dualist” systems, such as the United Kingdom, however, the convention will 
have no effect within the internal legal order unless a national legislative measure 
gives it such effect. Whereas, e.g., in the netherlands a multitude of conventions 
on private international law are directly applied by the courts, and are known by 
and pleaded by the parties before them, in, e.g., the United Kingdom such a con-
vention manifests itself only indirectly, sometimes even incompletely, or intertwined 
with provisions of a national origin.8 The “distance” between the convention and 
the international legal order with its institutions including the ICJ on the one hand, 
and national law and the national legal order on the other, may therefore, appear 
as greater in the UK than in the netherlands.9 As a result, the question of the (po-
tential) role of the ICJ in respect of the interpretation and application of private 
international law conventions may, from the perspective of different legal systems, 
appear in a different light.

3. THE ICJ – JURISDICTIOnAL AnD PROCEDURAL ASPECTS

The ICJ is, of course, the principle judicial organ of the United nations. It is the 
legal successor to the PCIJ, whose jurisprudence “remains pertinent and compel-
ling to this day”.10 Like its predecessor, the ICJ has a dual role: to settle in accor-
dance with international law the legal disputes submitted to it by States, and to 
give advisory opinions on legal questions submitted to it by the Un general  
Assembly and the Security Council and duly authorised other organs and agencies. 

7 This includes cooperation in matters such as the simplification of formalities regarding the pro-
duction of documents abroad (Apostille), the service of documents and the taking of evidence 
abroad, and facilitating the access to foreign law.

8 See F.g. Jacobs & S. Roberts, eds., The Effect of Treaties in Domestic Law (1987), in particular 
Chapter 11 (Van Loon), “The Hague Conventions on Private international law”, with further 
details and illustrations. 

9 We are referring here, of course, to international conventions; the situation is quite different in 
respect of legislation enacted by the European Union, which does have direct effect within the 
national legal order also of the “dualist” EU States.

10 R. Higgins, “The ICJ, the ECJ, and the integrity of international law”, 52 ICLQ (2003), 1-2 
(at 3).
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For our purposes, the advisory opinions given so far by the Court may be left 
aside.11 However, as we will see in Chapter III, this function of the court would 
expand if the idea of preliminary rulings of the ICJ at the request of national (or 
even regional courts) were to become a reality. This Chapter and Chapter II will 
focus on the Court’s principal function, i.e. settling disputes in accordance with 
international law inter-State disputes. 

The exercise by the Court of its jurisdiction in inter-State disputes depends (1) 
on the existence of a dispute and (2) on the consent of the States parties to submit 
that dispute to the Court.

3.1 Existence of a dispute

What constitutes a dispute? And on what basis can the Parties submit an issue of 
private international law to the ICJ? In the Mavrommatis Case (Preliminary Objec-
tion) the PCIJ stated that “a dispute is a disagreement on a point of law or fact, a 
conflict of legal views or interests between two persons”12. It added that “[t]he 
question (…) whether the (…) dispute originates in an injury to a private interest, 
which in point of fact is the case in many international disputes, is irrelevant from 
[the] standpoint [of the Court].”13 nevertheless, in order to qualify as a ‘legal 
dispute’ in terms of Article 36(2) of the Statute, the dispute must be “capable of 
being settled by the application of principles and rules of international law”14. As 
the next Chapter will illustrate, disputes on, or relevant to, private international 
law brought before the World Court generally concern the interpretation or ap-
plication of an international treaty or a question of international law. But even 
where national law is at the centre of an inter-State dispute, it may still qualify as 
a “fact, which if established would constitute a breach of an international 
obligation”15 . The form and substance of the dispute may vary widely: only “the 

11 Some advisory opinions may nevertheless have a certain bearing on questions relevant to pri-
vate international law (e.g., the advisory opinion of the PCIJ in Nationality Decrees Issued 
in Tunis and Morocco(Nationality Decrees Issued in Tunis and Morocco, advisory opinion, 
7 February 1923, P.C.I.J., Series B, No. 4) according to which questions of nationality are in 
principle matters of national law, but the right of a State to use its discretion may be restricted 
by international law, cf. the Nottebohm case, infra Chapter II 2.1.1.

12 Mavrommatis Palestine Concessions case, P.C.I.J., Series A, No. 2, p. 11.
13 Mavrommatis Palestine Concessions case, P.C.I.J., Series A, No. 2, p. 11.
14 Border and Transborder Armed Actions, (Nicaragua/Honduras), Jurisdiction and Admissibil-

ity, ICJ Reports, 1988, pp.69, 91, para. 52.
15 As was stated by the PCIJ, “it would be scarcely accurate to say that only questions of interna-

tional law may form the subject of a decision of the Court. It should be recalled in this respect 
that paragraph 2 of Article 36 of the Statute provides that States may recognize as compulsory 
the jurisdiction of the Court in legal disputes concerning “the existence of any fact which, if 
established, would constitute a breach of an international obligation”” (PCIJ, Case concerning 
the payment of various Serbian loans issued in France, Series A, no. 20, Judgment of 12 July 
1929, p. 19), infra 1.1. For a critical comment, see F. Rigaux, Droit public et droit privé dans 
les relations internationales (1977), p.154.
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essence of the dispute must still be governed by rules of international law”16 As 
long as this is the case, there is no a priori obstacle for States to bring a dispute on 
any matter of private international law before the Court. 

3.2 Consent of the States parties to submit the dispute to the iCJ

Consent of the States parties to the jurisdiction of the Court is essential, and disputes 
on the meaning and scope of any consent given in advance are common before the 
Court. This applies also to the cases discussed in the next Chapters. Except where 
they cast light on our topic, however, these jurisdictional controversies will be left 
aside. A State may give its consent in either of two ways17:

First, under Article 36 (1) of the Statute, the jurisdiction of the Court com-
prises “all cases which the parties refer to it (…)”. The mandate that may be given 
to the Court in an international treaty18 or by way of special agreement19 is there-
fore unlimited. 

Second, under article 36(2) of the Statute, States may at any time declare that 
they recognise as compulsory ipso facto and without special agreement, in relation 
to any other State accepting the same obligation, the jurisdiction of the Court in 
all legal disputes concerning one or several of the categories detailed in the list 
included in the second paragraph of article 36.20 Many of the cases discussed in 
the next Chapters were brought to the Court on the basis of mutual declarations of 
this kind sometimes in combination with a jurisdictional basis in Art 36 (1).21 

In general, a State brings a dispute before the ICJ, typically, when it considers 
that it has been directly affected by an internationally wrongful act committed by 
another State. However, in some cases, the applicant State will bring the case 
against the other State through the channel of diplomatic protection, i.e. asserting 
a violation of international law in respect of one of its nationals and requesting 

16 Tomuschat, C. Commentary on article 36 of the Statute of the International court of Justice, in: 
Zimmermann, A., Tomuschat, C., Oellers – Frahm, K., The Statute of the International Court 
of Justice. A Commentary, Oxford University Press, Oxford (2012) 658, para. 36.

17 Forum prorogatum is not considered here.
18 See e.g. among the cases below (Chapter II 2.2.) Jurisdictional immunities of the State (Ger-

many v. Italy: Greece intervening), in which jurisdiction was founded on the European Conven-
tion of 29 April 1957 for the peaceful settlement of disputes

19 See for instance, among the cases below (Chapter II, 1.1.): PCIJ, Case concerning the payment 
of various Serbian loans issued in France, ,Case concerning the payment in gold of Brazilian 
federal loans contracted in France.

20 Article 36(2) of the Statute provides : “States parties to the present Statute may at any time de-
clare that they recognize as compulsory ipso facto and without special agreement, in relation to 
any other State accepting the same obligation, the jurisdiction of the Court in all legal disputes 
concerning: 1. the interpretation of a treaty; 2. any question of international law; 3. the exist-
ence of any fact which, if established, would constitute a breach of an international obligation 
4. the nature or extent of the reparation to be made for the breach of an international obliga-
tion.”

21 See, e.g., Case concerning the application of the Convention dated 12 June 1902 governing the 
guardianship of infants, infra, Chapter II 1.2.1; Jurisdiction and Enforcement of Judgments in 
Civil and Commercial Matters (Belgium v. Switzerland) , infra, Chapter II, 1.2.2..
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reparation of the injury suffered by its national. The next Chapters will give ex-
amples of both. The first case may arise in particular where the Applicant State 
claims a violation of treaty obligations by the Respondent State. In the second case, 
the Applicant State must demonstrate in particular that local remedies have been 
exhausted before bringing the case before the ICJ. That this condition has not been 
fulfilled is almost a standard objection by the Respondent State, and it complicates 
many proceedings. Applicant States will therefore, where possible, tend to present 
the dispute as one that also affects them directly.22

3.3 Applicable law

According to Article 38 of the Statute,23 the Court “decides in accordance with 
international law”. That law is known to the Court (ius curia novit). It is not a 
matter of proof by the parties, and the Court freely determines what the law is.24 
Besides, it is generally accepted that the list of legal sources provided in Article 
38 (1) is not exhaustive. Therefore, the fact that possible international sources such 
as lex mercatoria or trade usages are not mentioned is not in and by itself a reason 
why the Court could not apply these sources.25 

22 See: Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters (Belgium v. 
Switzerland)), (infra Chapter II1.2.2.). Belgium argued that diplomatic protection was not at 
stake since, in particular, in that case, the rights of private persons and rights of the State con-
cerned were interdependent and that, as a consequence, Belgium had validly brought the case 
before the Court on its own motion. In doing so, Belgium referred to the Avena case (Avena 
and Other Mexican Nationals (Mexico v. United States of America), Judgment, I. C. J. Reports 
2004, p. 12), where the ICJ authorized Mexico to bring the case regarding the alleged violation 
of specific rights of Mexican prisoners in the United States on its own motion (and thus not 
through diplomatic protection) since Mexico had suffered injury directly as a consequence of 
the violation of article 36 of the Vienna Convention on consular relations. Switzerland criti-
cized Belgium’s approach: in its view, Belgium acted in its capacity of investor in the former 
Belgian airline company (i.e. jure gestionis) and, as a consequence, it had to exhaust local 
remedies before being able to validly bring the dispute before the Court – which it did not do. 
As the case was removed from the list, the question remains open.

23 Article 38 of the Statute of the Court provides: 
 “1. The Court, whose function is to decide in accordance with international law such disputes 

as are submitted to it, shall apply: 
 a. international conventions, whether general or particular, establishing rules expressly recog-

nized by the contesting states; 
 b. international custom, as evidence of a general practice accepted as law; 
 c. the general principles of law recognized by civilized nations; 
 d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly 

qualified publicists of the various nations, as subsidiary means for the determination of rules of 
law. 

 2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, 
if the parties agree thereto.”

24 See for instance: Case concerning the application of the Convention dated 12 June 1902 gov-
erning the guardianship of infants, infra, Chapter II 1.2.1.

25 A. Pellet, Commentary on article 38 of the Statute of the International court of Justice, in: A. 
Zimmermann, C. Tomuschat, K. Oellers – Frahm, The Statute of the International Court of 
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In theory, Article 38 excludes national law. In the words of the PCIJ, “municipal 
laws are merely facts (…).”26 One of the consequences is that the Court should not 
develop arguments based on national law proprio motu. In reality, as the next 
Chapter will show, national law is very much present in the case law of the Court. 
As was pointed out elsewhere27, national law may serve different functions, includ-
ing that of verifying compliance by States of their international obligations28 or of 
filling lacunae in existing international law29. This role national law plays in the 
Court’s construction of the law deserves particular attention, because it demonstrates 
that international law and national law do not operate in isolation in the Court’s 
jurisprudence, but interact in manifold ways.30

In the next Chapter we will discuss a selection of judgments in contentious 
cases, in which the Court either dealt directly with an issue of private interna-
tional law, or handled an issue that, while it does not directly concern private in-
ternational law as understood in this Preadvies, is nonetheless relevant to its 
development.

Chapter II Judgments of the Court on issues of private international law or 
relevant to the development of private international law

Over the years, the ICJ and its predecessor, the PCIJ, have had a few occasions to 
deal directly with issues of choice of law and of jurisdiction of national courts in 
civil matters. More frequently, the Court has dealt with issues that are indirectly 
relevant to the development of private international law. 

1. CASE LAW DIRECTLY DEALIng WITH ISSUES OF PRIVATE 
InTERnATIOnAL LAW 

1.1 Choice of law – Serbian and Brazilian Loans

In the Case concerning the payment of various Serbian loans issued in France,31 
the PCIJ was seized of a dispute between the government of what was then the 
Kingdom of the Serbs, Croats and Slovenes on the one hand, and the French gov-

Justice. A Commentary, Oxford University Press, Oxford (2012) 762, para. 87 ss; also, on this 
point: De Dycker, (op cit) 484.

26 Certain German Interests in Polish Upper Silesia (merits), P.C.I.J., Series A, No.7, 19.
27 See, in particular, on this point: De Dycker, (op cit), in particular at 488 et seq.
28 See for instance: Case concerning the application of the Convention dated 12 June 1902 gov-

erning the guardianship of infants, infra Chapter II 1.2.1.
29 See Case concerning the Barcelona Traction, Light and Power Company, Limited, judgment 

infra Chapter II 2.1.2..
30 The excerpts in the next Chapter can only give an incomplete picture of this osmosis in the 

Court’s approach. 
31  PCIJ, Case concerning the payment of various Serbian loans issued in France, judgment of 

12 July 1929, series A, No. 20, p.41. 
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ernment on the other, regarding the question whether the payment of the Serbian 
loans to French bondholders issued before the First World War should be effected 
in francs at gold value or in francs at their depreciated current value. A similar 
question was brought to the Court in the Case concerning the payment in gold of 
Brazilian federal loans contracted in France,32 which opposed Brazil and France. 
Both cases turned on a question of choice of law (applicable law): which law ap-
plied to the loan contracts, and, more particularly, to the currency in which payment 
was to be made? They were decided on the same date on similar grounds, which 
the Court developed in particular in the Serbian loan case. 

In answering the question posed to it, the Permanent Court first formulated the 
following three principles:

(1) Any contract which is not a contract between States in their capacity as sub-
jects of international law is based on the municipal law of some country.

(2) The question as to which this law is forms the subject of that branch of law 
which is at the present day usually described as private international law or 
the doctrine of the conflict of laws. 

(3) The rules thereof may be common to several States and may even be estab-
lished by international conventions or customs, and in the latter case may pos-
sess the character of true international law governing the relations between 
States. But apart from this, it has to be considered that these rules form part of 
municipal law.33

The Court then applied these principles in order to determine the applicable law. 
In light of the third principle, one might have expected the Court, as a first step, to 
identify the “municipal law” whose conflict rules would designate the applicable 
law. But then, to which conflict of law system should the Court turn: Serbian or 
French, Brazilian or French? not surprisingly, the Court took a different approach. 
Boldly, it determined itself the applicable law:
 

The Court, which has before it a dispute involving the question as to the law which 
governs the contractual obligations at issue, can determine what this law is only 
by reference to the actual nature of these obligations and to the circumstances at-
tendant upon their creation, though it may also take into account the expressed or 
presumed intention of the Parties. Moreover, this would seem to be in accord with 
the practice of municipal courts in the absence of municipal law concerning the set-
tlement of conflicts of law.34 

The last sentence illustrates the point made above35 on the role national law may 
play in the construction of the applicable law, in this case as in others, signifi-

32 PCIJ, case concerning the payment in gold of Brazilian federal loans contracted in France, 
judgment of 12 July 1929, series A, No. 21, p.93.

33 PCIJ, Case concerning the payment of various Serbian loans issued in France, judgment of 
12 July 1929, series A, No. 20, p.41.

34 Ibidem.
35 Chapter I 3.3.
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cantly, the common practice of different national courts. The Court then went on 
to identify as relevant factors:

(1) the actual nature of these obligations and to the circumstances attendant upon 
their creation, taking into account,

(2) the expressed or presumed intention of the Parties, 
(3) these principles may, however, in a particular territory be trumped by a munici-

pal law of this territory – that it to say, by legislation enacting a public policy 
the application of which is unavoidable even though the contract has been con-
cluded under the auspices of a foreign law, 

(4) it being understood, moreover, that it is quite possible that the same law may 
not govern all aspects of the obligation. The distinction which seems indicated 
for the purposes of this case is more particularly that between the substance of 
the debt and certain methods for the payment thereof.

Applying these factors to the case before it, the Court examined the terms of the 
loan contract in detail:

The bonds are bearer bonds singed at Belgrade by the representatives of the Ser-
bian Government. It follows from the very nature of bearer bonds that, in respect of 
all holders, the substance of the debt is necessarily the same and that the identity of 
the holder and the place where he obtained it are without relevancy. Only the indi-
viduality of the borrower is fixed: in this case it is a sovereign State, which cannot 
be presumed to have made the substance of its debt and the validity of the obliga-
tions accepted by it in respect thereof, subject to any law other than its own.36 

The Court then went on to examine whether, nevertheless, Serbia had, as it claimed, 
intended, in a manner binding on the bondholders, that the loans “should be, either 
generally speaking, or in certain respects, subject to French law”, but concluded 
that this was not the case. 

Having applied the first and second factors above, how did the Court apply the 
third and fourth of its principles? The Court may have played with the thought of 
setting aside Serbian law by applying French “legislation enacting a public policy” 
to the currency issue. But, avoiding the tricky challenge of appreciating and ap-
plying French public policy, it chose a different method, skipped the third, and 
resorted to the fourth principle, applying the technique of dépeçage:

 
But (…) the fact that the obligations entered into do not provide for voluntary sub-
jection to French law as regards the substance of the debt, does not prevent the 
currency in which payment must or may be made in France from being governed 
by French law. It is indeed a generally accepted principle, that a State is entitled to 
regulate its own currency. The application of the laws of such State involve no dif-

36 PCIJ, Case concerning the payment of various Serbian loans issued in France, judgment of 12 
July 1929, series A, No. 20, p.42.
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ficulty as long as it does not affect the substance of the debt to be paid and does not 
conflict with the law governing such debt.37

As opposed to “the substance of the debt”, governed by Serbian law, French law 
thus applied to the currency in which payment was to be made. And that, of course, 
was the point on which the case turned: the (French) creditors could validly claim 
payment in the gold value stipulated for. 

Significance for the development of private international law 
The two judgments of the PCIJ were, at the time, welcomed by the leading doctrine 
not only because of their outcome but also because of their important clarification 
of several of choice of law issues. One of the interesting features of these judgments 
remains the PCIJ’s characterisation of the nature of private international law. While 
the Court recognised that, in principle, choice of law rules “form part of municipal 
law”, it did not stop there. Choice of law rules may be elevated to the interna-
tional level “by international conventions or customs, and in the latter case may 
possess the character of true international law governing the relations between 
States”.38 In light of the debate at the time, which is still on-going, on whether 
private international law belongs to national or international law, this is certainly 
a modern, forward looking, and dynamic characterisation of the nature of private 
international law. 

As we have seen, the Court was clearly unwilling to base its principles for the 
determination of the applicable law on the choice of law rules of one (or both) of 
the States involved in each case. Instead, it formulated a set of principles, not by 
inventing them but by attempting to base them on a comparison of the practice of 
municipal courts in determining the applicable law to contractual obligations. In 
fact, the Court formulates a set of international customary principles to determine 
the law applicable to contractual obligations.

This applicable law is to be found “by reference to the actual nature of [the 
contractual] obligations and to the circumstances attendant upon their creation, 
though [the Court] may also take into account the expressed or presumed intention 
of the Parties”.39 The Court recognised the role of party autonomy. This is still 
worth noting, because the principle of the parties’ freedom to choose the applicable 
law, although applied in most of the world, is still unknown, excluded or restricted 
in several legal systems, in particular in Latin America and the Middle East. This 

37 PCIJ, Case concerning the payment of various Serbian loans issued in France, judgment of 12 
July 1929, series A, No. 20, p.44.

38 Cf J.-P. niboyet in his annotation of the judgments (in Revue de droit international privé, 1929, 
427 (at 481)) « (...) plus se développeront les sources internationales, plus [le droit internation-
al privé] deviendra international. [La Cour] a ainsi nettement marqué les limites du présent et 
l’avenir». 

39 PCIJ, Case concerning the payment of various Serbian loans issued in France, judgment of 12 
July 1929, series A, No. 20, p.41.
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explains why the Hague Conference on Private International Law is currently 
working on “Principles of Choice of Law in International Contracts”.40

The Court did not, however, define the conditions or limits of party autonomy 
with any precision, except that it made clear that public policy41 – if not règles 
d’application immédiate42 – for which it provides some further clarifications43 may 
set aside the otherwise applicable law. This lack of precision is not so surprising, 
as, here again, the issue was heavily debated at the time and the discussion is on-
going.44

In any event, as we have seen, the Court chose not to set aside the Serbian law 
applicable to the substance of the debt applying public policy or règles d’application 
immédiate, but, using the technique of dépecage, to apply French law to the ques-
tion of currency. This is all the more interesting in light of the question whether 
under the current Rome I regulation dépeçage (by the court) for the objectively 
applicable law in contrast to dépecage by choice of law by the parties remains 
possible.45 Before concluding from the silence of Article 4 (1), that Rome I excludes 
such dépeçage, and that “[t]here appear to be no forceful reasons in favour of a 
judge-made dépeçage”, it might be useful to remember the Serbian and Brazilian 
loan cases.46

Finally, the way in which the Court interpreted the applicable law French law, 
i.e. not just by reference to statutes, but, much like a municipal court would have 
done, by reference to their interpretation and application by the French courts 
provides another illustration of the role of national law, as a living law, in the 
Court’s jurisprudence.47 

1.2 Jurisdiction of the courts 

1.2.1 The Boll case 

In the case concerning the application of the Convention of 12 June 1902 govern-
ing the guardianship of infants (the “1902 Convention”), 48 opposing the netherlands 

40 See http://www.hcch.net/index_en.php?act=text.display&tid=49
41 niboyet (op. cit.), p. 488-489.
42 Rigaux (op. cit.), p. 141. 
43 PCIJ, Case concerning the payment of various Serbian loans issued in France, judgment of 

12 July 1929, series A, No. 20, p.46; PCIJ, case concerning the payment in gold of Brazilian 
federal loans contracted in France, judgment of 12 July 1929, series A, No. 21, p.125.

44 Cf also draft Principles of Choice of Law in International Contracts (op.cit.), Art 11.
45 Cf, e.g., F. Ferrari & S. Leible, eds., Rome I Regulation: The Law Applicable to Contractual 

Obligations in Europe, p. 31
46 Article 9 (3) Rome I providing that “Effect may be given to the overriding mandatory provi-

sions of the law of the country where the obligations arising out of the contract have to be or 
have been performed, in so far as those overriding mandatory provisions render the perform-
ance of the contract unlawful”, because of its discretionary nature, does not seem to provide a 
full substitute for dépeçage.

47 niboyet (op. cit.) 484-487.
48 Case concerning the application of the Convention dated 12 June 1902 governing the guardi-

anship of infants, (Netherlands v. Sweden), I.C.J. Reports, 1958, p.55.
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to Sweden, the International Court of Justice had to decide whether Sweden had 
violated its obligations under the 1902 Hague Convention.Contrary to the Serbian 
and Brazilian loan cases, the issue here concerned the interpretation and application 
of a multilateral treaty, not the application of an international custom or principle 
of law. A further difference with the Serbian and Brazilian cases was that the case 
centred on a jurisdictional issue, a conflict of authorities.

The child at the centre of the case, Marie Elisabeth Boll, 13 years old at the time 
of the judgment, was, as a daughter of Dutch sea captain, a citizen of the nether-
lands but permanently resident with her mother in Sweden. When her mother died 
in 1953, her father became her guardian by operation of Dutch law, as it then stood. 
In accordance with the 1902 Convention, which provides that guardianship is 
regulated by the law of the nationality of the infant, the guardianship regarding 
Elisabeth Boll was thus established in the netherlands, and registered by the Swed-
ish authorities.

The controversy began when in 1954 by decision of the Swedish administrative 
authorities the child was placed under the regime of protective upbringing (skydd-
suppfostran) in accordance with the Swedish law for the protection of children and 
young persons. Appeals lodged by the father, and subsequently by the Dutch guard-
ian appointed in his place, up to the Swedish Supreme Administrative Court, failed. 
The netherlands contended before the International Court of Justice that by adopt-
ing the measures of protective upbringing, which in the Dutch view amounted to 
“rival guardianship” that “completely (…) frustrated” the guardianship established 
in conformity with the 1902 Convention, Sweden had violated the Convention. 

In its judgment of 1958, the Court proceeded on the basis of distinguishing 
between the purpose and scope of the Convention, which dealt with guardianship, 
and of the Swedish law of protective upbringing and the decisions based on the 
latter. The Court admitted that in dismissing the guardian’s request to terminate 
the protective upbringing, the Swedish Supreme Administrative Court “placed an 
obstacle in the way of the full exercise of the right to custody belonging to the 
guardian. Does this constitute a failure to observe the 1902 Convention, Article 6 
of which provides that “the administration of a guardianship extends to the person… 
of the infant”49? The Court then observed that the Convention was intended 

to put an end to the divergences of view as to whether preference ought to be given 
(…) to the national law of the infant, to that of his place of residence, etc., but it 
was not intended to lay down, in the domain of guardianship, and particularly of 
the right to custody, any immunity of an infant or of a guardian with respect to the 
whole body of local law(…) . 

Therefore,

the 1902 Convention was not intended to decide upon anything other than guardi-
anship, the true purpose of which is to make provision for the protection of the in-

49 Ibidem, p. 66-67.
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fant; it was not intended to regulate or to restrict the scope of laws designed to meet 
preoccupations of a general character.50 

Protective upbringing is such a law; it is not a law on guardianship, it is 

applicable whether the infant be within the puissance paternelle of the parents or 
under guardianship. Protective upbringing (…) is superimposed, when that is nec-
essary, on either, without bringing either to an end but paralyzing their effects to 
the extent that they are in conflict with the requirements of protective upbringing 
(…) Protective upbringing contributes to the protection of the child, but at the same 
time, and above all, it is designed to protect society against dangers resulting from 
improper upbringing, inadequate hygiene, or moral corruption of young people. 

The 1902 Convention is (…) not concerned with the determination of the domain of 
application of such a law.51 

By making this fundamental distinction between scope and of the 1902 Convention 
on one hand and of the Swedish law on the other, the Court could have disposed 
of the case: the Convention simply does not apply to the measure of upbringing 
even though it may to some extent be “paralyzed” by that measure. Indeed, the 
Court, distancing itself from the theses of the Parties, felt no need to deal with 
Sweden’s argument, contested by the netherlands,52 that, although the 1902 Con-
vention did not contain an explicit provision reserving ordre public, this was implied, 
and that for that reason the skyddsuppfostran measure was justified as an interven-
tion made necessary by public policy. But the Court went on, and in an apparent 
attempt to strengthen its reasoning, pointed out that the upbringing measure was 
taken by an administrative organ, whose powers are different from those of courts, 
and can have only territorial effect: 

Such an organ can act only in accordance with its own law: it is inconceivable that 
the Swedish Child Welfare Board should apply Dutch law to a Dutch infant living 
in Sweden and equally inconceivable that the competent Dutch organ should apply 
Dutch law to such an infant living abroad.53 

A law on the protection of children and young persons “cannot have any extrater-
ritorial aspiration, for that would exceed its social purpose as well as the means 
of which it disposes.”54 As a result, there can never be a positive conflict of such 
laws, which are strictly territorial in their application. 

All in all, the Court concluded, by 12 votes to 4, “that, in spite of their points 
of contact and in spite, indeed, of the encroachments revealed in practice, the 1902 
Convention (…) does not include within its scope the matter of the protection of 

50 Ibidem, p. 67.
51 Ibidem, p. 67-69.
52 Cf. supra, Chapter I 3.3.
53 Ibidem, p. 70.
54 Ibidem, p. 71.
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children and of young persons as understood by the Swedish Law of 1924”.55 
Therefore, Sweden could not be considered to have failed to observe its obligations 
under the Convention. 

In his dissenting opinion Judge ad hoc chosen by the netherlands, Johannes 
Offerhaus, criticised the reasoning of the Court mainly for two reasons. First, the 
distinction made between the purpose of the Convention and the Swedish law was 
unfounded: the Swedish law and the Dutch law applicable under the 1902 Conven-
tion served the same purpose, and both were directed towards the protection of the 
child. The Swedish authorities should have contacted the Dutch authorities who 
could then have taken exactly the same measures of protection under Dutch law. 
Second, the distinction made between protection measures taken by administrative 
authorities as opposed to judicial authorities was not decisive: the netherlands and 
Sweden, having similar laws on the protection of children, those laws were applied 
by courts in the former and by administrative organs in the latter country.

Offerhaus received strong support from Sir Hersh Lauterpacht in his individu-
al opinion. He argued that:

both the laws relating to guardianship and those relating to protective upbringing 
are laws intended primarily for the protection of children and their interests. At the 
same time, the protection of children – through guardianship or protective upbring-
ing – is pre-eminently in the interests of society (…) All social laws are, in the last 
resort, laws for the protection of individuals; all laws for the protection of individu-
als are, in a true sense, social laws. There is an element of unreality in making these 
two aspects of the purpose of the State the starting-point for drawing legal conse-
quences of practical import.56

In contrast to Offerhaus, however, Lauterpacht concurred with the outcome of the 
judgment. But, in his view, the Court should have relied on the principle of inter-
national ordre public (public policy) to justify the application of the Swedish pro-
tective measure. Where Offerhaus had pointed out that the drafters of the 1902 
Convention had deliberately rejected the general formula of ordre public, Lauter-
pacht considered that the protection of children is an “obvious particle of [the] 
hard core [of ordre public]”. Furthermore, ordre public “must be regarded as a 
general principle of law in the field of private international law. If that is so, then 
it may not improperly be considered to be general principle of law in the sense of 
Article 38 of the Statute of the Court.” And, as such, its content must be determined, 
“by reference to the practice and experience of the municipal law of civilised na-
tions in that field”, notwithstanding the fact that the Convention is “silent” on the 
matter. His conclusion, therefore, was that Sweden, applying the protective measure 
of upbringing was covered by “ordre public” and had not violated the 1902 Con-
vention.57

55 Ibidem, p. 71.
56 Separate opinion of Judge Sir Hersh Lauterpacht, I.C.J. Reports, 1958, p. 85.
57 Separate opinion of Judge Sir Hersh Lauterpacht, I.C.J. Reports, 1958, p. 92-94. 
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Significance for the development of PIL
As we saw, in Serbian and Brazilian Loans the Court had noted that the rules of 
private international law “may even be established by international conventions 
(...), and in the latter case may possess the character of true international law 
governing the relations between States”. This was exactly the case in Boll, and 
this enabled the Court to further develop its understanding of private international 
law in the context of an international treaty, with a focus this time, not on the ap-
plicable law, but on the jurisdiction of national authorities. In Serbian and Brazil-
ian Loans the Court, faced with a choice between two potentially applicable laws, 
had cut the issue in two parts, and attributed each part to a different law. In Boll, 
the technique applied is not identical yet comparable: the Convention has its prop-
er domain and purpose, and so has the Swedish law on protective upbringing, and 
therefore there is no conflict. 

The reasoning, as Offerhaus and Lauterpacht pointed out, is not flawless. The 
a priori classification based on the distinction between “private” guardianship and 
“public” upbringing measures, the theory of the different powers of courts and of 
administrative organs, and the thought that foreign public law can never be applied 
by the forum, are all questionable. Like Lauterpacht, Sauveplanne in his comment 
notes, “[m]any laws serve both an individual and a social purpose and can be 
classified equally validly as either personal or territorial. This holds true for (…) 
the Boll case”.58 As Offerhaus had pointed out, “[t]he designation as an adminis-
trative or a judicial organ is often accidental or secondary”.59 And it is now well 
accepted that “the so-called principle of the inapplicability a priori of foreign 
public law, like that of its absolute territoriality is based on no cogent or practical 
reason (…)”.60

In Serbian and Brazilian Loans the Court had signalled the role of public pol-
icy, but eschewed its application. In Boll, again, it avoided resorting to what is 
primarily a standard related to each separate legal order. Batiffol and Francescakis 
see in the judgment the reflection, if not application, of the theory of règles 
d’application immédiate, of mandatory rules that are so important in the view of 
a given legal order that they must be applied irrespective of the applicable rules of 
private international law.61 The idea is certainly there, but the Court, using the 
comparative method as it did in Serbian and Brazilian Loans, did not rely solely 
on the Swedish standards for the protection of children. It found that they were 
common to other countries as well:

The social problem of (…) children whose health, mental state or moral develop-
ment is threatened, in short, of those ill-adapted to social life, has often arisen; 

58 J.g. Sauveplanne, Developments in private international law: a retrospective look at the Boll 
case, in: Realism in Law-making, essays in honour of Willem Riphagen, 1986, p.185.

59 Dissenting opinion of Judge ad hoc Offerhaus, I.C.J. Reports, 1958, p. 155.
60 Resolution on The Application of Foreign Public Law, Institut de Droit International, Session 

of Wiesbaden, 1975.
61 Cf . A.V.M. Struycken, Coordination and Cooperation in Respectful Disagreement, General 

Course on PIL, Recueil des Cours, Vol 311(2004), p. 401-405, p. 423.
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laws such as the Swedish Law now in question were enacted in several countries to 
meet the problem. The Court could not readily subscribe to any construction which 
would make the 1902 Convention an obstacle on this point to social progress.62

This is where the Court “a eu directement en vue l’aspect concret des problèmes 
humains que cette affaire a mis en cause”63, which preludes the application of hu-
man rights standards of a truly international character64, and where the Boll case 
has given a real impulse to the development of private international law. The Dutch 
had pleaded the case on principle, and not really made a strong case to argue that 
the Swedish authorities had not acted in the child’s interests, and that the child’s 
needs would have been better met by intervention by the remote Dutch authorities. 
The decision in Boll was clearly inspired by the notion that the Swedish authorities, 
being close to the child and therefore naturally in a better position than the Dutch 
authorities to appreciate the child’s needs, to take adequate measures and to ensure 
continuity in its upbringing, should have competence to act, not just to respond to 
a case of urgency65 but generally. 

The Court’s decision had an immediate impact on the revision of the 1902 
Convention which resulted in the Hague Convention of 5 October 1961 on the 
Protection of Minors. The 1961 Convention succeeded in surmounting the clas-
sification difficulties of the Boll approach. It governs measures of protection of 
minors in general, not just guardianship, and whether private or public. Still, while 
avoiding the classification challenges and presenting a number of other important 
innovations, the 1961 Convention introduced a new problem. Although the au-
thorities of the child’s habitual residence were given primary responsibility to take 
measures of protection of the child on their territory, applying their own law, those 
of the child’s nationality were also given a grip on the situation and could even 
override the measures taken by the local authorities, except in cases of urgency 
(Art 9) or serious danger (Art 8). For many States involved in the negotiations on 
the 1961 Convention, nationality as a connecting factor was still very important 
and bound up with sovereignty concerns.66

Therefore, one could say that the 1961 Convention went only half way in draw-
ing the consequences from the message underlying Boll. And, as subsequent prac-

62 Case concerning the application of the Convention dated 12 June 1902 governing the guardi-
anship of infants, (Netherlands vs. Sweden), I.C.J. Reports, 1958, p.71. 

63 H. Batiffol, Ph. Francescakis, « L’arrêt Boll et la Cour international de justice et sa contribution 
à la théorie du droit international privé », Revue critique de droit international privé, 1959, 
p. 255, at. p. 276.

64 See Sauveplanne (op cit), at p.188.
65 The 1902 Convention provided for the competence of the local authorities in matters of ur-

gency in its Article 7. Offerhaus, in his dissent, had admitted that the initial measures of the 
Swedish authorities were justified under this provision, but had contested the justification of  
the subsequent more lasting measures, which could not be qualified as urgent.

66 This was an important reason why the 1961 Convention did not manage to deal with the issue 
of international abduction of children, as States were reluctant to accept returning wrongfully 
removed children if they had their nationality. This led the Conference to engage subsequently 
in extensive work that resulted in the 1980 Hague Child Abduction Convention. 
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tice showed, this hybrid system did not really function satisfactorily. It was one of 
the main reasons for the Hague Conference to decide in 1993 to revise the 1961 
Convention. The revision led to the Hague Convention on Jurisdiction, Applicable 
Law, Recognition and Enforcement and Cooperation in Respect of Parental Re-
sponsibility and Measures for the Protection of Children of 1996. The 1996 Con-
vention, finally, establishes unfledged jurisdiction of the authorities of the 
habitual residence of the child. The national authorities, if they are better placed 
to protect the child may, by way of exception, be requested to assume jurisdiction 
(Art 8); such a request may also emanate from that court (Art 9). But the courts of 
the habitual remain leading, as being in principle best placed to act in the child’s 
best interests. This is very much in the spirit of Boll.67 

1.2.2 Interpretation and application of the Lugano Convention on 
Jurisdiction and the enforcement of judgments in civil and commercial 
matters

More recently, in December 2009, the International Court of Justice was seized by 
Belgium in its dispute with Switzerland on the interpretation and application of 
the Convention on jurisdiction and the enforcement of judgments in civil and com-
mercial matters, the Lugano Convention, in its original version of 16 September 
1988, “as well as the application of the rules of general international law govern-
ing the exercise of State authority, in particular in judicial matters”.68 

The dispute concerned the decision by the Swiss authorities not to recognize a 
judgment of the Belgian courts and not to stay proceedings which were later insti-
tuted in Switzerland in the same matter. It arose out of the pursuit of parallel judi-
cial proceedings in Belgium and Switzerland concerning a conflict between the 
Swiss and Belgian shareholders in the Sabena Belgian national airline, which had 
gone bankrupt. 

The Belgian shareholders, believing that the Swiss companies had breached 
their contractual and non-contractual obligations, sued the latter before the Belgian 
courts, which found that they had jurisdiction on the basis of Articles 17 and 5 (3) 
of the Lugano Convention. While the Belgian proceedings were still pending, the 
Swiss shareholders being represented in court, the Swiss companies filed for a debt 
restructuring moratorium in the Swiss courts. The Belgian shareholders declared 
their claims against the Swiss companies, which they had brought before the Bel-
gian courts, in these Swiss proceedings, but saw all their claims rejected by the 
Swiss liquidators. They then sought a stay of the proceedings in Switzerland, pend-
ing the outcome of the Belgian proceedings, on the basis of Article 21 of the Lu-

67 It is interesting to note that both Sweden, which had denounced the 1902 Convention the day 
following the judgment in Boll (!) and never joined the 1961 Convention, and the netherlands 
are now both bound by the 1996 Convention.

68 Jurisdiction and enforcement of judgments in civil and commercial matters, (Belgium v. Swit-
zerland), Application, 21 December 2009.
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gano Convention.69 The Swiss courts refused to recognize the future Belgian 
judgments on the civil liability of the Swiss shareholders as falling outside the 
scope of application of the Lugano Convention, and, as a consequence, to stay the 
Swiss proceedings both on the basis of the Convention, and on the basis of Swiss 
municipal law (the latter point led Belgium to its complaint about the violation of 
“the rules of general international law governing the exercise of State authority, in 
particular in judicial matters.”)

Significance for the development of PIL
Unfortunately for us interested lawyers, the case was discontinued upon Belgium’s 
request “in concert with the Commission of the European Union”, following a 
clarification provided by Switzerland in its memorandum on preliminary objections 
that the Swiss Federal Court’s reference to the “non-recognisability” of future 
Belgian judgments was not binding, and that there was, in fact, “nothing to prevent 
such a judgment, once handed down, from being recognized in Switzerland in ac-
cordance with the applicable treaty provision”. As a result, the case was removed 
from the Court’s list in April 2011. 

We will not know what the Court, assuming it had declared itself competent in 
the matter, would have decided on the substance of the Belgian claim. But the fact 
that the case was brought before the ICJ is significant, because it shows that the 
Court remains the ultimate international judicial forum before which not only 
disputes on pure inter-State matters but, like in the Boll case, also questions of 
interpretation and application of conventions on private international law may be 
brought. The question also remains whether the Court would have declared itself 
competent to deal with the matter, in the light of the preliminary objections raised 
by Switzerland. We will come back to this question in Chapter III.2.

2. CASE-LAW RELEVAnT TO THE DEVELOPMEnT OF PRIVATE 
InTERnATIOnAL LAW

In this section we will discuss a selection of judgments of the World Court that 
have a bearing on private international law, in the field of nationality, immunity 
and human rights. Of course, one could think of other examples of cases, such as 
the Chorzow case on expropriation,70 which may have a bearing on private inter-
national law. 

2.1 Nationality

nationality – the determination whether a physical or legal person is a State’s 
national – is primarily a matter of domestic legislation for each State.71 It is a mat-

69 Jurisdiction and enforcement of judgments in civil and commercial matters, (Belgium v. Swit-
zerland), Memorial by Belgium, p. 4-24; Preliminary Objections by Switzerland, p. 8-12.

70 PCIJ, Case concerning the factory at Chorzow (merits), judgment of 13 September 1928, Series 
A, No. 17.

71 See already Nationality decrees issued in Tunis and Morocco (advisory opinion), Series B, No. 
4 (op cit).
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ter of public law, and, at least in the conception followed in this Preadvies, not a 
matter of private international law but serves as a datum for it. In many systems 
of private international law nationality operates as a relevant, indeed in some sys-
tems prominent, connecting factor to determine the jurisdiction of courts and the 
applicability of laws.72 

While the grant of nationality is within the jurisdiction of each State, its effects 
on the international plane are also governed by principles of international law, and 
the ICJ has been called upon to rule on the effects of nationality notably in two 
important cases, one relating to physical, and the other to legal persons. 

2.1.1 Nottebohm

In the Nottebohm case73, the question was whether Liechtenstein could validly 
exercise diplomatic protection on behalf of one if its citizens, Mr. nottebohm. 
nottebohm was a german national by birth, who had left germany for guate-
mala in 1905. He took up residence in guatemala and made it the centre of his 
business activities. In 1939 he travelled to germany and, just after the Second 
World War began, went to Liechtenstein where he promptly obtained the national-
ity of Liechtenstein by naturalization, as a result of which he lost his german na-
tionality under german rules on the acquisition and loss of nationality. He then 
returned to guatemala where his change of nationality was registered in the reg-
ister of aliens. As a result of war measures he was arrested in 1943, transported to 
the USA, interned there for two years, but when he tried to return to guatemala, 
was refused admission. He then left for Liechtenstein. Subsequently, his properties 
in guatemala were confiscated. Espousing his case, Liechtenstein instituted pro-
ceedings against guatemala before the ICJ.

In its judgment on the merits of 6 April 195574, the Court did not question the 
validity of nottebohm’s naturalisation according to the law of Liechtenstein. The 
real issue was not one pertaining to the legal system of Liechtenstein, for to exer-
cise protection was to place oneself on the plane of international law, and the Court 

must ascertain whether (…) the factual connection between Nottebohm and Liech-
tenstein in the period preceding, contemporaneous with and following his naturali-
zation appears to be sufficiently close, so preponderant in relation to any connec-
tion which may have existed between him and any other State, that it is possible to 
regard the nationality conferred upon him as real and effective, as the exact juridi-
cal expression of a social fact of a connection which existed previously or came into 
existence thereafter.75 

72 See, e.g., F. de Souza del’Olmo,“La nacionalidad como punto de encuentro entre el derecho 
internacional privado y el derecho público” , in Private International Law and Public Interna-
tional Law (op cit), pp.127-161. 

73 Nottebohm case (second phase), I.C.J. Reports, 1955, 4. 
74 Also: Nottebohm (preliminary objections), I.C.J. Reports, 1953, p. 111.
75 Nottebohm case (second phase), I.C.J. Reports, 1955, p. 24.
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Analysing the essential facts relating to nottebohm’s connection with Liech-
tenstein in detail, the Court concluded that he had 

[n]o settled abode, no prolonged residence in that country at the time of his appli-
cation for naturalization (…). No intention of settling there was shown (…). There 
is no allegation of any economic interests or of any activities exercised or to be 
exercised in Liechtenstein. It is unnecessary in this connection to attribute much im-
portance to the promise to pay taxes levied at the time of his naturalization.76 

Considering that the connection between nottebohm and Liechtenstein was not 
effective, the Court found that Liechtenstein could not validly exercise diplomatic 
protection on his behalf.77 The Court found inspiration in the relevant practice of 
national courts and arbitral tribunals in cases of dual nationality, as well as in bi-
lateral and multilateral treaties aiming at solving legal issues arising out conflicts 
of nationalities.78

Significance for the development of PIL
Although the Court in Nottebohm did not specifically refer to legislation or case 
law relating to private international law, its summary of the essence of nationality 
– “a legal bond having as its basis a social fact of attachment, a genuine connec-
tion of existence, interests and sentiments, together with the existence of reciprocal 
rights and duties”, “the juridical expression of the fact that the individual [con-
cerned] is in fact more closely connected with the population of the State conferring 
nationality than with that of any other State”79 – characterises nationality in a way 
very similar to the concept as used in private international law, notably choice of 
law, in so far as it applies nationality as a connecting factor. This is true, in par-
ticular where, in the case of multiple nationalities, a choice must be made between 
two or more potentially applicable laws, but, beyond this, in situations where a 
person has a single nationality, which is no longer the expression of a real connec-
tion with the State having conferred this nationality.80 

76 Ibidem, p. 25.
77 As Wengler points out (W. Wengler, “The general principles of private international law”, Re-

cueil des Cours 104 (1961 III), 279-459), this was the only question the Court decided. The 
Court did not decide whether Liechtenstein was entitled under public international law to issue 
a passport to nottebohm, nor whether Liechtenstein, or any other State applying the national-
ity principle for that matter, was entitled to apply Liechtenstein’s private law applicable to the 
personal relations. 

78 Nottebohm case (second phase), I.C.J. Reports, 1955, p. 22-23.
79 Nottebohm case (second phase), I.C.J. Reports, 1955, p. 23.
80 Cf. e.g., the Belgian private international law code, article 1, para 2 : “Toute référence faite par 

la présente loi à la nationalité d’une personne physique qui a deux ou plusieurs nationalités 
vise : 

 [1° la nationalité belge si celle-ci figure parmi ses nationalités;] 
2° dans les autres cas, la nationalité de l’Etat avec lequel, d’après l’ensemble des circon-
stances, cette personne possède les liens les plus étroits, en tenant compte, notamment, de 
la résidence habituelle. » ,  and the Swiss Private International Law Act, Article 23, para 2 : 
« Lorsqu’une personne a plusieurs nationalités, celle de l’Etat avec lequel elle a les relations 
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Nottebohm decided an important but narrow issue: Liechtenstein did not have 
the right to accord diplomatic protection to nottebohm.81 The Court did not decide 
whether under public international law Liechtenstein was entitled to issue a pass-
port to him, or whether Liechtenstein, or any other State applying the nationality 
principle in private international law, could claim that its private law was appli-
cable to his personal relations.82 The significance of the judgment, from a private 
international law perspective, concerns the Court’s definition of the criteria to 
determine the effectiveness of nationality. However, although the criteria for de-
termining the effectiveness of nationality for purposes of diplomatic protection 
and private international law are largely similar, the effectiveness test in the case 
of diplomatic protection is more severe than in the case of choice of law.83 It is 
conceivable that a nationality which is considered ineffective for the purpose of 
determining which law should be applied in the case of a person with more than 
one nationality, or whether the law of a person’s nationality or that of the habitual 
residence should apply, is considered effective for the purpose of diplomatic pro-
tection.84 

2.1.2 Barcelona Traction

The issue of nationality in the framework of the exercise of diplomatic protection 
has also been brought to the Court in relation to corporations. The Barcelona Trac-
tion case concerned a company incorporated under Canadian law, but the shares 
of which belonged mainly to Belgian nationals. The company was mainly concerned 
with the financing of the construction and operation of electric power plants for 
Barcelona and Catalonia by a number of daughter companies it owned, some of 
which were companies under Canadian, some under Spanish law. As a result of 
measures taken by the Spanish authorities, Barcelona Traction was adjudicated 

les plus étroites est seule retenue pour déterminer le droit applicable, à moins que la présente 
loi n’en dispose autrement». And see K. Boele-Woelki, Die Effektivitätsprüfung der Staat-
sangehörigkeit im niederländischen internationalen Familienrecht (1982). 

81 As to the effects of this decision, it should be noted that the International Law Commission 
considered that, in applying the effective link requirement in the Nottebohm case, the Court did 
“not intend to expound a general rule applicable to all States but only a relative rule accord-
ing to which a State in Liechtenstein’s position was required to show a genuine link between 
itself and Mr. Nottebohm in order to permit it to claim on his behalf against Guatemala with 
whom he had extremely close ties. Moreover, it is necessary to be mindful of the fact that if the 
genuine link requirement proposed by Nottebohm was strictly applied it would exclude millions 
of persons from the benefit of diplomatic protection as in today’s world of economic globaliza-
tion and migration there are millions of persons who have moved away from their State of na-
tionality and made their lives in States whose nationality they never acquire or have acquired 
nationality by birth or descent from States with which they have a tenuous connection. ” ( 
The International Law Commission Draft articles on diplomatic protection with commentaries, 
Official Records of the General Assembly, Sixty-first Session, Supplement No. 10 (A/61/10), 
p. 33-34, par. 5).

82 See W. Wengler, (op cit), 279-459 (at p.334). 
83 See H.-P. Mansel, Personalstatut, Staatsangehörigkeit und Effektivität (1988).
84 Ibidem, p.201-202
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bankrupt in Spain. Belgium alleged that these measures despoiled Barcelona Trac-
tion of all its assets for the benefit of a Spanish financier. The final judgment was 
preceded by lengthy proceedings, interrupted by a settlement that failed in the end, 
on the jurisdiction of the Court, which Belgium based on Articles 36 (1) and 37 of 
the Statute and on the 1927 bilateral Treaty of Conciliation, Judicial Settlement 
and Arbitration between the two countries. 

The key question, posed to the Court, was whether Belgium was entitled to 
exercise diplomatic protection of Belgian shareholders in a company that was a 
legal entity incorporated in Canada. This question, the Court stressed, in the absence 
of specific rules of international law, was essentially a question of national law, 
but not of a particular State but of “rules generally accepted by municipal legal 
systems” 85. The Court then found that under those rules a “firm distinction [is made] 
between the separate entity of the company and that of the shareholder, each with 
a distinct set of rights” and that, in principle, “whenever a shareholder’s interests 
are harmed by an act done to the company, it is to the latter that he must look to 
institute appropriate action”86. This has, as a consequence on the international 
plane, that, in principle, it is the State under whose laws the company is incorpo-
rated, and not the State whose shareholders have been affected, that can bring a 
claim under international law. 

The Court then examined whether, in the present case, there was occasion to 
make an exception to this rule, by analogy to the exceptional technique under 
municipal law of disregarding the legal entity, by “lifting the corporate veil”. That 
might be so in case of lack of capacity of Canada to act on its behalf. But Canada 
did not lack that capacity: “The traditional rule attributes the right of diplomatic 
protection of a corporate entity to the State under the laws of which it is incorpo-
rated and in whose territory it has its registered office”87. Although the Court 
specified that, contrary to the situation regarding the rules governing the national-
ity of physical persons, there is no generally accepted test of the “genuine connec-
tion” in the field of diplomatic protection of corporate entities, it did observe that 
the incorporation under Canadian law and the registered office there were not ar-
tificial but represented “a close and permanent connection” between the company 
and Canada, which suggested at least some level of effectiveness of the connection 
between the company and the State exercising diplomatic protection on its behalf. 

Significance for the development of private international law
In Nottebohm the Applicant State, Liechtenstein, failed to establish, to the satisfac-
tion of the Court, that it had an effective link with its national, nottebohm. In 
Barcelona Traction, the plaintiff State, here Belgium, did not succeed because the 
Court considered that the Barcelona Traction Company, the true party whose rights 
were at stake, was not a Belgian but a Canadian national, and that not Belgium, 

85 Case concerning the Barcelona Traction, Light and Power company, Limited (new application: 
1962), I.C.J., Reports, 1970, p. 37, par. 50. 

86 Ibidem, p. 34-35, par. 41, 44.
87 Ibidem, p. 42, par. 70.
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but Canada was entitled to exercise diplomatic protection on its behalf. In order 
for the State of incorporation of a company to be able to exercise its right of dip-
lomatic protection, there must be an effective connection with that company, a 
condition which, according to the Court in this case would have been met by 
Canada. 

Where this judgment, and the subsequent work by the ILC88 may be of some 
relevance to private international law, is with regard (not: to the right of a State to 
allow the incorporation under its laws of a company that has no effective connec-
tion with that State – that remains, see Nottebohm – a matter of national law, but:) 
to the right to refuse recognition of the legal personality of a foreign company that 
is incorporated under the laws of State with which it has no effective connection. 
In those systems that apply the siège reel theory, according to which companies 
are subject to the company law of the State of their central administration, this does 
not pose a problem. The question could arise, however, in those systems that apply 
the theory of incorporation, according to which a company is subject to the law of 
the State of incorporation, regardless of the company’s central administration. Of 
course, Barcelona Traction does not take any stand regarding either of these theo-
ries. But the judgment, might, perhaps, be used in support of a refusal to recognise 
such a foreign company, or some of its attributes, if although formally incorpo-
rated under the laws of a State it is in reality is no more than an empty shell with-
out real links with that State, a phenomenon with which States applying the 
incorporation theory, such as the netherlands, are regularly struggling. However, 
among the EU States, the right of free establishment of companies has been strong-
ly upheld by the European Court of Justice89, and legislative measures to combat 
companies without connection with the law under which they were incorporated, 
have had to make an exception for companies set up under the company laws of 
these States and those of the European Economic Area90. 

Apart from its interest from a private international perspective, Barcelona Trac-
tion is interesting because of its overt use of the technique of borrowing, with a 
view to the construction of international law, from comparative national law, par-

88 In its codification work relating to diplomatic protection, the ILC stated that the diplomatic 
protection should be exercised by the State under whose laws the corporation was incorporated, 
except when three cumulative conditions are met: (i) the corporation is controlled by nationals 
of another State or States, (ii) the corporation has no substantial business activities in the State 
of incorporation, and (iii) the seat of management and the financial control of the corporation 
are both located in another State. When the three conditions are met, it is the State where the 
seat of management and the financial control of the incorporation are both located that will 
have the right to exercise diplomatic protection for the corporation, see : Article 9, Draft Arti-
cles on diplomatic protection and commentaries, International Law Commission, 2006; Fourth 
Report on diplomatic protection by the Special Rapporteur, John Dugard, 55th session of the 
International Law Commission (2003), Un doc. A/Cn.4/530, p.4, para. 9.

89 Ueberseering v. Nordic Construction Company Baumanagement GmbH, C-208/00, Rec., 2002, 
p. I-9919.

90 Ueberseering v. Nordic Construction Company Baumanagement GmbH, C-208/00, Rec., 2002, 
p. I-9919; Kamer van Koophandel en Fabrieken voor Amsterdam v. Inspire Art Ltd., C-167/01, 
judgment of 30 September 2003. Cf. Struycken, general Course (op cit), p. 155-158.
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ticularly, the theory of lifting the corporate veil: a clear demonstration of the os-
mosis between international law and national law. 

2.2 State immunity: the case of Germany v. Italy (Greece intervening)

While State immunity concerns the status of the State as a subject of public inter-
national law, it also constitutes, in principle, an exception to the exercise by na-
tional courts and other authorities of their jurisdiction as well as to their powers to 
enforce judicial decisions against foreign States. State immunity from jurisdiction 
and from enforcement is a subject very much at the crossroads of public and private 
international law. Indeed, the issue arises rarely before the World Court but regu-
larly before national courts, and also in international arbitration.91 The significance 
of the judgment in Jurisdictional Immunities of the State (Germany v. Italy; Greece 
intervening) of 3 February 2012 for private international law may therefore best 
be examined in the context of a discussion of the decision itself. 

In this case the german claim was that Italy, by allowing civil claims for com-
pensation for violations of international humanitarian law by the german Reich 
during World War II to be brought before its courts against the Federal Republic 
of germany, had committed violations of its obligations under international law 
to respect the jurisdictional immunity which germany enjoyed under interna-
tional law. The same applied, germany held, to measures of constraint, taken by 
Italy against german property located in Italy, as well as to the enforcement by 
Italy of greek judgments concerning civil claims similar to those rendered by Ital-
ian courts.

The Court proceeded on the basis of an extensive examination of the relevant 
State practice as well as the opinio juris, so as to establish the content of customary 
international law on the issues. On the first question, concerning immunity of ju-
risdiction, the Court considered that it must apply the law on State immunity at the 
time when the Italian courts refused immunity and exercised jurisdiction, and not 
as it was at the time of the Second World War. The judgment of the Court, therefore, 
reflects its view on the present state of the question of State immunity, which makes 
it also relevant to current private international law. After a detailed analysis of the 
relevant State practice, the Court concluded that “customary international law 
continues to require that a State be accorded immunity in proceedings for torts 
allegedly committed on the territory of another State by its armed forces and 
other organs of State in the course of conducting an armed conflict”92. Indeed, the 
Court found “that under customary international law as it presently stands, a State 
is not deprived of immunity by reason of the fact that it is accused of serious viola-
tions of international human rights law or the international law of armed conflict”. 

91 R. Higgins, The International Court of Justice and Private international law thoughts, in: 
Themes and Theories, Selected Essays, Speeches and Writings in International Law, Oxford, 
2009, p.1310. 

92 Jurisdictional immunities of the State (Germany v. Italy: Greece intervening), judgment of 3 
February 2012, para. 78.
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The Court took care to stress “that it is addressing only the immunity of the State 
itself from the jurisdiction of the courts of other States; the question of whether, 
and if so to what extent, immunity might apply in criminal proceedings against an 
official of the State is not in issue in the present case”93. 

One may presume that the Court would make a similar reservation concerning 
any civil proceedings against such an official in relation to these serious crimes, 
an issue debated at length during the negotiations in the Hague Conference on what 
has become known as the “Judgments project”94. The tendency to enable States to 
exercise universal criminal jurisdiction in respect of serious crimes when there is 
no clear connection between the State and the crime, may well lead to accompany-
ing civil proceedings to obtain relief from the criminal in question.95 The 1999 
Hague preliminary draft Convention on Jurisdiction and Foreign Judgments in 
Civil and Commercial Matters96 and 2001 Hague Interim text97 make provision for 
the exercise of jurisdiction under national law in actions for civil damages in such 
cases.98 

The Court arrived at its conclusion by distinguishing sharply between the rules 
of State immunity, on one hand, and, the rules of armed conflict, on the other. The 
former are “procedural in character and are confined to determining whether or 
not the courts of one State may exercise jurisdiction in respect of another State. 
They do not bear upon the question whether or not the conduct in respect of which 
the proceedings are brought was lawful or unlawful”. Therefore, “[r]ecognizing 
the immunity of a foreign State in accordance with customary international law 
does not amount to recognizing as lawful a situation created by the breach of a jus 
cogens rule, or rendering aid and assistance in maintain that situation (…)”.

Regarding the second question, immunity from enforcement on germany´s 
property, the Court observed “that the immunity from enforcement enjoyed by States 
in regard to their property situated on foreign territory goes further than jurisdic-
tional immunity enjoyed by those same States before foreign courts. Even if a 
judgment has been lawfully rendered against a foreign State, in circumstances such 
that the latter could not claim immunity from jurisdiction, it does not follow ipso 
facto that the State against which judgment has been given can be the subject of 
measures of constraint on the territory of the forum State or on that of a third State, 

93 Jurisdictional immunities of the State (Germany v. Italy: Greece intervening), judgment of 
3 February 2012, para. 91.

94 See http://www.hcch.net/index_en.php?act=text.display&tid=149
95 Cf Un gA Resolution of 16 December 2005 A/RES/60/147 Basic Principles and Guidelines on 

the Right to a Remedy and Reparation for Victims of Gross Violations of International Human 
Rights Law and Serious Violations of International Humanitarian Law, according to which 
victims of gross violations of international human rights and serious violations of international 
humanitarian law should be provided with “full and effective reparation”, including restitution 
of property and compensation for physical and material harm, loss of opportunities, material 
damages and loss of earnings and moral damage (par 18-23). 

96 See http://www.hcch.net/upload/wop/jdgmpd11.pdf
97 See http://www.hcch.net/index_en.php?act=publications.details&pid=3499&dtid=35
98 See the Report on the preliminary draft Convention by Peter nygh and Fausto Pocar, http://

www.hcch.net/index_en.php?act=publications.details&pid=3494&dtid=35, pp.80-81.
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with a view to enforcing the judgment in question. Similarly, any waiver by a State 
of its jurisdictional immunity before a foreign court does not in itself mean that 
that State has waived its immunity from enforcement as regards property belonging 
to it situated in foreign territory. The rules of customary international law govern-
ing immunity from enforcement and those governing jurisdictional immunity (…) 
are distinct, and must be applied separately”.99 Before any measure of constraint 
may be taken against the property belonging to a foreign State, it must be established 
that it “must be in use for an activity not pursuing government non-commercial 
purposes, or that the State which owns the property has expressly consented to the 
taking of a measure of constraint, or that that State has allocated the property in 
question for the satisfaction of a judicial claim”. none of these conditions having 
been fulfilled in the present case, the property “being used for governmental pur-
poses that are entirely non-commercial”, Italy, by applying a legal charge on the 
property in question, had violated its obligation to respect germany’s immunity. 

Finally, on the question of the enforcement by Italy of greek judgments con-
cerning civil claims similar to those rendered by Italian courts, the Court emphasized 
that this is again a question of immunity of jurisdiction, different from the question 
of enforcement raised by the second question. The question is not whether or not 
the greek courts respected germany’s immunity, but whether the Italian courts, in 
allowing the application of exequatur, had respected germany’s jurisdictional im-
munity: “the court seised of an application for exequatur of a foreign judgment 
rendered against a third State has to ask itself whether the respondent State enjoys 
immunity from jurisdiction — having regard to the nature of the case in which that 
judgment was given — before the courts of the State in which exequatur proceed-
ings have been instituted. In other words, it has to ask itself whether, in the event 
that it had itself been seised of the merits of a dispute identical to that which was 
the subject of the foreign judgment, it would have been obliged under interna-
tional law to accord immunity to the respondent State”.100 The Italian courts which 
declared enforceable in Italy the decisions of greek courts rendered against ger-
many violated germany’s immunity because it followed from the Court’s ruling 
on the first question that, had they been seized of the merits of a case identical to 
the greek cases, they would have been obliged to grant immunity to germany.101

Because immunity questions arise most frequently before national courts, the 
ICJ turned to the case law on immunity of national courts of various countries. As 
Rosalyn Higgins, then herself on the Court, had pointed out a few years earlier: 
“The dilemma for the ICJ is that we are required to base our Judgments on “what 
international law allows”, which on this topic will in significant part be determined 
by what national courts decide – applying always their reading of international 

99 Jurisdictional immunities of the State (Germany v. Italy: Greece intervening), judgment of 
3 February 2012, para. 113.

100 Jurisdictional immunities of the State (Germany v. Italy: Greece intervening), judgment of 
3 February 2012, para. 130.

101 Jurisdictional immunities of the State (Germany v. Italy: Greece intervening), judgment of 
3 February 2012, para. 131.
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law. We find ourselves both locked in a circle and at the cross-roads or private and 
public international law”.102 This dilemma and what the Court distilled from na-
tional case law constrained it in its construction of the applicable law. 

It is worth noting that in his extensive dissenting opinion, Judge Cançado Trin-
dade, took a position radically different from that of the majority, arguing that 
international crimes perpetrated by States are neither acts jure gestionis, activities 
of a commercial nature which are not immune from the jurisdiction, nor acts jure 
imperii, activities of a governmental or public nature which are immune, but, as 
breaches of jus cogens, fall in a third category, “delicta imperii for which there is 
no immunity”. 

One is indeed left with the impression that there is in the judgment an unresolved 
tension between the right of access to justice in the case of grave violations of hu-
man rights and of humanitarian law, and the doctrine of sovereign immunity, that 
may well be further tested in future proceedings before national courts depending 
on the circumstances of each case.103

2.3 Violation of human rights – Ahmadou Sadio Diallo

Had the ICJ in earlier judgments taken the position that diplomatic protection by 
States of its nationals was limited to alleged violations of the minimum standard 
of treatment of aliens104, more recently, in the case concerning Ahmadou Sadio 
Diallo, brought by the Republic of guinea against the Democratic Republic of 
Congo105, the Court has found that: “Owing to the substantive development of in-
ternational law over recent decades in respect of the rights it accords to individu-
als, the scope ratione materiae of diplomatic protection, originally limited to alleged 
violations of the minimum standard of treatment of aliens, has subsequently widened 
to include, inter alia, internationally guaranteed human rights.”106 As a consequence 
the Court declared admissible claims which were based on diplomatic protection 
for violations of Mr. Diallo’s human rights, guaranteed both by the Un Covenant 
on Civil and Political Rights (ICCPR) and the African Charter of Human and 

102 R. Higgins, (op cit), p.1312.
103 Cf H.Muir Watt, “Les droits fondamentaux devant les juges nationaux à l’épreuve des immu-

nités juridictionnelles”, Revue critique de droit international privé 101 (2012), 539-552.
104 See for example: Case concerning the Barcelona Traction, Light and Power company, Limited 

(new application: 1962), I.C.J., Reports, 1970, p. 3.
105 The Court confirmed the customary status of the definition of diplomatic protection included 

in Article 1 of the Draft Articles of the ILC on Diplomatic Protection. Accordingly, diplomatic 
protection “consists of the invocation by a State, through diplomatic action or other means of 
peaceful settlement, of the responsibility of another State for an injury caused by an interna-
tionally wrongful act of that State to a natural or legal person that is a national of the former 
State with a view to the implementation of such responsibility” (Ahmadou Sadio Diallo, (Re-
public of Guinea v. Democratic Republic of the Congo), Preliminary Objections, Judgment, 
I.C.J. Reports 2007, p. 582, p. 599, para. 39).

106 Ibidem.
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People’s Rights as well as of his diplomatic privileges under the Vienna Conven-
tion on Consular Relations, and of his personal rights as associé of a company.107

In the Diallo case the Court thus confirmed that the limits of the Court’s juris-
diction regarding diplomatic protection108 had widened to include violations of 
internationally guaranteed human rights. The Court declared Diallo’s claims based 
on violation of his rights under civil law, including loss of property, admissible in 
part. Eventually it rejected them in its decision on the merits mainly because the 
claims were not sufficiently substantiated. 

Diallo may well open the door for complaints, including for damages suffered 
by the victim, where such violations result from the application or interpretation 
of rules of private international law. In Diallo, guinea maintained on the victim’s 
behalf, among other complaints, that his expulsion by the DR of Congo to guinea 
was intended to prevent him from recovering debts owed to his companies, includ-
ing through judicial proceedings which he had instituted in Congo. It is not too 
difficult to imagine scenario’s in similar situations, where an arbitrary refusal to 
provide access to the courts to a foreigner, or to recognize or enforce a foreign 
decision awarding compensation for damages, also amounts to a violation of a 
person’s human rights, e.g. as guaranteed under Art.14 (equality of arms) of the 
ICCPR. Various cross-border issues in the field of family law, such as interna-
tional child abduction by one of the parents, or the trafficking of children, may 
amount to an interference with the right to protection to family life or the rights of 
the child as guaranteed under the same Covenant (Arts. 23, 24) or the Un Conven-
tion on the Rights of the Child.109 They could become matters of significant public 
interest, and conceivably States could decide, where other national or interna-
tional remedies are not available or fail, to bring such a case before the ICJ. This 
brings us to our next Chapter. 

Chapter III Some thoughts on the possible future role of the World Court for the 
development of Private international law

The previous Chapter has shown that the World Court has so far played a rela-
tively modest but not insignificant role in the development of private interna-
tional law. Looking ahead, there can be little doubt that this role is bound to increase. 

107 Ahmadou Sadio Diallo, (République de Guinée c. République démocratique du Congo), excep-
tions préliminaires, arrêt, I.C.J. Reports, 2007, p. 599, para. 39 and p. 606, para. 65. 

108 As Judge Bennouna points out “ il est clair que le droit de l’Etat, lorsqu’il prend fait et cause 
pour son ressortissant, n’a plus qu’un caractère procédural, celui d’engager une réclamation 
internationale. (…) Il s’agit là d’une évolution qui s’inscrit parfaitement dans le contexte du 
droit international contemporain” : M. Bennouna, « La protection diplomatique : du standard 
minimum de traitement des étrangers aux droits de l’homme », in : The diversity of interna-
tional law, Essays in honour of Professor Kalliopi K. Koufa, M. nijhoff, 2009, 486. 

109 On the confrontation of private international law with human rights, see, generally, P. Kinsch, 
« Droits de l’homme, droits fondamentaux et droit international privé », Recueil des Cours, Vol 
318 (2005), p. 9-331.
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The permeability of national borders as a consequence of globalization not only 
leads, horizontally, to increasing interaction between domestic legal systems, re-
sulting in ever more private international legal issues occurring. It also reduces, 
vertically, the traditional distance between the spheres of public and private inter-
national law. On one hand, the ordering of the diversity of private law orders and 
systems – the core task of private international law – is increasingly also a matter 
of interest for public international law. On the other, norms of public international 
law are progressively interacting with, and shaping and informing norms of private 
international law, in particular where they are embodied in international instru-
ments. 

Even if no specific action were undertaken to enhance the role of the ICJ in 
matters of private international law, the growing interaction and mutual influence 
between public and private international law is likely to result in more cases being 
brought before the Court that concern or touch on private international law. The 
Lugano case, although it did not lead to any decision by the Court, and the State 
immunity case between germany and Italy illustrate that even among European 
States united in the European Union with its own European Court of Justice, the 
ICJ retains a residual role in matters beyond the competence of the Union. But the 
ICJ’s clientele has widely spread and today includes States from all over the world. 
States in Latin America110, Asia-Pacific111 and, as the Diallo case illustrates, Af-
rica, have turned to the Court. In the absence of regional supra-national, including 
judicial, institutions in most parts of the world outside Europe, the ICJ has poten-
tial to become involved in international legal issues that States in those regions 
may wish to submit to it, including questions on or concerning private interna-
tional law, increasingly enveloped in global, regional or bilateral conventions.

What is more, as international instruments, including those on private interna-
tional law, continue to expand their reach within legal orders, the need for na-
tional courts to be guided in their interpretation of such instruments will increase, 
as a steadily swelling undercurrent. The pressure will grow, bottom-up, for such 
guidance to come from an authoritative neutral judicial body that reflects the var-
ious legal systems and cultures in the world. 

Looking even further ahead, then, is there ground to take action to broaden ac-
cess to the ICJ? The question, of course, may be asked for a wide range of other 
matters beyond private international law. Moreover, in so far as the possibility of 
a reference by national courts to the ICJ is concerned, it has institutional implica-
tions that need to be discussed in a wider context.

110 See ,e.g.,  Case concerning Aerial Herbicide Spraying (Ecuador vs. Colombia); Case concern-
ing Pulp Mills on the river Uruguay (Argentina vs. Uruguay), judgment of 20 April 2010, I.C.J. 
Reports, p. 14. 

111 See e.g., : Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), (pending).
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1. A PRECEDEnT: THE 1931 HAgUE PROTOCOL

On 27 March 1931, 17 States, all European, signed a Protocol in The Hague through 
which they recognised the jurisdiction of the Permanent Court of International 
Justice to deal with “any dispute between them concerning the interpretation of 
the Conventions drawn up by the Hague Conference on Private International Law, 
which they have ratified or to which they have acceded”.112 nine of these States113 
ratified the Protocol, which entered into force on 12 April 1936.

At its seventh Diplomatic Session in 1951, which reviewed the pre-Second 
World War work of the Hague Conference and led to its establishment as a perma-
nent international organisation, the Conference concluded that for those States that 
were parties to the Protocol and were bound by the Statute of the ICJ, the ICJ now 
had jurisdiction under its Art 37.114 The Session recommended that the netherlands 
government invite those States which were not yet bound by the Protocol to join 
this instrument.115 The view of the Conference was, therefore, that the Protocol 
was still in force.116 

The Protocol has never been denounced by any of the parties, and we may 
therefore conclude that it is still in force among the nine States that ratified the 
instrument. Contrary to the Protocol, however, most of the early Hague Conven-
tions to which the Protocol applies have been denounced by most of the States 
parties. It has lost any practical importance. That is: unless we assume that the 
Protocol extends also to posterior, in particular the post-Second World War, Hague 
Conventions. However, the language used (“Conventions élaborées”, “Conventions 
(…) qu’ils ont ratifiées ou auxquels ils ont adhéré”) appears to refer only to prior 
Hague Conventions, and suggests that the negotiators intended the Protocol to 
apply only to those instruments. It is most unlikely that States parties to the Pro-
tocol would accept the view that it applies to any of the Conventions drawn up 
since 1951, none of which refers expressly to the Protocol or any other means of 

112 Original French text: Les États contractants du présent Protocole, représentés par les sous-
signés dûment autorisés, reconnaissent la compétence de la Cour Permanente de Justice Inter-
nationale, pour connaître de tout différend entre eux concernant l’interprétation des Conven-
tions élaborées par la Conférence de La Haye de Droit International Privé, qu’ils ont ratifiées 
ou auxquelles ils ont adhéré. See http://www.hcch.net/index_en.php?act=text.display&tid=116

113 States that ratified the 1931 Protocol are: Belgium, Denmark, Estonia, Finland, Hungary, neth-
erlands, norway, Portugal, and Sweden. 

114 Article 37 reads: Whenever a treaty or convention in force provides for reference of a matter 
to a tribunal to have been instituted by the League of Nations, or to the Permanent Court of 
International Justice, the matter, shall, as between the parties to the present Stature, be referred 
to the International Court of Justice.

115 Actes de la Septième Session, p 401.
116 As a consequence, one might have expected the netherlands in the Boll case a few years later, 

to base the jurisdiction of the ICJ on this Protocol, which also bound Sweden. However, the 
application only referred to the acceptance of the compulsory jurisdiction by both States under 
Art 36 of the Statute.
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settlement by an international tribunal117, and we have not found any indication in 
the travaux préparatoires of the later Conventions for such a view. 

That does not mean that the possibility of providing for an international tribunal 
to resolve issues of private international law, including questions of interpretation 
and of application of Hague Conventions, has not been considered in the context 
of negotiations on more recent Hague Conventions. The Dyer report drawn up in 
preparation of the 1980 Hague Child Abduction Convention118 discussed, as one 
of the options, the establishment of an international tribunal, not to interpret the 
future treaty, but, more directly, “for the purpose of solving cases of conflicting 
custody decisions in different States”.119 However, the negotiators embarked on a 
novel approach and the Hague Child Convention does not settle or seek to settle 
the question of custodial rights, nor does it provide for the recognition and enforce-
ment of decisions on such rights. Instead, it sets up a system of cooperation based 
on administrative and judicial cooperation to avoid the abduction of children, and, 
where the child has already been removed, to obtain his or her immediate return. 
Thus, the question discussed in the Dyer report does not arise under the Conven-
tion.

nevertheless, the courts and authorities of the Contracting States – ninety at 
this point from all continents120 – are inevitably faced with issues of interpretation 
and application of the Child Abduction Convention, as they are, increasingly, in 
respect of Hague and other Conventions on private international law. 

2. OTHER WAYS TO SECURE UnIFORMITY OF InTERPRETATIOn 
AnD APPLICATIOn OF PRIVATE InTERnATIOnAL LAW 
COnVEnTIOnS – THEIR LIMITATIOnS

As Hague Conventions, and private international law instruments in general, are 
self-executing, drafted in such a manner that they lend themselves to being di-
rectly applied within the legal order of each Contracting State121, great care is 
taken at The Hague, whenever possible, to define the rules and concepts used with 

117 Several procedural Hague Conventions drawn up since 1951 refer expressly to the settle-
ment by diplomatic channels of difficulties arising in connection with their operation cf. 1954 
Convention on Civil Procedure, Art. 9 (2); 1965 Service Convention, Art.14; 1970 Evidence  
Convention, Art.36.

118 Adair Dyer, Report on international child abduction by one parent (“legal kidnapping”), Prel.
doc.no 1 of August 1978, Actes et Documents de la Quatorzième session, Tome III, Child 
Abduction, p 12-60 (at p.47).

119 This discussion was prompted by the preparation by the Council of Europe of a draft text on 
such a tribunal, which was in the end abandoned. The Dyer report concluded that in the ab-
sence of sufficiently defined standards, decisions by a tribunal composed of judges of different 
countries and cultures on issues of custody would carry the risk of a more arbitrary nature than 
would be the case for judges within a single legal system.

120 See http://www.hcch.net/index_en.php?act=conventions.status&cid=24
121 With the exception of provisions that require further action from the Contracting States, such 

as the designation of (Central) authorities. 
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maximum precision122. An extensive explanatory report provides additional as-
sistance. Special Commission meetings to review the practical operation of Con-
ventions assist in promoting consistency of their interpretation and application, 
and have led to the development of additional tools such as practical handbooks, 
guides to good practice, a data base for case law on the instrument. 

Yet, these tools have their limits. Two examples will illustrate this. The first 
concerns the interpretation of the Hague Evidence Convention, the second the 
application of the Hague Child Abduction Convention.

In Société Nationale Industrielle Aerospatiale v. United States District Court 
(“Aerospatiale”)123, the Supreme Court of the United States of America ruled that 
the Hague Evidence Convention is not exclusive of national (federal or state) 
procedures, in particular in respect of “discovery”. But the Court went further. The 
majority disagreed with the view of four judges that the Convention, although not 
exclusive, requires presumptive resort to its procedures. Instead, the majority ruled 
that the Convention was a means to facilitate discovery “to which an American 
court should resort when it deems that course of action appropriate (…)” as an 
alternative to domestic American discovery procedures. The Evidence Convention, 
based on the precept that “[a]ny system of obtaining evidence or securing the 
performance of other judicial acts internationally must be “tolerable” in the State 
of execution and must also be “utilizable” in the forum of the State of origin where 
the action is pending”124 was thus, in effect, reduced to an optional instrument. The 
decision caused concern among a number of States in view of the intrusive, and in 
their view “intolerable” discovery procedures available under US national civil 
procedure.125 

The Special Commission of experts of the Hague Conference that convened in 
1989“took note of the fact that opinions remain divided as to whether or not the 
Convention is of exclusive application. However, having regard to the object of the 
Convention, the Commission thought that in all Contracting States, whatever their 
views as to its exclusive application, priority should be given to the procedures 
offered by the Convention when evidence located abroad is being sought.” 126 The 
Special Commission thus, implicitly, expressed reservations on the majority deci-
sion and supported the minority. However, there are no indications that the conclu-

122 The simultaneous drafting in two languages, English and French, greatly assists in this effort.
123 Société nationale industrielle Aerospatiale et al. V. United States district Court for the Southern 

District of Iowa, no. 85-1695, 482 U.S. 522; 107 S. Ct. 2542.
124 See Explanatory report by Ph.W. Amram, Actes et Documents de la Onzième Session, Tome 

IV, Obtention des preuves à l’étranger, pp. 202-216, also accessible at: http://www.hcch.net/
index_en.php?act=publications.details&pid=2968&dtid=3, at p. 202. 

125 The Hague Evidence Convention, which bridges vastly different systems of civil procedure, 
thus differs from that of the Council Regulation (EC) no 1206/2001 on cooperation between 
the EU Members in the taking of evidence, which operates against a background of more simi-
lar systems (and does not include provisions such as Articles 12 or 23 of the Evidence Conven-
tion). But even within this context, the Regulation, whose use is not exclusive according to 
the ECJ, may be “the only means” available, cf. the preliminary ruling ECJ 21 February 2013, 
C-332/11 (Prorail v. Xpedys), paragraphs 47 and 48. 

126 See http://www.hcch.net/index_en.php?act=publications.details&pid=2281&dtid=2
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sions of the Commission have had any significant impact on subsequent decisions 
of American courts.127 Harold Koh, the former legal adviser of the US State De-
partment, concludes with regret: “American litigators will continue to avoid using 
the Evidence Convention, and the courts will defer to their choice by conducting 
pro-American interest-balancing on a “case-by-case basis”.”128

One of the major challenges facing the judicial and administrative authorities 
under the Hague Child Abduction Convention is that of respecting their duty under 
the Convention to “act expeditiously in proceedings for the return of children” (Art 
11). “Acting expeditiously” does not, of course, mean mechanically returning, or 
refusing to return, an abducted child, but starts with prompt action on the applica-
tion (Art 9), followed by immediate further steps, preferably resulting in an ami-
cable solution. 

Special Commission meetings on the operation of the Convention have invari-
ably reminded States parties of their duty to act without delay, and statistical research 
has been carried out and presented at the Special Commission in support of the 
recommendations urging expeditious action. But the Special Commission has no 
powers to bind States parties, let alone to enforce its recommendations. In actual 
practice, “acting expeditiously” has remained, for various reasons, a considerable 
challenge to many administrative and judicial authorities.

In this respect, the Convention has received support from both the European 
Court of Human Rights and the European Court of Justice. Starting in 2000129, the 
European Court of Human Rights (ECrtHR) in several judgments concerning the 
application of the European Convention on Human Rights (ECHR), in particular 
its provisions on protection of family life (Art 8) and equality of arms (Art 6) and 
non-discrimination (Art 14), concluded that these provisions were violated because 
of failures in the application of the Hague Child Abduction Convention. Similarly, 
the European Court of Justice (ECJ), in applying the Brussels II bis Regulation 
which builds on the Hague Child Abduction Convention, has contributed to mak-
ing the Convention effective in the relations between Member States of the Euro-
pean Union. 

However, more recently the position of the ECrtHR in relation to the Conven-
tion has raised concern. “Some of the case law indicates that there should be a full 
assessment of the best interests of the child in return proceedings. This is beyond 
the scope of the summary return mechanism intended by the Convention, and instead 
begins to turn into a full review of the merits of the custody arrangement”. 130 not 
only has the ECrtHR been insisting on an “in-depth examination of the entire fam-

127 There seem to be only a few cases where the US courts have applied the presumptive or first use 
of the Convention. The view of the Special Commission may have been known to the Federal 
Rules Advisory Committee that in 1989 proposed amendments to the federal discovery rules 
that would have codified the minority view in Aerospatiale. However, this proposal attracted 
criticism and was withdrawn, and the Federal Rules on this point have not been amended.

128 See Harold H. Koh, Transnational Litigation in United States Courts (2008) at p.204.
129 ECrtHR 25 January 2000, no. 31679/96 (Ignaccolo-Zenide/Romania).
130 P. Beaumont & L. Walker, “Post Neulinger case law of the European Court of Human Rights 

on the Hague Child Abduction Convention”, in The Permanent Bureau of the Hague Confer-
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ily situation” seemingly without considering the limits which follow from the 
imperative of expeditious action in the context of a procedure which is not con-
cerned with the merits of the custody issue. The ECrtHR has also sometimes re-
viewed national courts’ decisions to an extent that it has appeared to act as a “fourth 
instance”. Moreover, its proceedings, unlike those of the ECJ which has established 
a special rapid procedure for these cases, are also sometimes taking a very long 
time.131 If the ECrtHR were to persist in its approach, this may put the Convention 
at risk, and not just in relation to the States parties to the ECHR. The ECrtHR’s 
case law, which already often relates to removals of children from States outside 
Europe that are bound by the Hague Convention but not by the ECHR (e.g. Aus-
tralia, Israel, United States), will inevitably have an effect on the application of the 
Hague Convention by these States. Moreover, assuming as seems likely, that the 
ECJ will continue to pursue its current approach, the result could be that two Eu-
ropean regional Courts, the ECrtHR and the ECJ, would be taking different stands 
on this important question. How would this conflict be resolved?

As these examples illustrate, transnational procedural issues, even if regulated 
by an international treaty, may present challenges to administrative authorities and 
courts, even at the regional level. The unrivalled strength of the Brussels Regula-
tion on Jurisdiction and Recognition and Enforcement of Judgments in civil and 
commercial matters, and its counterpart Brussels II bis, is that they are completed 
by a mechanism for judicial review by the ECJ.

3. IS RECOURSE TO THE ICJ An OPTIOn?

It was precisely the unavailability of this judicial review mechanism which prompt-
ed the application by Belgium against Switzerland in the Lugano case before the 
ICJ. Among the preliminary objections raised by Switzerland, one is of particular 
interest, namely its claim that the Lugano Convention and its 2nd Protocol implic-
itly exclude the jurisdiction of the ICJ. This 2nd Protocol establishes three mecha-
nisms to assist national courts in the interpretation of the Lugano Convention. It 
obliges the courts of the Contracting States to duly take into account of the prin-
ciples established by the decisions of the courts of the other Contracting States; it 
sets up a system of mutual information concerning decisions on the application of 
the Brussels Convention (now Regulation) including those of the ECJ; and it cre-
ates a standing committee to exchange views on the operation of the Convention. 
The basic reason for designing this mechanism was that the possibility of confer-
ring jurisdiction upon the ECJ was excluded. Does it follow, however, that, when 
the mechanisms under the 2nd Protocol fails as Belgium claimed, this is the end of 

ence on Private International Law (ed.) , A Commitment to Private International Law (2013), 
pp. 17-30 (at p.18). 

131 Ibid., p. 29. This is in contrast with the Court’s readiness in some cases to order protective 
interim measures.
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the matter and any recourse to the ICJ is also barred?132 Assuming that the ICJ 
could base its jurisdiction on Art 36(2) of its Statute (acceptances of its compul-
sory jurisdiction by the two countries)133, leaving aside the other preliminary objec-
tions by Switzerland134, would it be unreasonable for the World Court to step in 
and provide a judicial forum when and if a consultation procedure that is provided 
for leaves one State, or perhaps both States, unsatisfied? Would that not rather be 
its duty under international law? There being no case anymore, we will not have 
the answer from the ICJ.

The question whether and, if so, how to ensure uniformity of interpretation in 
matters concerning the jurisdiction of national courts under international treaties 
is by no means dead, however. It might arise again at the regional level, and it 
remains on the table also at the global level. As Arthur von Mehren, one of the 
main negotiators of the Hague Judgments Project up to the adoption of the 2005 
Hague Choice of Court Convention, observed: “The unavailability of a court sys-
tem to interpret and apply a global convention so as to bind the national courts of 
all Contracting States is a serious shortcoming in international-convention prac-
tice; regrettably, a counterpart to the European Court of Justice – which authori-
tatively interprets and applies the Brussels Convention – is not available to 
non-regional international conventions such as emanate from the Hague 
Conference”135. Referring to the discussions held in The Hague on a system of 
information and consultation such as that developed for the Lugano Convention136, 
he went on: “It may be feasible to provide for the exchanges of information and 
occasional meetings to discuss the State Parties’ decisional law applying the con-
vention. Such arrangements can, at best, encourage a greater measure of unifor-
mity in the interpretation and application of the convention than would otherwise 

132 See g. Möller “The Lugano Convention and the International Court of Justice”, in A Commit-
ment (op.cit.) p. 381-387.

133 In addition, Belgium based the jurisdiction of the ICJ on the European Convention on the 
Peaceful Settlement of Disputes of 29 April 1957, but Switzerland contested this jurisdictional 
basis.

134 namely, that there was not a real dispute between the two countries, and that Belgium had not 
exhausted the available local remedies.

135 A.T. von Mehren, “Drafting a Convention on International Jurisdiction and the Effects of 
Foreign Judgments Acceptable World-Wide: Can the Hague Conference Project Succeed?”,  
49 Am. J. Comp. L, 191. In footnote 22 (at p. 200), Von Mehren refers, by way of example, to 
the “contrasting views of the United States and of European States regarding the meaning of 
crucial provisions of the [Hague Service Convention], discussed in Schlunk v.Volkswagenwerk 
A.G., 486 U.S.649 (1988)”.

136 See, C. Kessedjian, “Synthesis of the Work of the Special Commission of March 1998 on In-
ternational Jurisdicton and the effects of Foreign Judgments in Civil and Commercial Matters”, 
Hague Conf. Prelim. Doc. No 9 (July 1988), http://www.hcch.net/upload/wop/jdgm_pd8.pdf , 
p. 45, no 118, and Document submitted by the co-rapporteurs of the uniform interpretation of 
the proposed Convention on the jurisdiction, recognition and the enforcement of judgments in 
civil and commercial matters, Work. Doc. no 94 of 10 november 1998, http://www.hcch.net/
upload/wop/jdgm_wd94e.pdf, and
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be the case. They would not, however, assure litigants that the convention’s provi-
sions will be fairly and uniformly interpreted and applied by national courts.”137 

As Von Mehren notes, this “institutional weakness” need not be fatal. It may be 
a more serious issue in respect of a convention providing for multiple jurisdic-
tional bases of the courts than in an instrument limited to the recognition and en-
forcement of such judgments, such as the 1958 Un Convention on the recognition 
and enforcement of foreign arbitral awards. The point is, however, that, given the 
limitations of the existing “arrangements”, there is a need to continue the search 
for creative solutions, including a role of the World Court.138 

3.1 Reference of disputes to the iCJ? 

In his address on Private International Law and Public International Law: The 
Increasing Linkage to the European Group for Private International Law in the 
Peace Palace in The Hague in 1997, Christopher Weeramantry, then Judge of the 
ICJ, made a visionary statement: “(…) future conventions in the field of private 
international law may well include, almost on a routine basis, a clause accepting 
the jurisdiction of the [ICJ] to determine disputes relating to the interpretation or 
application of the treaty.” He then referred in particular to the negotiations on a 
future broad Hague judgments convention on jurisdiction and recognition and 
enforcement of judgments.139 

Leaving aside for a moment the general objections which will not fail to be 
raised concerning the workload of the Court, or its lack of expertise in matters of 
private international law140, we may reflect further on this idea of such a clause. 
There is a clear difference, however, between Weeramantry’s suggestion and Von 
Mehren’s observation. Weeramantry here had an inter-State dispute in mind. The 
“institutional weakness” signaled by Von Mehren concerns the lack of a mechanism 
as developed in the context of the Brussels system, under which national courts 
may turn to the ECJ for a preliminary ruling. 

The two ideas are not mutually exclusive. As the Lugano case shows, disputes 
between private parties before national courts on issues relating to jurisdiction 
under an international instrument may rise to a level where the State assumes their 

137 Von Mehren concedes that “[n]on regional international conventions, for example, the United 
Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958, 
can, however, be highly successful despite this institutional weakness.” (op. cit.).

138 The clause appearing in previous procedural conventions (1965 Hague Convention on Service 
of Documents Abroad; 1970 Hague Convention on the Taking of Evidence Abroad) according 
to which difficulties arising in connection with the operation of the Convention shall be settled 
through diplomatic channels is obviously of very limited assistance. 

139 C.g. Weeramantry (op. cit.) p. 181 (also published in Rivista di diritto internazionale private e 
processuale, 1988, p.7).

140 It may be recalled that similar questions were raised when the ECJ acquired jurisdiction in mat-
ters of private international law following the entry into force in 1975 of the Protocol of 1971 
that conferred upon the ECJ the power to interpret the Brussels Convention of 27 September 
1968 on jurisdiction and the enforcement of judgments in civil and commercial matters. 



113

case, which may then lead to an inter-State dispute, with a potential role for the 
World Court. 

The question deserves to be discussed not just among private international 
lawyers, but in a broader dialogue including (former) members of the ICJ. Even if 
the outcome were that a general clause, as suggested by Judge Weeramantry, ac-
cepting the jurisdiction of the Court to determine disputes on interpretation and 
application of the future instrument141 would not be achievable, other options might 
be considered. One such possibility would be an optional clause, to be included in 
a future convention, mirroring article 36 of the ICJ’s Statute, providing that any 
State party to the future instrument recognizes as compulsory, in relation to any 
other State party accepting the same obligation, the jurisdiction of the ICJ regard-
ing the interpretation and application of the convention. For States having made 
the declaration under Article 36 (2) of its Statute, this should not be an issue, as 
this would not be more than a specific reminder of a larger commitment they have 
already accepted. States not having made the general declaration might be prepared 
to accept the optional clause for the purpose of furthering the operation of the 
Judgments Convention. 

3.2 Reference by national (or even regional) courts to the iCJ? 

The more far-reaching question remains that of the lack of a preliminary ruling 
mechanism. Such a mechanism is not provided for under the Court’s Statute, and 
therefore raises a more wide-ranging issue that cannot be simply resolved by a 
clause in a convention, whether on private international law or, indeed, any other 
matter. It requires a broader examination. 

The question of preliminary rulings by the International Court of Justice at the 
request of national courts in general was extensively discussed by our Association 
in 1987 on the basis of Preadviezen prepared by Stephen Schwebel, then Judge 
and later President of the ICJ, and Pieter VerLoren van Themaat, former Advocate-
general of the ECJ.142 A Resolution of House of Representatives of the United 
States of America, adopted in 1982, urging the President to explore the establish-
ment of a Un body to channel requests by national courts for an advisory opinion 
of the ICJ regarding any question of international law of which they had jurisdic-

141 Cf. Art. 38 of the 1951 Convention Relating to the Status of Refugees: “Any dispute between 
parties to this Convention relating to its interpretation or application, which cannot be settled 
by the parties, shall be referred to the International Court of Justice at the request of any one 
of the parties to the dispute”. Art IV of the 1967 Protocol has a similar provision. Examples 
can also be found in many Conventions relating to different aspects of human rights protection 
(e.g. slavery, genocide, stateless persons, racial discrimination, discrimination against women, 
torture)

142 “Preliminary rulings by the International Court of Justice at the request of national courts”, Pread-
viezen van Stephen Schwebel en Pieter VerLoren van Themaat, Mededelingen van de Neder-
landse Vereniging voor Internationaal Recht no.95 oktober 1987 (hereinafter:“Preadviezen”). 
The discussion appears in “Verslag van de Algemene Ledenvergadering” november 1987, 
Mededelingen van de Nederlandse Vereniging voor Internationaal Recht no.96, maart 1988 
(hereinafter: “Verslag”).
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tion, supported by a similar proposal of the American Bar Association (ABA), and 
the success of the procedure under Art.177 of the EEC treaty, formed the backdrop. 
Judge Schwebel expressed cautious support for the idea that provision should be 
made for reference by national courts of questions of international law to the ICJ. 
VerLoren van Themaat, who could express himself more freely, not only welcomed 
the idea, but also made practical suggestions for its implementation. 

The main benefits as seen by the authors were:
 

(1) The quality of justice rendered to the parties in particular disputes before the 
national court – the national courts, after all, being the main organs of the in-
ternational community to apply international law – would be enhanced by the 
opinions of the ICJ;

(2) Uniform interpretation and application of international law would be promoted;
(3) Links would be established between international law and national law systems, 

national courts, and indeed private parties, who are increasingly exposed to in-
ternational law.

(4) The ICJ would be strengthened by this broader constituency and the increased 
area in which it would contribute to development of international law.

A crucial question, discussed by both authors, was the absence in the ICJ’s Statute 
of provision for a reference procedure. Amending the Statute would be difficult, 
and should be circumvented if possible. The solution, already proposed by Wilfred 
Jenks and Louis Sohn, could be for such requests from national courts to be chan-
neled through a committee of the Un general Assembly, which would screen and 
then forward them to the Court. The ICJ might need to decide whether such a 
process was in accordance with Art 96 of the Un Charter143, but there was prec-
edent for such a process.144 VerLoren van Themaat embraced the idea with convic-
tion and fleshed out an “outline for a workable form of implementation of the 
system”.

Participants in the rich discussion generally supported the proposal in principle. 
A consensus emerged around the idea to limit, at least in the beginning, the scope 
ratione materiae of the requests, perhaps to the interpretation of bilateral or mul-
tilateral treaties, and not to extend this scope to the interpretation of customary law 
or acts of organs of the Un.145 Under the system courts should not be under any 
obligation to request preliminary opinions, and the opinion of the ICJ should not 
be binding upon the courts.146 Some skeptic views were expressed, but the only 
fierce opposition came from Shabtai Rosenne who felt that the idea was premature, 

143 Art 96: “(1). The General Assembly or the Security Council may request the International 
Court of Justice to give an advisory opinion on any legal question. (2) Other organs of the 
United Nations and specialized agencies, which may at any time be so authorized by the Gen-
eral Assembly, may also request advisory opinions of the Court on legal questions arising 
within the scope of their activities.”

144 See, Preadviezen, (Schwebel), at pp.14-16.
145 This was also the view of L. gross, Preadviezen, p. 25, and of Bos, Schermers, and Maas 

geesteranus, Verslag, pp. 5-7, 12-15, 35-36.
146 See Verslag, (VerLoren van Themaat, p.56).
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unnecessary because he could not think of any real problems of lack of unifor-
mity of interpretation, and undesirable, as “any decision to invoke the procedures 
of the International Court, whether contentious or advisory, is a political matter 
and should be kept that way (…)”.147 VerLoren van Themaat, not impressed, ably 
dealt with these and other objections, stressing that practical questions such as the 
workload of the ICJ were secondary to the main question: is it a good idea?148 

The possibility of preliminary rulings by the ICJ more specifically on the inter-
pretation or application of conventions on private international law was evoked 
in connection with the above mentioned Aerospatiale judgment rendered just a few 
months earlier.149

The decision illustrates the weakness of the current system where one Supreme 
Court of one Contracting State on its own decides on an important question of 
interpretation of a multilateral private international law treaty, without at least 
having the option to ask for guidance of a global court composed of judges repre-
senting the principal legal systems of the world. Indeed, as gross noted, “the 
judgments of national tribunals on controversial aspects of international law must 
not only be impartial but they must also appear to be impartial”.150 That is an 
inherent problem in respect of national courts, even where the amicus curiae device 
is available for foreign States to make their views known, as is the – exceptional 
– case in the United States, but not only national courts might be assisted by the 
advice of the World Court.

In his preadvies, VerLoren van Themaat raised the question: “Should the Court 
of Justice of the European Communities itself also be able to submit preliminary 
questions to the [ICJ] on questions of interpretation of international law?” His 
answer was that, in theory, it should, but that this would require an amendment of 
the EEC-treaty.151 Schermers felt the question was “premature” but, interestingly, 
did not agree that this would require an amendment of the treaty.152Just as the 
Luxembourg Court was the supreme authority for questions regarding community 
law, the ICJ was the “most suitable authority for interpreting [the international 

147 Verslag, p. 15-19, (at p.17).
148 Verslag, p. 53-58.
149 See Verslag (van Loon, p. 27-30; VerLoren van Themaat, p. 55, approving). note that, contrary 

to what was stated on p.28, the ICJ in the Boll case assumed jurisdiction on the basis of the 
acceptances by the netherlands and Sweden of its compulsory jurisdiction and not on the basis 
of the aforementioned 1931 Protocol.

150 The US Supreme Court itself made the point “with complete clarity” (gross, cited in Pread-
viezen (Schwebel), p. 25)) in the much debated Sabbatino case, where Justice Harlan, writing 
for the majority observed that it was unlikely that “the decisions of the courts of the world’s 
major capital exporting country and principal exponent of the free enterprise system would be 
accepted as disinterested expressions of sound legal principle by those adhering to widely dif-
ferent ideologies.”

151 Preadviezen, p.82-84.
152 “None of our national legislations were amended in order to empower our national courts to 

bring preliminary questions to Luxembourg. (…) the right to raise such questions is inherent 
in the duty of a court to settle the case at hand and to collect all information needed for such 
settlement.”(Verslag (Schermers), p. 15).
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legal] order”. Rather than any hierarchy, he saw this as “an appropriate division 
of labour”.153

All in all, there was considerable support, indeed enthusiasm, for the idea that 
national courts, and possibly the ECJ, through a screening committee of the gen-
eral Assembly of the United nations, should have the possibility (not the duty!) to 
request the ICJ for a non-binding opinion on an important question of treaty inter-
pretation, and there was a clear desire to pursue the idea not just at the academic 
level, but, at a practical, legislative and governmental level. Hans Lammers, later 
to be the Legal Advisor of the netherlands Ministry of Foreign Affairs, suggested 
an initiative at the international governmental level by the host country of the ICJ, 
the netherlands, prepared by appropriate academic work, possibly within the In-
ternational Law Association.154 VerLoren van Themaat supported the idea. 

In light of this successful meeting, the next year our Association, as the neth-
erlands Branch of the ILA, proposed to the ILA to examine the possibility of es-
tablishing a reference procedure before the ICJ. However, following the advice of 
the Director of Studies of the ILA, Ian Brownlie, who had taken part in the discus-
sions on the Preadviezen and had voiced skepticism at the idea155, ILA’s Executive 
Council decided to create a Committee on International Law in Municipal (later: 
National) Courts with a much broader mandate, to study the various approaches 
of national courts towards principles and rules of public international law where 
these had an impact upon issues arising under domestic law. 

The result of this dilution of the committee’s mandate, for our topic, was disap-
pointing. The Committee, established in 1988156, produced its first report in 1994 
which mentioned but did not go into the issue.157 Its next, 1996 report listed it as 
one of several issues that should be studied.158 In its final report (1998), however, 
the Committee simply concluded that, although “[t]he advantages of the sug-
gested procedure are obvious: the Court’s stature is undoubted, its impartiality is 
assured, and any ruling by it would carry the greatest authority”, the case load of 
the Court did not allow it, and the Court’s Statute would have to be amended.159 
The 1998 Final Resolution, therefore, concluded that “il n’est pas réaliste à l’heure 
actuelle” to change the Court’s Statute.160 But both these arguments had already 
been extensively discussed and disposed of at the 1987 meeting. The first had not 

153 Ibidem.
154 “The proposal should contain (…) a draft resolution of the UN General Assembly with a draft 

mandate of the committee to be charged with the task to screen requests for and advisory 
opinion form the ICJ presented by national courts”, which could then be taken up by the neth-
erlands government, who, following informal consultations with other governments, could 
present it for consideration to the general Assembly.

155 Verslag, pp. 7-12. The renowned British lawyer´s view may well have been influenced by the 
fact that the UK has a “dualist” system regarding the effect of treaties in the internal order.  
Cf. Chapter I.2. 

156 63 Report Warsaw Conference, 1988, 47.
157 66 Report Buenos Aires Conference., 1994, 327-361 (at 360).
158 67 Report Helsinki Conference,1996, 570-593 (at 592).
159 68 Report Taipei Conference, 1998, 659 – 674 (at 669) (Committee Report).
160 Ibid. 28-30 (Resolution).
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convinced the meeting. Even Judge Schwebel had said that “there is room for the 
Court to handle a good many more cases than it does”. And, regarding the second 
objection, as we saw, an essential element of the discussion had been the idea that 
there would a smart way to avoid an amendment of the Statute, via the general 
Assembly.161 

The discussion continued, however, in a different forum and with a different 
focus. In an address to the general Assembly in 1999, then President Schwebel of 
the ICJ welcomed the appearance on the international scene of new international 
tribunals, but also suggested that “in order to minimize (…) significant conflicting 
interpretations of international law, there might be virtue in enabling other inter-
national tribunals to request advisory opinions of the [ICJ] on issues of interna-
tional law that arise in cases before those tribunals that are of importance to the 
unity of international law”.162 He got support the next year, in similar words, by 
then ICJ President guillaume (who had also chaired the ILA Committee), in his 
address to the general Assembly.163 Judge, and later President, Rosalyn Higgins, 
however, thought it “simply cumbersome and unrealistic to suppose that other 
tribunals would wish to refer points of general international law to the [ICJ]”164

It is important to note that the possibility of preliminary rulings raised by the 
ICJ Presidents was provoked by the proliferation of international, in particular, 
specialized tribunals such as the Law of the Sea Tribunal and the ICTY. The issue 
they discussed was not whether national courts might benefit from such rulings. 
Especially in the relations between the ICJ and specialized courts with a global 
mission, the best way forward, it would seem, is indeed close liaison and mutual 
information.165 But that possibility is obviously not available in the relations be-
tween the ICJ and national courts. Moreover, the need for guidance of such courts 
(including those at the top of the judicial hierarchy), which are ever more fre-
quently called to apply international law and international conventions, from an 
authoritative international judicial body is bound to deepen.

Regional courts, like national courts, also apply or refer to international law, 
and, in so far, may be able to provide such guidance to a certain extent. But the 
regional perspective of a regionally composed court also has its limitations.166 The 
discussions on the 1987 Preadviezen suggested that the ECJ might, on a particular 
important issue of general international law, seek the benefit of advice from the 
ICJ. The ECrtHR, which sees human rights law as part of international law, might 

161 Meanwhile the broader question of the relationship between national courts and international 
has returned on the ILA’s agenda: a Study group of the ILA on Principles on the Engagement of 
Domestic Courts with International Law is looking into questions such the increased relevance 
of domestic courts for international law, the varieties of domestic court engagement with inter-
national law and its different outcomes.

162 A/54/PV 39, 3-4; the underlining is ours.
163 A/55/PV 41, 3.
164 R. Higgins, “The ICJ, the EJC, and the integrity of international law”, 52 ICLQ, 2001, 1-20 

(at 18-20).
165 Ibidem, 20.
166 Some of which, in particular relating to the ECrtHU, transpire ibidem at 9-11.
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even have a more direct need for such guidance, e.g. where it has to interpret 
global conventions, with possibly implications for the interpretation and application 
by non-European States, as we saw above in relation to the Hague Child Abduction 
Convention.

Clearly, more thought and discussion is needed. It is not that the jury is still out: 
a structured international debate has yet to begin. Compared with 1987, the Zeitgeist 
may have changed for a less universal outlook, but it will change again. The ques-
tion is important, in relation to private international law and other topics, and the 
political and practical issues, which of course should be further examined, should 
not obscure the possible benefits identified by our 1987 Preadviseurs, and which 
have not lost their pertinence in the twenty-first century.

Propositions and points for discussion

(1) More than it is often realised, private individuals and companies are at the 
origin of disputes brought before the World Court. This may lead the Court 
to examine issues relevant to private international law (PIL) or even issues of 
PIL. Through its case-law on such issues – although limited in volume – the 
Court has made a positive contribution to the development of PIL. Early on, 
the Court has
•	 identified the relationship between PIL and public international law, 
•	 shown foresight with regard to the internationalisation of PIL, 
•	 acknowledged the role of party autonomy in international contracts, 
•	 been attentive to the policy objectives of PIL rules, and
•	 recognised that choice of law rules may be subject, in specific circum-

stances, to the application of public policy rules and overriding mandatory 
provisions.

(2) Although the Court decides in accordance with international law (Art 38 of the 
Statute of the ICJ), national law plays an important role in its construction of 
the law, including that of verifying compliance by States of their international 
obligations or of filling gaps in existing international law. Where possible, 
however, the Court bases its decisions on a comparison of national laws and 
court practices, and thus avoids putting itself in the position of a national court. 
This approach has strengthened the Court’s authority in developing its case 
law, including in the field of private international law.

(3) It is possible that inter-State disputes concerning issues of PIL will be brought 
before the Court with greater frequency in the future. As multilateral treaties 
(conventions) on PIL grow both in volume and in numbers of States parties, 
differences in interpretation and application of such treaties at the national 
level may give rise to controversies at the international plane best resolved by 
a global court composed of judges representing the principal legal systems of 
the world. In addition, the widening of the scope ratione materiae of diplomatic 
protection (Diallo), may lead to more frequent cases of diplomatic protection 
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being brought before the Court based on violations of human rights that result, 
at least in part, from the application or interpretation of rules of PIL

(4) Beyond these possible developments, consideration may be given to broaden-
ing the access to the World Court. An optional clause might be introduced in 
conventions, including PIL conventions, mirroring Art 36 of the Court’s Statute, 
providing that any State party to the convention recognises as compulsory, in 
relation to any other State party accepting the same obligation, the jurisdic-
tion of the ICJ regarding the interpretation and application of the convention. 
Moreover, as conventions, including those on PIL, continue to expand their 
reach within legal orders, the need for national courts to be guided in their 
interpretation and application of these instruments will increase. This has given 
rise to idea of allowing national courts, and perhaps even regional courts, to 
request a preliminary opinion on such questions from the ICJ. national courts 
should not be under any obligation to request such a preliminary opinion, and 
the opinion of the ICJ should not be binding upon those courts. 

(5) The general idea was discussed by our Association in 1987 based on Pread-
viezen by S. Schwebel and P. Verloren van Themaat. Realising that a modifica-
tion of the ICJ’ Statute would be difficult, the meeting supported the proposal 
that requests for a non-binding opinion on an important matter of treaty 
interpretation should pass a screening committee of the general Assembly, 
which would then submit the request to the ICJ. A Committee on International 
Law in National Courts was established by the ILA, which was supposed to 
examine the proposal. The Committee, however, turned its attention to other 
matters, and did not study the proposal in any detail. However, the idea has 
not lost its interest. It deserves to be further examined.
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