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1. INTRoDUCTIoN 

A random newspaper clipping under the caption ‘Governor of Lombardy is corrupt’ 
tells us that ‘the governor of the North-Italian region of Lombardy, Roberto For-
migoni, is officially under investigation for corruption. He is alleged to have re-
ceived EUR 8 million in gifts, dinners and trips in exchange for business favours. 
Formigoni is an ally of former prime minister Berlusconi and has close ties to the 
right-wing Catholic organisation Communione e Liberazione’ (NRC, 2012, 27 July). 

This news will come as no surprise to anyone following current affairs, as it 
conforms to the common perception of Italian politicians and administrators. 
However, the observant reader of the article will notice that the story is not about 
involvement by the mafia, but about regular business enterprises, and that the al-
leged wrongdoing did not take place in Italy’s poor south but in the north, in the 
richest region of Italy. For those interested in the nexus between the mafia and 
administrative corruption in Italy, another page in the same newspaper does not 
disappoint. A long article under the headline ‘Politicians negotiate with the mafia’ 
states that the prosecutor’s office in Palermo suspects a confidant of Berlusconi of 
having been involved in negotiations with mafia bosses in 1994 about, among 
other things, an easing of the harsh prison regime for mafiosi (NRC, 2012, 27 July). 

Another example of corruption: in July 2012, the European Commission issued 
a report on Bulgaria’s progress in the spheres of judicial reform and the fight against 
corruption and organised crime.1 When Bulgaria joined the EU in 2007, the Com-
mission formulated clear demands concerning these issues. While acknowledging 
that Bulgaria has made some progress since joining the EU, the Commission ap-
pears to remain sceptical. Its latest report points to the poor results of the judiciary 
in pursuing cases of corruption within its own ranks. The fight against organised 
crime is also faltering. organised crime is described as a fundamental challenge 
to the Bulgarian state and society. The same is said about corruption. Despite the 
adoption by the Bulgarian parliament of a law sanctioning conflicts of interest and 
the introduction of public procurement legislation, the results of the fight against 
corruption are described as disappointing.2 

Again, this all sounds familiar. Bulgaria ranks 86th on the Corruption Percep-
tions Index 2011 as compiled by Transparency International (TI). Given the nega-
tive image of the administrative integrity of Bulgaria, the recent EC report should 
come as no surprise to most people.

Thirdly and finally, some time ago, another corruption affair made the headlines. 
In a court hearing, one of the main perpetrators stated the following about his modus 
operandi:

1 European Commission, on Progress in Bulgaria under the Cooperation and Verification Mech-
anism, CoM(2012)411 final.

2 European Commission, supra n. 1. 
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I would not use the legal term ‘bribery’. But in popular parlance my actions could 
probably be classified as ‘bribery’. I am not averse to using the word ‘bribery’. 
What I will state is that I did not hesitate to pay bribes to get people on my side. 

The above quote is more difficult to contextualise than the first two examples, as 
these words were not uttered by an Italian gangster or a Bulgarian politician, but 
by the former director of investments at the Dutch firm Bouwfonds. These state-
ments were made in 2011 during the trial of the so-called ‘Ivy case’ (in Dutch: 
‘Klim-op’). To date, this is the largest corruption affair ever to hit the Dutch real 
estate world. The case came to light in 2007, when it emerged that pension fund 
bosses had enriched themselves by taking bribes in return for passing on confiden-
tial information and by selling property at below market-rates. In the end, fifty 
persons, most of them senior real estate managers, were accused of fraud, bribery, 
and forgery. The profits, around EUR 200 million, were channelled into secret 
private accounts.3 The Netherlands, by the way, is ranked 7th on the Transparency 
Index.4 (2011).

The previous case is not mentioned to suggest that the Netherlands is equally 
corrupt as Italy or Bulgaria. However, this case and many other examples demon-
strate that it is incorrect to think of corruption as being the preserve of authoritar-
ian or developing nations.5 We mentioned these three examples to illustrate that 
corruption comes in many shapes and sizes. It is a multifaceted phenomenon and 
any analysis of corruption should take this into account. In different social contexts, 
corruption can take on different functions and forms. It varies from individual 
deviant behaviour, for instance, a prison guard accepting bribes for allowing drugs 
to be smuggled into the prison, to an endemic characteristic of a country’s political 
or economic system. In the first instance, corruption amounts to a deviation from 
the norm, while in the second instance it appears to be the norm.

Corruption is an umbrella concept used to describe a wide range of behaviours 
and situations. However, there is a common element, as we will explain in section 
2. In section 3, we distinguish between two different levels of corruption. In section 
4, we discuss several conditions giving rise to corruption and possible strategies 
to combat corruption. In section 5, we formulate some conclusions.

3 This case and the first stages of the criminal proceedings have been documented by the investi-
gative journalists V. van der Boon and G. van der Marel, De Vastgoedfraude. Miljoenenzwendel 
aan de top van het Nederlandse bedrijfsleven, Amsterdam, Nieuw Amsterdam Uitgevers 2010 
en V. van der Boon and G Van der Marel, De Ontknoping. De Vastgoedfraude voor de rechter, 
Amsterdam, Nieuw Amsterdam Uitgevers 2012, and a number of criminologists, H.G. van de 
Bunt et al., Bestuurlijke rapportage vastgoedfraudezaak ‘Klim-op’, Rotterdam/Utrecht, Eras-
mus School of Law/Verwey-Jonker Instituut 2011.

4 Transparancy International, Corruption Perceptions Index 2011, <www.transperency.org>.
5 This applies in particular to political corruption. Where political corruption existed in demo-

cratic nations, certainly established western democracies, it was usually viewed as an aberrant 
deviation from the norm. According to Heywood (P. Heywood, ‘Political Corruption: Problems 
and Perspectives’, XLV Political Studies (1999) p. 417-435), such a view is undermined by the 
extraordinary revelations of systematic corruption in western democracies, starting with Italy.
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2. DEFINITIoN oF CoRRUPTIoN

The term corruption has been used to describe many different activities: bribery, 
violence and brutality (police corruption), exploitation of national resources (po-
litical corruption), racism, etc. This broad range of applications suggests that cor-
ruption is synonymous with improper, unethical, dishonourable behaviour. In our 
view, this interpretation of the concept of corruption is both too broad and too 
moralistic. To return to the examples in the introduction: why is it that the term 
‘corruption’ comes to mind? Why do we classify the situation in Bulgaria, where 
the outcome of public tenders and legal procedures is determined by favouritism, 
political connections, etc. under the same category as the real estate case in the 
Netherlands? And what does the governor of Lombardy have in common with the 
former director of Bouwfonds? 

The answer could simply be that in all three cases there is an abuse of public 
office, to which could be added ‘for private gains’. This characterisation of cor-
ruption by, amongst others, Jain6 and Rose-Ackerman7 is broadly accepted. The 
definition was also adopted by Transparency International. Corruption is any action 
– or the lack thereof – that can be characterised as ‘the abuse of public office for 
private gain’ (Transparency International, 2001). This definition is also at the basis 
of the 2003 United Nations Convention on Anti-Corruption (UNCAC). In our view, 
however, the theme of corruption is much more complex than a simple lack of 
respect for the distinction between public and private.

2.1 Corruption and the integrity of decision-making

The first problem with this definition is that it lacks precision. Many occupational 
crimes, such as fraud, theft, false billing, or sexism in the workplace, constitute an 
abuse of office for private gain. Regardless of the consequences of these crimes 
for the employer, they do not necessarily affect the outcome of the decisions made 
by the actors. There is no abuse of discretionary power. When, for instance, a 
physician commits an occupational crime such as false billing, his behaviour does 
not influence the nature and quality of his medical decisions. Herein lies the dif-
ference between occupational crimes and the examples mentioned above. The 
common element in our three examples is that the discretionary power of the of-
ficeholders was not being used to fulfil the duties of the office, but to serve other 
interests, i.e., the pursuit of private gain. What matters is that the governor of 
Lombardy would have decided differently had he not been paid by outside parties. 
The same can be said about the Bulgarian judge and the investment decisions made 
by the Bouwfonds-director. Abuse of office amounts to the abuse of discretionary 
powers by officeholders. It is only when our hypothetical physician’s medical di-
agnosis and course of action are (partly) determined by greed that we can add him 

6 A.K. Jain, ‘Corruption: A Review’, 15 Journal of Economic Surveys (2001) p. 73.
7 S. Rose-Ackerman, Corruption and Government: Causes, Consequences, and Reform, Cam-

bridge, Cambridge University Press 1999.
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to our three examples. Likewise, a civil servant who steals from his workplace 
commits a property crime, but it is only when his decision-making is based on 
improper grounds (i.e., a bribe) that he can be accused of being corrupt. 

Corrupt decision-makers foster the false suggestion that decisions are being 
made in good faith, to the best of one’s knowledge and ability, and without regard 
to persons. The oath of their office, the robes and the uniforms are the parapher-
nalia designed to bolster the appearance of objectivity and incorruptibility. Cor-
ruption is a violation of this appearance of proper decision-making.

2.2 Improper grounds?

Corruption implies that decisions are made based on improper grounds. This is the 
case, for instance, when preferential medical treatment is not given to the most 
urgent patient, but to the patient who has paid his doctor enough money to be placed 
higher on the waiting list. In this situation, ‘proper’ medical criteria for prioritising 
patients are superseded by ‘improper’ financial criteria. 

What is proper decision-making? When it comes to technical decisions or 
strong-grid decisions (for example US sentencing grids) the decision can, as it 
were, be re-calculated in order to establish whether the decision was made on 
proper grounds. But in most cases, it is much more difficult to determine whether 
or not the decision to grant a construction contract, to impose a prison sentence, 
or to prioritise a patient, was taken solely on proper grounds. And how to judge 
the situation when the patient gives a gift to the doctor or when the civil servant 
grants a contract to the director of a construction company whom he knows well 
and with whom he has personal ties? Is this a regular form of doing business, or 
is the other party trying to buy influence? The problem is that in different cultures 
and in different social groups these questions are answered differently. The practice 
of giving gifts, regulated or forbidden in Europe in dealings between civil servants 
and private individuals, can be perfectly acceptable and integrated within African 
or Asian customs. Not offering a gift, or not ensuring that one’s family, circle of 
friends or clan benefit from the advantages given by one’s power and connections, 
can be just as shocking in some societies as accepting favours or bribes in others.8

Anthropological literature reveals that a gift provokes reciprocity in human 
relations, thereby complicating the relationship. The recipient feels forced to re-
spond, starting a chain of other exchanges, dispersed over different time intervals 
that will govern future relationships.9 The recipient can also choose not to respond, 
but such a reaction may deteriorate or even end the relation. The gift, either the 
altruistically given, or the one meant to create reciprocity, is identified with the 
contributor and the gift’s intention is thereby real, changing and ambiguous.10 A 
gift offered might at first sight be provided out of sympathy with the recipient, but 

 8 Heywood, supra n. 5, p. 425.
 9 M. Mauss, The Gift, London, Routledge [1954] 2002.
10 J. Davis, Exchange, Buckingham, open University Press, 1992. 
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less noble intentions might be hidden; a quest for attention, blandishment, ma-
nipulation or even bribe.11 

There can be major differences in opinions about ‘proper’ decision-making not 
just between cultures, but also between subcultures within a country. During the 
last decades, codes of conduct have been formulated within the Dutch public ad-
ministration in order to enhance the level of integrity of Dutch civil servants. one 
of the elements of these codes of conduct is that civil servants are not allowed to 
accept major gifts from the business world. With regard to gifts that are exchanged 
between entrepreneurs, a case study of a recent criminal investigation into fraud 
and corruption in the Dutch real estate industry shows that ‘greasing the wheels’ 
is part of regular business activities within this sector. In section 1, we already 
quoted the former director of Bouwfonds. He explains his views as follows:

I entered this business when I was eighteen. I was trained by professional brokers. 
They taught me that exchanging gifts is an intrinsic element of this business. Pleas-
ure trips, reconstruction of houses, you name it. It’s all about reciprocity. I used to 
give presents to civil servants as well, but due to changed integrity policies in the 
eighties and nineties that was not appreciated anymore by most of them. But in the 
private sector things remained the same. It is still widely accepted to use gifts and 
other incentives for co-operation.12

2.3 The distinction between public and private

There is yet another complicating factor to consider regarding the definition ‘abuse 
of public office for private gains’. This definition wrongly assumes that there is a 
clear-cut distinction between ‘public’ and ‘private’. There are, of course, examples 
of corruption that are criticised and condemned by almost everyone because they 
constitute a gross violation of the public interest for private gain. Recently, it came 
to light that a Mexican general who was responsible for tackling the war between 
the drug cartels, was paid half a million dollars per month by one of the cartels in 
exchange for supplying information on the other cartels. It goes without saying 
that this was a flagrant violation of the public interest for private gains. 

But there are many other forms of mutual social relations which elicit different 
responses, and the question is whether the prevailing definitions of corruption al-
ways take this sufficiently into account. The aforementioned definition used by 
Transparency International, the World Bank and the United Nations for instance, 
is primarily based upon western notions on the division between the public and 
private sphere.13 This concept presupposes a definite separation between the state 

11 A. Komter (ed.) The Gift. An Interdisciplinary Perspective, Amsterdam, Amsterdam University 
Press 1996.

12 This perpetrator, who was sentenced to four years in prison, did not seem to understand – and 
he appeared to be sincere – how his actions could be classified as corrupt (Van der Boon and 
Van der Marel, 2012, supra n. 3, p. 194-195).

13 T.K. Sissener, ‘De vele gezichten van corruptie: een antropologische kijk’, 31(7) Justitiële 
verkenningen (2005) p. 76-89.
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or its agents and society. However, in a non-western context this public-private 
dichotomy is not as straightforward and clear-cut as in western democracies. Es-
pecially in societies in which formal and informal economies are strongly inter-
twined, it is hard to separate public and private interests. In different types of social 
order the State, the market, tribes, patrimonial rulers, and networks play different 
roles, and the value of loyalty, merit, solidarity, competition and equality will vary 
accordingly.14 Corruption is thus a deviation from the norm of the legal-rational 
principle, as established by Max Weber. This may lead to the ambivalent situation 
that a transaction that is labelled corrupt from a western perspective may help 
maintain social bonds and create new ones in another situational context. 

The moral codes of different societies vary in the extent to which activities that 
eventually lead to corruption are accepted as ‘normal’ behaviour. Guanxi, the 
practice in some East-Asian cultures of building long-term business and political 
relationships through the exchange of favours, is frowned upon in most Western 
democracies.15 It has been argued that ‘guanxi’-type relationships made develop-
ments possible in China before contracts and bank lending were permitted. Guanxi 
refers to the benefits gained from social connections and usually extends from 
extended family, school friends, workmates and members of common clubs or 
organizations. At its most basic, guanxi describes a personal connection between 
two people in which one is able to prevail upon another to perform a favour or 
service, or be prevailed upon. Guanxi can also be used to describe a network of 
contacts, which an individual can call upon when something needs to be done, and 
through which he or she can exert influence on behalf of another.16 

In the former Soviet Union’s planned economy, blat17 had a softening impact 
which made society function a bit easier, both privately but also for the production 
unities.18 Paradoxically, many of those from ex-communist ‘transitional’ societies 
see the growth of the market as itself having led to more corruption.19 

Semantically, most of the aforementioned concepts are mostly being used in a 
negative way. Guanxi, blat and collusion are linked with irregularities and some-
times even bracketed together with corruption. However, empirical research shows 
that depending on the social and cultural context in which the transactions take 
place, participants in these exchanges are rather nuanced about the activities they 
are involved in. Sedlenieks points out that blat for Latvians is not the same as 

14 D. Nelken, ‘Corruption and Human Rights: An Afterword’, in M. Boersma and H. Nelen (eds.), 
Corruption and Human Rights; Interdisciplinary Perspectives, Antwerpen, Intersentia 2010.

15 Jain, supra n. 6, p. 83, 171-121.
16 Y. Fan, Questioning Guanxi: Definition, Classification and Implications’, 11 International 

Business Review (2002) p. 549, 543-561.
17 Blat is a Russian word for informal networks and contacts used to obtain goods and services, 

especially during the era of Soviet Russia. Alena V. Ledeneva described the phenomenon in 
Russia’s Economy of Favours.

18 A. Ledeneva, Russia’s Economy of Favours: Blat, Networking and Informal Exchanges, Cam-
bridge, Cambridge University Press 1998, p. 182.

19 Nelken, supra n. 14.
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bribery and that a distinction is made between good and bad blat.20 In China, like-
wise, there can be good and bad guanxi.21 Successful ‘performance’ of the transac-
tions in question is one that enables the more favourable term to be used. Someone 
is described as having good guanxi if their particular network of influence could 
assist in the resolution of the problem currently being spoken about. Luo points to 
the intertwinement between guanxi and corruption.22 In a period of ‘demoralization’ 
guanxi is a critical facilitator of corruption.

In the Western world, the (secret) understanding between two parties, such as 
a government agency and a private company, is called collusion. This may involve 
situations where contacts of many years’ standing have led both parties to sympa-
thize with each other’s position, in which case ‘public’ and ‘private’ tend to con-
verge. This would be the case when, for instance, the environmental inspectorate 
no longer acts in the public interest in its decision-making, but instead strives to 
accommodate the interests of private companies. It is not always clear where mu-
tual understanding degenerates into a conflict of interests. In different contexts, 
different issues will be featured. The parliamentary inquiry into cartels in the Dutch 
construction industry revealed that the relationships between the controllers (Neder-
landse Mededingsautoriteit; external auditors) and construction companies were 
strongly affected by collusion. The Parliamentary Commission painted a picture 
of an all too accommodating public sector, which had consistently ignored indica-
tions of cartel behaviour in public tender proceedings.23

Whereas guanxi, blat and collusion implicate that the boundaries are blurred 
between public office and the clients, in some other cases there is no distinction at 
all between public and private. An example of this can be found in the belief of 
certain African leaders that the public office is their private property. In their view, 
the exercise of public office is synonymous with obtaining private gains. In a de-
pressing analysis of political corruption in Nigeria, Ebbe describes how the former 
colonial administration and, in later years, successive Nigerian governments have 
always regarded Nigeria’s national resources as ‘the national cake’, with each 
ethnic group competing for its share. Besides the ethnic partition of the cake, some 

20 K. Sedlenieks, ‘Rotten Talk: Corruption as a Part of Discourse in Contemporary Latvia’, in 
Italo Pardo (ed.), Between Morality and the Law: Corruption, Anthropology and Comparative 
Society, Aldershot, Ashgate 2004.

21 A. Smart and C. Su, ‘Corruption or Social Capital? Tact and the Performance of Guanxi in 
Market Socialist China’, in M. Luyten and G. Anders (eds.) Corruption and the Secret of Law: 
A Legal Anthropological Perspective, Aldershot, Ashgate 2007.

22 Y. Luo, ‘The Changing Chinese Culture and Business Behavior: The Perspective of Intertwine-
ment between Guanxi and Corruption’, 17 International Business Review (2008) p. 189, 188-
193.

23 G. van den Heuvel, ‘The Parliamentary Enquiry on Fraud in the Dutch Construction Theory; 
Collusion as Concept between Corruption and State-Corporate Crime’, 44 Crime, Law & So-
cial Change (2005) p. 133-151. Although only four hard cases of corruption (with traceable 
services rendered in return) were uncovered, the Commission did encounter a wide range of 
cases of ‘winning over’, including air trips to Scotland (to play golf) or Switzerland (to watch 
ice-skating), the use of yachts with crew, visits to brothels, the use of vacation homes, mainte-
nance of gardens and homes and so on.
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individuals have also managed to secure their portion. According to Ebbe, ‘some 
wealthy Nigerians [have] vast holdings in real estate or manufacturing industries, 
but nobody ever asked them how they came by it (…) nobody questioned how they 
got the money’.24 Many Nigerian politicians involved in organized crime activities 
use the police and customs services to cover up their crimes.25 They are able to 
hold on to power thanks to a system of patronage and clientelism organised around 
family and social ties. The patron-client arrangements are structured in such a way 
that the whole society is invested in a system that privileges informal, personal ties 
over ‘rational’ Weberian bureaucratic rules.26 

2.4 Corrupt interactions

It is remarkable that the current definition of corruption focuses on the private gains 
of the office holder without addressing the services rendered by the donor. In 
other words, the definition is phrased in terms of the individual, that is to say from 
the perspective of the recipient. This would suggest that corruption takes place in 
a social vacuum. However, corruption always involves corrupt interactions and 
relationships between various parties. It involves at least two types of relationships. 

Firstly, there is always an exchange relationship between the corrupt decision 
maker (recipient) and the person who pays the bribe (donor). The donor creates an 
incentive for the recipient to arrive at a ‘deviant’ decision. In exchange for money 
or other favours the recipient makes a decision in the interest of the donor. Mutu-
ality does not imply mutual interest, because the relationship between the donor 
and the recipient can be based on two different forms of corrupt interactions: 
transactive and extortive. The former refers to a mutual arrangement between a 
donor and a recipient, actively pursued by, and to the mutual advantage of, both 
parties, whereas the latter entails some form of compulsion, usually to avoid some 
form of harm being inflicted on the donor.27 For example, when a doctor threatens 
to withhold medical assistance if the patient does not pay.

Secondly, corruption puts a strain on the relationship between the officer and 
his office. As recipient or donor, the officer distances himself from his superior; he 
serves other interests than the interests of his office. Corruption should therefore 
not just be characterized as ‘acting in the best interest of private concerns’, but also 
as acting in the best interests of the donor. For example, in the ‘Ivy-case’, the direc-
tor of the Philips pension fund was bribed into selling real estate at below-market 
prices. The buyer then resold the properties at market price to an investment com-
pany and pocketed the profits. Acting in the best interest of the donor also entailed 
harm to the interests of the office, i.e., the Philips pension fund.

24 o.I. Ebbe, ‘organized Crime in Nigeria’, in D. Siegel and H. van de Bunt (eds.), Traditional 
Organized Crime in the Modern World, New York, Springer 2012, p. 186, 169-188.

25 Ebbe, supra n. 24, p. 185.
26 D.J. Smith, ‘Kinship and Corruption in Contemporary Nigeria’, 66(3) Ethnos (2001) p. 347, 

344-364.
27 Heywood, supra n. 5, p. 425-426.
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3. FoRMS oF CoRRUPTIoN

In the introduction we stated that corruption comes in many shapes and takes place 
at different levels. We will first distinguish between two levels where corruption 
can occur: grand corruption, and petty corruption.28 We will then examine the 
embeddedness of corruption in specific social fields or sectors.

3.1 Grand corruption and petty corruption

Corruption at the macro-level is also known as ‘grand corruption’ (a.o. Jain).29 The 
term refers to the practices of the highest political leaders, senior civil servants, 
large investment companies and top industrialists who try to influence the workings 
of the State and its organs by awarding payments or other benefits to officeholders 
in order to promote their own interests. In the World Bank’s report this kind of 
corruption is referred to as state capture. ‘State capture refers to the actions of 
individuals, groups or firms (…) to influence the formation of laws, regulations, 
decrees, and other government policies to their own advantage as a result of the 
illicit and non-transparent provision of private benefits to public officials.’30 The 
boundary line between the legitimate and illegitimate uses of public office fades 
away. 

This type of corruption has taken root in Third World countries and, as is often 
stated, hampers the development of failed states into states where the rule of law 
determines the course of events. But the question is whether all the attention focused 
on underdeveloped nations is not a reflection of the Western view of corruption. 
After all, the lobbying on behalf of large companies and special interest groups 
that goes on in Brussels and the capitals of Europe could also be regarded as a form 
of state capture, or at least an attempt at this. 

Besides the sophisticated structural form of grand corruption, there is also the 
‘hard core’ corruption of (individual) leaders. In recent years, many cases have 
come to light of blatant financial self-enrichment by political leaders and captains 
of industry, both in the first and in the third world. In addition, more or less ‘func-
tional’ forms of corruption were also revealed, which related to contributions to 
the campaign coffers of politicians without anything being delivered in return. This 
type of corruption has for a long time exclusively been associated with totalitarian 
regimes, developing nations and banana republics, but this is to ignore that cor-
ruption can also flourish in western parliamentary democracies. The Agusta-affair 
in Belgium – which led, among other things, to the resignation of former NATo 

28 H. Bruyninckx and K. Van den Brande, ‘Natuurlijke rijkdommen en corruptie: een politiek-
economische invalshoek’, 47 De orde van de dag (september 2009) p. 35-41.

29 See, amongst others, Jain, supra n. 6, p. 73.
30 World Bank, Anticorruption in Transition. A Contribution to the Policy Debate, Washington, 

The World Bank (2000) p. xv. 
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Secretary General Willy Claes;31 the scandal around Elf-Aquitaine in France and 
Germany;32 and the BAE-Al Yamanah case in the United Kingdom33 have opened 
our eyes to a harsh reality. In the Netherlands, the Lockheed affair – with the late 
prince Bernhard playing a dubious part – came as a shock to the public, but this 
scandal erupted as far back as the 1970s and has almost faded from the collective 
memory.

The opposite of grand corruption is petty corruption, which takes place at the 
street level. Petty corruption involves, first of all, low level civil servants such as 
prison guards, customs officers, controllers, police officers, revenue officers, etc. 
who are in a position to grant favours, or to prevent citizens from being faced with 
sanctions or other unfavourable decisions. When one is caught driving without a 
valid licence in Moscow, one has a choice between the official response (a ticket) 
or a private settlement with the traffic constable. The recipients benefit from the 
slow procedures and unclear regulations, because the official route always takes a 
long time and the outcome is never certain. Secondly, petty corruption involves a 
wide range of office holders such as doctors, inspectors, principals, and educators, 
who have the authority to issue certificates, diplomas, etc. Again, following the 
official route (receiving a diploma after getting an education; waiting for a call 
from the hospital) is less attractive than the alternative route. Paying money to a 
doctor or a teacher can expedite a favourable decision.

Petty corruption is also described as survival corruption, because ‘petty’ bribes 
can be seen as an extra source of income to compensate for the low wages paid to 
the office holders.34 This is why this type of corruption has become part of the 
daily reality in low-wage countries. To a certain extent, everyone understands why 
these forms of corruption exist.35 The public outcry over corruption has much more 
to do with grand corruption than with petty corruption.36 Petty corruption is con-
sidered an inevitable part of the culture of the land. A Muscovite knows that he 
must take the reality of rampant petty corruption into account. This will teach him 
to never go out without his driver’s licence and fall prey to corrupt police officers. 

31 This 1988 affair revolved around an order placed by the Belgian government for attack heli-
copters from the Italian firm Agusta. As it turned out, a number of Belgian politicians had been 
bribed by the manufacturer.

32 In this case dating from the 1990s, the oil companies were alleged to have paid large sums of 
money to French and German politicians and political parties. The names of former French 
president Francois Mitterand and former Chancellor of Germany Helmut Kohl were also men-
tioned. The latter has always refused to disclose the financial records of his party.

33 BAE-Al Yamanah revolves around secret arms deliveries during the past fifty years by the 
British arms manufacturer BAE to various parties in the Middle-East, whereby members of the 
royal family of Saudi Arabia were allegedly paid vast sums of money to act as mediators. In 
2006, the British government under Tony Blair ordered an end to a criminal investigation into 
secret funds used to pay bribes. The Guardian, the newspaper that first reported on the story in 
2003, has an interesting file on the case. See <www.guardian.co.uk/baefiles>.

34 L. Pellegrini, Corruption, Development and the Environment, New York, Springer 2011, p. 41.
35 Jain, supra n. 6, p. 81.
36 Jain, supra n. 6, p. 85.
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The difference between grand corruption and petty corruption is clearly visible 
in relation to organised crime. Articles on organised crime almost always point to 
the role of organized crime groups in the corruption of public offices. This corrupt-
ing influence is often seen as one of the greatest threats posed by organised crime. 
In some countries, organised crime groups are intent on influencing the public 
administration or the political system in order to gain control over certain sectors 
or territories. It has been well documented how in Italy and the US organized crime 
groups infiltrated labour unions and how they acquired positions of power to side-
line the authorities. These forms of state capture are good examples of grand cor-
ruption. In the Netherlands, fear of infiltration by organised crime of companies 
and the public administration also existed (or maybe still exists). The BIBoB Act, 
which gives the administrative authorities an important role in preventing infiltra-
tion of the upperworld, is based on this concern about criminal penetration. 

But the question is whether organised crime in the Netherlands is not much 
more interested in the proceeds of crime (through the trade in illegal products such 
as guns and drugs) than in acquiring positions of power in the upperworld. Accord-
ing to van de Bunt and Kleemans,37 this is the case: organised crime groups are 
primarily interested in the trade in illegal products, and problems arise only to the 
extent that the authorities put up obstacles to their trade. From the perspective of 
organised crime groups, corruption may take place at either an executive level – as 
a means to commit crimes – or at the law enforcement level – as a means to shield 
or conceal criminal activities. In actual practice this means that when there are 
logistical problems (how to move the contraband across the border?) in some 
cases corrupting customs or a lorry driver can provide a solution. But most of the 
time, this type of petty corruption is not even necessary. The number of reported 
cases of corruption in relation to organised crime is small, which is in itself not a 
reassuring fact, as it indicates that it is fairly easy to accomplish smuggling in the 
Netherlands.38 

3.2 Corruption within semi-autonomous social fields

Endemic forms of corruption may easily occur in a business or social environment 
that lends itself very well to an entwinement of regular and irregular activities. The 
cultural setting of such an environment to a large extent influences the ways in 
which business is being done. The report of the aforementioned parliamentary 
inquiry commission into cartels in the Dutch construction industry pictured a world 
of written and unwritten codes of conduct to which the participants in this market 
have to comply. According to Moore,39 this sector can be considered a semi-au-

37 H.G. van de Bunt and E.R. Kleemans, Georganiseerde Criminaliteit in Nederland, Den Haag, 
Boom Juridische uitgevers 2007.

38 E.R. Kleemans et al., Georganiseerde Criminaliteit in Nederland, Den Haag, Boom Juridische 
uitgevers 2002.

39 S.F. Moore, ‘Law and Social Change: The Semi-Autonomous Social Field as an Appropriate 
Subject of Study’, 4(7) Law and Society Review (1973) p. 719-746.



16

tonomous social field. Such a field has its own regulatory capacity, in the sense that 
certain rules (which are often unwritten) determine and regulate the internal rela-
tions. The price fixing that was common practice in the construction industry 
provides an excellent example of this. The limits to the autonomy of a field are set 
by the regulatory capacity of other social fields. In Moore’s argument, this relates 
in particular to the pressures exerted on the semi-autonomous field by governments, 
for instance in the shape of new rules and more stringent external supervision.

Moore states that every semi-autonomous field has a tendency to resist norms 
and rules imposed by the outside world. The degree to which a field (be it a branch 
of industry or an occupational group such as the police) is able to prevent or hinder 
the ‘penetration’ of external rules depends on two important factors: its own or-
ganisational abilities (the ‘stubbornness’ of the field) and the nature and intensity 
of the efforts by the external field to impose new norms and rules. The fact that the 
construction industry with its ingrained habits and strongly developed organisa-
tional skills was practically left undisturbed for many years has had a major impact 
on the extent to which dishonest practices – including corruption – were allowed 
to flourish in this environment. 

A sector that also fits the description of a semi-autonomous social field is the 
real estate sector. The third example that was used in the introduction took place 
in this branch. Research by Nelen et al.40 reveals the following main features of 
the commercial real estate industry: a closed circuit, hard to access for outsiders, 
strong internal ties, old boys’ networks, frequent contacts on a one-to-one basis, 
and reciprocity. Business relations are forged and maintained at informal meetings 
and in places such as golf courses, restaurants and real estate fairs. Important busi-
ness deals are ‘precooked’ during these meetings and vital information is shared 
with other key players on a reciprocal basis: business associates are expected to 
give you vital information in return for your information, now or in due time. 

The profit margins in the real estate sector are highly dependent on the moment 
in time when reliable information is available about zoning plans or other govern-
mental plans, as well as information on the plans that are being devised by poten-
tial business partners and major corporations. once a project developer or real 
estate agent is able to receive this kind of information earlier than his competitors, 
he has a headstart. It is obvious that in such a cultural setting key players are in-
clined to push back frontiers in order to get access to vital information in time. of 
course, close contacts between real estate agents and high ranking public and 
private officials may easily turn into corruption and collusion.41

These research findings confirm the notion that the individuals involved in a 
corrupt transaction usually know each other well before the violation of integrity 
occurs. This is not confined to business or instrumental relationships, because an 
element of friendship or affection is regularly involved. Trust is pivotal to prolonged 

40 H. Nelen et al., De omgeving van de Rijksgebouwendienst: integriteitsrisico’s bij de koop en 
huur van vastgoed, Maastricht/Amsterdam, Maastricht University/Vrije Universiteit Amster-
dam 2008. 

41 Nelen et al., supra n. 40. 
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corruption relationships. It is no coincidence that bridges are sometimes built be-
tween the participants in a corrupt transaction via partners, family members or 
friends. The connection between doing something and something being done in 
return is often indirect. Services or favours are exchanged in a prolonged relation-
ship, but the exchange does not occur at the same time or as a direct quid pro quo.42 

The close-knit networks in which many corruption transactions take place are 
also breeding grounds for the development of neutralization techniques. An inter-
esting aspect of the Dutch case mentioned in the introduction was that although 
the main suspect admitted that he had bribed other businessmen, he refused to 
label this behaviour as corruption. The mechanisms he used in order to neutralize 
and justify his behaviour are often used in corporate crime cases. In line with the 
neutralization theory originally developed by Sykes and Matza43 and later applied 
to corporate crime by Piquero et. al.,44 perpetrators often do not deny that they 
committed certain acts, rather they put emphasis on:45

– denial of responsibility (e.g.. ‘I did not have the power to break down busi-
ness habits’);

– metaphor of the ledger (e.g., ‘I’ve done more good than bad in my life’; 
‘what I did may have been illegal, but I’m not a crook’);

– claim of normality (e.g., ‘This is the way business is being done in this 
branch or country’);

– denial of injury; here the extent of harm caused is minimized or negated (e.g., 
‘corruption is beneficial for some economic systems as it stimulates invest-
ments’);

– claim of relative acceptability (e.g., ‘If I don’t do it, my competitors will’; 
‘There are others worse than me’);

– denial of victims (e.g., ‘I did not hurt anybody in person’);
– condemnation of the condemners (e.g., ‘Who are they to criticize me and put 

the blame on me?’);
– appeal to higher loyalties (e.g., ‘My actions were conducted to satisfy my 

stockholders and to stimulate our local economy’);
– claim of entitlement (e.g., ‘For the sacrifices that I’ve made I deserve some 

special reward’).

42 G. de Graaf et al., ‘Is the Glass Half Full or Half Empty? Perceptions of the Scale and Nature 
of Corruption in the Netherlands’, 9(1) Perspectives on European Politics and Society (2008) 
p. 84-94.

43 G. Sykes and D. Matza, ‘Techniques of Neutralization: A Theory of Delinquency’, 22 Ameri-
can Sociological Review (1957) p. 664-670.

44 N.L. Piquero et al., ‘Examining the Role of Differential Association and the Techniques of 
Neutralization in Explaining Corporate Crime’, 26(2) Deviant Behavior (2005) p. 159-188.

45 Examples derived from M. Lanier and S. Henry, Essential Criminology, Boulder, Westview Press 
2010. 
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4. THE SoCIAL REACTIoN To CoRRUPTIoN

Due to the ambiguity and diversity of corruption it is impossible to come up with 
ready-made ‘one-size-fits-all solutions’ to fight and prevent this phenomenon. In 
this section we selected a number of issues that turn out to be relevant in this respect.

4.1 Breaking the walls of silence

In the previous section reference was made to the concept of semi autonomous 
fields as developed by Sally Moore.46 This concept not only may enhance a better 
understanding of the mechanisms, but also may direct us to specific strategies to 
curb corruption. If corruption, for instance, is found in inward bound, ‘closed’ 
environments, the social and political reaction is rather predictable. Automatically, 
the malpractices found are blamed to poor supervision and control. ‘Lack of trans-
parency’ has become a well-established concept in today’s administrative and 
official jargon. When these words are used, the intention is crystal clear: the sector 
needs more or better supervision, or stricter enforcement of supervision. 

The question is whether the crux of the problem need always be sought so 
emphatically in faulty supervision or inadequate detection and prosecution. As 
Moore47 has shown, semi-autonomous fields involve an interaction between the 
field’s own regulatory and organisational capacity on the one hand and the external 
pressure exerted on the field on the other. While in most analyses the emphasis is 
quickly put on the factor of external pressure, it is arguable that efforts to combat 
and prevent corruption in these types of semi-autonomous fields should come from 
the inside rather than outside. It is intriguing and telling in this context that in 
semi-autonomous fields that are well screened off, it is not only the main actors 
who know what is happening, many bystanders often also emerge to be well aware 
of illegal practices but opt to keep silent. As it later emerged, there were many 
outside the circle of those directly involved – including regulators – who were 
aware of the prohibited price agreements in the construction industry, but it none-
theless took years before the case came out. It has also become clear with regard 
to the real estate fraud that a number of players on the market had been aware for 
years, or had had suspicions, about the controversial trade practices of the main 
suspects. And some even participated. In the words of the main suspect: 

Bribery always takes place discretely. Everyone has the feeling they belong. The 
people who are now vehemently opposing the practice in the newspaper, I know 
they also took part in it........I was in the middle of that world where it was a normal 
phenomenon......It was customary to look the other way.48

46 Moore, supra n. 39.
47 Moore, supra n. 39.
48 From Van der Boon and Van der Marel, 2012, supra n. 3, p. 197.
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A striking feature of the corporate culture in which corruption can flourish is that 
most actors are in a constant ‘state of denial’.49 Van de Bunt describes participants’ 
shared interests in keeping silent about rumours of misbehaviour among their col-
leagues as ‘conspiracies of silence’.50 The key to a successful conspiracy of silence 
is that no one has an interest in asking what is going on, and the violators have no 
interest in telling. Very likely the situation in the real estate sector can be labelled 
with what Van de Bunt identifies as ‘inaction in the face of knowing’ – participants 
and bystanders know something is wrong but have no interest in taking action.51 
According to Van de Bunt, people in this position need to manage their ignorance.52 
This can be done by making sure to have a story ready to explain this ignorance, 
a type of reasoning Katz defined as concerted ignorance.53 one way of realizing 
such concerted ignorance is to look the other way in the face of misdemeanour and 
to censor your (official) information. 

The logical consequence of the analysis above is that more is invested in strat-
egies that compromise the stronghold that is created by the strongly-developed 
own organisational capacity. In the context of combating and preventing corruption, 
this means that efforts are made from the inside out to weaken the secret under-
standing that exists between those offering bribes, the recipients of bribes and 
bystanders. This is easier said than done, of course. Establishing a new regulator 
or expanding the powers and capacity of existing regulatory authorities offers more 
concrete points of reference than a strategy aimed at changing the professional 
ethics and breaking through particular cultural codes. Nonetheless the last strategy 
will presumably be more helpful than the first. opening integrity dilemmas up to 
discussion within industries and government organisations, designing and imple-
menting good whistleblower schemes and persuading those involved of the need 
to do business ‘decently’ and ‘throw open the doors’ offers a counterweight to an 
organisational structure and culture that is aimed at making internal arrangements, 
covering up practices and keeping silent. 

A strategy focused on raising awareness cannot stand alone; on the contrary it 
is preferably accompanied by other enforcement strategies. That in itself is nothing 
new. After all, divergent strategies have already been used for some time in the 
enforcement of social planning law, ranging from self-regulation and compliance 
to administrative enforcement and criminal prosecution. Whereas the emphasis in 
the first two strategies or enforcement styles is on effecting a change in mentality 
and safeguarding integrity within an industry or sector by means of persuasion, the 
emphasis in the last two is far more on punishing businesses or entrepreneurs who 
do not want to mend their ways. In short, opting for a carrot or stick approach, 

49 S. Cohen, ‘Human Rights and Crimes of the State: The Culture of Denial’, 26(2) Australian and 
New Zealand Journal of Criminology (1993) p. 97-115.

50 H.G. van de Bunt, ‘Walls of Secrecy and Silence. The Madoff Case and Cartels in the Construc-
tion Industry’, 9(3) Criminology & Public Policy (2010) p. 435-453.

51 Van de Bunt, supra n. 50.
52 Van de Bunt, supra n. 50.
53 J. Katz, ‘Concerted Ignorance: The Social Construction of a Cover-Up’, 8(3) Journal of Con-

temporary Ethnography (1979) p. 295-316.
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whereby the specific context of the violation and the assessment of the type of 
perpetrator are regarded as decisive for the choices to be made.

4.2 Removal of crime-facilitating opportunities

The use of multiple strategies concurs with an approach which is known in crimi-
nology as ‘situational crime prevention’. SCP focuses on crimes rather than 
criminals. It calls for the systematic analysis of the crime problem, an identification 
of the facilitating opportunity structures and the introduction of measures to block, 
reduce or remove the opportunities which enable the offending to take place. 
Elaboration of the theories of SCP goes back some thirty years. In this period, many 
techniques have been developed and these fall under five main headings: increase 
the efforts; increase the risks; reduce the rewards; reduce provocations; and remove 
the excuses.54 Until recently, SCP was predominantly applied to high-volume 
petty crimes. There is, however, a growing literature on its wider application, for 
example to organised crime and corruption.55 

An interesting example of the application of the SCP-model can be found in the 
analysis of Graycar and Felson of organized timber theft and related corruption.56 
This study shows that corruption in every step of the timber harvesting and selling 
process involves substantial criminal cooperation, with bribes paid at every stage 
of the way. The authors reviewed several situational crime prevention measures 
that could be brought into play and repackaged these measures into seven catego-
ries:

1. improve how timber is traced (increase risks [of being caught]);
2. improve the technology of labelling timber (increase the effort);
3. make vehicles that are used for transport more traceable (increase risks);
4. enhance inventory control and chain of custody (reduce rewards);
5. reduce official discretion (increase effort);
6. reduce procedural complexity (remove excuses);
7. create simpler and more visible accounting formats and systems (increase 

risks).

The study of Graycar and Felson underlines the fact that most efforts in terms of 
SCP in relation to corruption focus on the categories increase the efforts; increase 
the risks; and reduce the rewards.57 The categories reduce provocations and remove 

54 R.V. Clarke and J. Eck, Becoming a Problem Solving Crime Analyst, Cullompton, Devon, Willan 
Publishing 2003. 

55 K. Bullock et al. (eds.), Situational Prevention of Organized Crimes, Cullompton, Devon, Wil-
lan Publishing 2010.

56 A. Graycar and M. Felson, ‘Situational Prevention of organized Timber Theft and Related Corrup-
tion’, in Bullock supra n. 55. 

57 Graycar and Felson, supra n. 56.
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excuses seem to come off badly. Given the neutralization and legitimatisation 
techniques that are being used in corruption cases, this is a striking omission. 

Next to corruption-prevention efforts that are linked with specific branches, 
industries, and business activities, within the European Union, member states in-
creasingly are assessed on a regular basis according to the principle of the Na-
tional Integrity System’(NIS). This concept originated in the Transparency 
International (TI)-movement in the 1990s as TI’s primary conceptual tool of how 
corruption could be best fought, and ultimately, prevented.58 The ultimate goal of 
establishing a National Integrity System is to make corruption a ‘high risk’ and 
‘low return’ undertaking. As such, the system is designed to prevent corruption 
from occurring in the first place, rather than relying on penalties after the event. 
officially, the National Integrity System is based upon 13 ‘pillars’: the legislature 
(1), executive (2), and judiciary (3) are categorized as government; the civil serv-
ice (4), law enforcement agencies (5), the electoral management body (6), ombuds-
man (7), and supreme audit institution (8) belong to the public sector; the third 
non-governmental category consists of anti-corruption agencies (9), media (10), 
civil society (11), political parties (12) and business (13). The degree to which 
these pillars provide a contribution to the safeguarding of integrity is judged ac-
cording to previously established criteria, such as resources, independence, trans-
parency, accountability, integrity and the way the institution fulfils its own role.59 

4.3 Limits of legal regulations

4.3.1 Anti-corruption provisions

Many initiatives in relation to anti-corruption efforts are incorporated in rules and 
regulations. The United Nations Convention Against Corruption (UNCAC, 2003) 
can be considered as a culmination of the development of a series of regional and 
international anti-corruption initiatives. Its emphasis on integrity, transparency and 
accountability makes the UNCAC a document that supports ‘good governance’, 
just and honest government and the enjoyment of human rights.60 Also in many 
other international conventions and national laws anti-corruption provisions are 
included. However, the fact that the concept of corruption is hard to grasp and 
prone to different interpretations imposes serious limitations on the practicability 
and effectiveness of anti-corruption legislation. ‘Corruption is the secret of the 
law’, according to Nuijten and Anders,61 because all law requires interpretation 
and it is in this process of interpretation that favouritism can be shown. Nelken 

58 W. Slingerland et al., National Integrity System the Netherlands, Den Haag, Transparency In-
ternational Nederland 2012.

59 Slingerland, supra n. 58.
60 J. Hatchard, ‘Adopting a Human Rights Approach towards Combating Corruption’, in Boersma 

and Nelen (eds.), supra n. 14.
61 M. Nuijten and G. Anders (eds.), Corruption and the Secret of the Law: A Legal Anthropologi-

cal Perspective, Aldershot, Ashgate 2007.
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refers to a popular Italian saying in this respect: ‘the law is interpreted for friends 
but applied to enemies’.62 The same author states that it can also be argued that 
‘law is the secret of corruption’ because agreeing to outlaw such practices actu-
ally allows those engaged in various hidden exchanges to better conceal the ac-
tual working rules that govern the distribution of scarce resources. Nelken adds 
that in many cases, signing on to international law commitments may do little more 
than add another layer of subterfuge.63

4.3.2 The use of criminal law 

The emphasis in many anti-corruption toolkits is on the use of criminal law as a 
major weapon in the fight against corruption. However, research indicates that only 
in a limited number of (grand) corruption cases a criminal investigation is started.64 
This fact is inextricably linked with the complexity of this type of crime. Corrupt 
practices may not leave a paper trail. In the wake of the announcement that a case 
is brought against a corrupt high-level official, or after the issuance of an arrest 
warrant, evidence may be destroyed. on the other hand, some domestic cases such 
as the one against former President of Peru, Alberto Fujimori, demonstrate that 
there may be a great deal of evidence to make a strong case against high-level 
political corruption.65

Moreover, while in case of war crimes, crimes against humanity and genocide 
there may be victims who can testify as witnesses, grand corruption is not likely 
to produce such concrete, individualized victims. Unlike other ICC crimes, it not 
possible to reveal physical harm. Witness evidence would have to be provided by 
insiders involved in corrupt networks themselves. 

There are also other problematic aspects of investigations into corruption, which 
also exist at the domestic level. often it remains unclear whether something was 
exchanged between parties in a corrupt transaction, and if so: what was exchanged. 
None of the parties has an interest in disclosing the specificities, and therefore the 
investigating authorities have to rely on the presence of witnesses and their willing-
ness to testify. Yet, these witnesses may be reluctant to do so because of their 
loyalty towards persons in their social environment, fear of expulsion from soci-
ety as well as repercussions, including threats, harassment and physical violence. 
Adequate whistleblower protection should therefore be put in place, yet this may 
not always be sufficient, due to the dangers and uncertainties to which whistleblow-
ers may be exposed.66

62 Nelken, supra n. 14, p. 259.
63 Nelken, supra n. 14, p. 259.
64 H. Nelen, ‘De strafrechtelijke afdoening van ambtelijke corruptie’, 31(7) Justitiële verkennin-

gen (2005) p. 37-48.
65 M. Boersma, Corruption: A Violation of Human Rights and a Crime under International Law, 

Antwerpen, Intersentia 2012.
66 Nelen, supra n. 64.
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What should also be noted is that frequently, quite some time will elapse between 
the moment when rumours of corruption first emerge, and the start of the actual 
investigation. The investigating authorities then have to deal with situations that 
occurred a few years ago, which may negatively affect the quality of witness tes-
timony. Moreover, hearing suspects in cases of grand corruption requires special 
skills on the part of the interrogator.67

Next to these technical constraints, the lack of political will often is a major 
hurdle to successful prosecutions, in particular in grand corruption cases. This is 
epitomized by the aforementioned BAE/Al Yamamah case which arose as a result 
of a criminal investigation launched in 2004 by the Serious Fraud office in England 
into allegations that a major UK-based defence contractor, BAE systems, had paid 
large bribes to a senior Saudi prince in order to obtain a multi-billion dollar defence 
contract. The then Prime Minister Tony Blair ordered the SFo to stop the investi-
gation and justified the political pressure on the grounds that: ‘our relationship 
with Saudi Arabia is vitally important for our country in terms of counter-terrorism, 
in terms of the broader Middle East, in terms of helping in respect of Israel and 
Palestine. That strategic interest comes first.’68

5. SoME CoNCLUSIoNS

Corruption exists in various shapes and sizes. The usual definition of corruption 
(abuse of public office for private gains) is much too limited in order to properly 
analyse this complex reality. The theme of corruption is much more complex than 
a simple lack of respect for the distinction between public and private.

A meaningful distinction is the distinction between grand corruption and petty 
corruption. It is the distinction between the corruption of society’s elite and the 
corruption on the street. The first involves the institutionalisation of power posi-
tions, the second involves survival. However strongly the two forms of corruption 
differ from each other, there is a common element, and that is that no clear demar-
cation lines can be drawn between what should and should not be considered cor-
ruption. At the extremities of both forms of corruption there is ambiguity and 
discussion about the question of what corruption actually is. In the event of grand 
corruption, the question arises of whether lobby activities by large multinationals 
in Brussels to amend environmental legislation or tax legislation, for instance, are 
beyond the realm of corruption or are indeed the essence of grand corruption. This 
also applies accordingly for forms of petty corruption. Is it socially acceptable to 
give the contract to a ‘buddy’ in the event of a public tender? Is it acceptable if 
inspectors or auditors ‘make suggestions’ to companies or are these kinds of cases 
examples of nepotism and imputable collusion? In other words, there are many 
grey areas at the edges of grand corruption and petty corruption where it is difficult 

67 Nelen, supra n. 64.
68 Hatchard, supra n. 60, p. 16.
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to define whether corruption is taking place. This ambiguity inconveniently stands 
in the way of an energetic tackling of corruption.

A second conclusion is that the assessment of the seriousness or culpability of 
corruption differs in different cultures and in different sectors and semi-autonomous 
social fields. This too poses an obstacle to combating and preventing corruption. 
on the one hand it is important that we do not view corruption too ethnocentri-
cally, from a Western perspective, for instance; on the other hand in a global village 
it is not possible to take all the differences in perception into account. This kind of 
open view on cultural differences can result in passive relativism. Added to this is 
the fact that sub-cultural expressions about the non-corrupt character of particular 
ways of acting easily form neutralisation techniques for quieting one’s own con-
science and that of others.

We doubt whether more supervision and clearer rules and laws are the best way 
to combat the disadvantages and dangers of corruption if these measures are not 
supported by the sectors and social fields at which they are aimed. The development 
of law must arise from the sectors themselves, and that is certainly the case for the 
discussion on the impermissibility of corrupt practices.

PRoPoSITIoNS AND PoINTS FoR DISCUSSIoN

1. A western perspective dominates the debate on corruption. 
2. The theme of corruption is much more complex than a simple lack of respect 

for the distinction between public and private.
3. More external supervision and clearer rules and laws can only be of added 

value when these measures are supported by the sectors and social fields at 
which they are directed.

4. In many cases, signing on to international law commitments to fight corruption 
may do little more than add another layer of subterfuge.

5. The framework of situational crime prevention can be of added value in putting 
up barriers against corruption.

6. Anti-corruption strategies should put more emphasis on providing a counter-
balance to the use of neutralisation and legitimisation techniques.
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‘The adoption of the United Nations Convention against Corruption will send a 
clear message that the international community is determined to prevent and control 
corruption. It will warn the corrupt that betrayal of the public trust will no longer be 
tolerated (...). The adoption of the new Convention will be a remarkable achieve-
ment. But let us be clear: it is only a beginning.’1

1. INTRoDUCTIoN

The present contribution provides an overview of the current international legal 
framework against corruption. The goal is not to describe each existing instrument 
in great detail; this exercise has been done elsewhere.2 The aim is rather to give a 
tour d’horizon of the genealogy and the main features and objectives of the exist-
ing legal framework, and to discuss the challenges it faces. The first part sketches 
the genesis of the international legal framework regarding corruption. The second 
part outlines the main international anti-corruption instruments. Special attention 
will be paid to the United Nations and oECD instruments, as these have proven 
especially influential. Next to these instruments, we will refer to the Council of 
Europe’s monitoring mechanism, GRECo, some other regional instruments outside 
Europe, anti-corruption initiatives within international financial institutions, and a 
few noteworthy private initiatives. In the third part, specific challenges to the cur-
rent global anti-corruption framework will be assessed: definitional problems; 
jurisdictional challenges as regards foreign corruption practices; asset recovery; 
the interface between corruption and good governance, and that between corruption 
and human rights, as well as private sphere corruption. At the end we provide a 
number of conclusions and present a number of discussion points.

2. A GENEALoGY oF THE GLoBAL ANTI-CoRRUPTIoN 
FRAMEWoRK

on 9 December the world celebrates anti-corruption day. The fact that such a 
symbolic day exists (and immediately precedes human rights day on 10 December) 
reflects the increased attention the international community pays to this issue. 
Various factors have contributed to this, including the heightened awareness of the 

1 Foreword by the UN Secretary-General, Kofi Annan, to the United Nations Convention 
against Corruption, available at <www.unodc.org/documents/treaties/UNCAC/Publications/
Convention/08-50026_E.pdf>. 

2 See inter alia T. Balmelli and B. Jaggy, Les Traités Internationaux contre la corruption – 
L’ONU, l’OCDE, le Conseil de l’Europe et la Suisse, Suisse, Lausanne, Editions Interuniver-
sitaires 2004; I. Carr, ‘Fighting Corruption through Regional and International Conventions: A 
Satisfactory Solution?’, 15 Eur. J. Crime Crim. L. & Crim. J. (2007) p. 121-153; D. Dormoy, 
La corruption et le droit international, Brussels, Bruylant 2010; A. Marsch, Strukturen der in-
ternationalen Korruptionsbekämpfung: wie wirksam sind internationale Abkommen, Marburg, 
Tectum Verlag 2010; A. Posadas, ‘Combating Corruption under International Law’, 10 Duke J. 
Comp. & Int’l. L. (1999-2000) p. 345-414.

http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=Strukturen
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=internationalen
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=internationalen
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=Korruptionsbeka%CC%88mpfung
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=wie
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=wirksam
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=sind
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=internationale
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=4&TRM=Abkommen
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=1018&TRM=Tectum
http://catalogue.ppl.nl/DB=1/SET=2/TTL=8/CLK?IKT=1018&TRM=Verlag
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concrete impact of corruption. Attention has turned, for example, to financing for 
terrorist acts,3 the covering up of narcotics trafficking, and the impediments to the 
effective use of aid for economic growth and development caused by corrupt 
practices. Corporate corruption scandals unearthed in recent years involving inter 
alia established companies such as Enron, Parmalat, WorldCom and News Corpo-
ration have provided further impetus to the anti-corruption movement.

The surge in international anti-corruption tools, however, occurred surpris-
ingly recently. During the Cold War, parties on both sides of the Iron Curtain were 
eager to support potential allies with very little or no concern for the level of cor-
ruption within a state ally.4 In addition, some economists in the 1970s claimed that 
certain types of corruption could actually be beneficial to society.5 This belief has 
best been summarized in Samuel Huntington’s conclusion that, ‘the only thing 
worse than a society with a rigid, over-centralized and dishonest bureaucracy is 
one with a rigid, over-centralized and honest bureaucracy’.6 These two factors, 
among others, impeded a comprehensive, in-depth anti-corruption policy on the 
international level.

Domestic evolutions in the US first sparked an important impetus for the anti-
corruption movement. In the late 1960s and 1970s, the US was afflicted by cor-
ruption scandals (notably the Watergate scandal), which pushed the anti-corruption 
debate onto the political agenda.7 In 1977, the US Congress took on a pioneering 

3 See, e.g., the Preamble to the United Nations Convention against Corruption, second para-
graph: ‘Concerned also about the links between corruption and other forms of crime, in particu-
lar organized crime and economic crime, including money laundering, Concerned also about 
the links between corruption and other forms of crime, in particular organized crime and eco-
nomic crime, including money laundering.’

4 M. Kubiciel, ‘Core Criminal Law Provisions in the United Nations Convention against Cor-
ruption’, 9 Int. Crim. L. Rev. (2009) p. 140; Ph. Webb, ‘The United Nations Convention against 
Corruption – Global Achievement or Missed opportunity?’, 8(1) J. Int’l. Econ. L. (2005) p. 
193.

5 J.T. Gathii, ‘Defining the Relationship between Rights and Corruption’, 31 U. Pa. J. Int’l L. 
(2009) p. 127 and 134 et seq.

6 S. Huntington, ‘Modernization and Corruption’ (1968), reprinted in A. Heidenheimer and M. 
Johnston (eds.), Political Corruption – Concepts and Contexts, 3rd edn., Transaction Publish-
ers 2009, p. 261. Huntington argued that an increase in corruption was a positive signal of a 
society’s evolution towards modernization. He links corruption to modernization in three ways. 
First, modernization implies a distinction between public office and private loyalty, between 
public welfare and private interest. It requires meritocratic rewards based on universalised 
standards instead of family or other private sphere ties. Huntington argues that the introduction 
of achievement-based standards made reliance on family-based identity and support even more 
important, thus enhancing the (ab)use of public functions for private (family) gain. Second, 
modernization creates new sources of power and wealth, where the existing norms do not yet 
provide for the integration of new groups of economic power into the political process domi-
nated by those who already held power. Corruption, Huntington argues, provides a means for 
such integration where relevant norms have not followed the pace of the modernizing process. 
Thirdly, modernization goes hand in hand with centralizing government and increased govern-
ment intervention, according to Huntington, which in turn creates additional opportunities for 
corruption.

7 Gathii, supra n. 5, p. 138; Posadas, supra n. 2, p. 348. The companies involved in the corrup-
tion scandals involved major players such as Exxon, ITT and Lockheed.
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role and adopted the Foreign Corrupt Practices Act (FCPA),8 the first law prohib-
iting transnational bribery. The scope of the FCPA is limited to corrupt practices 
related to business transactions – it does not cover corrupt practices outside of the 
commercial sphere. 

US corporations felt threatened by the stringent FCPA provisions and feared 
losing business,9 whereupon the US government started lobbying for an interna-
tional anti-corruption treaty to level the international playing field. Negotiations 
within the UN ECoSoC focused on the offering of bribes by transnational corpo-
rations from developed countries rather than on the demand for bribes by public 
officials in (mainly) developing countries. The South pressed for the anti-corruption 
negotiations to be tied to the highly polarized discussions on a code of conduct for 
transnational corporations. This highly sensitive political debate broke down in 
1981 due to North-South divisions.10

The US then refocused on a more promising international forum: the oECD. 
The US efforts proved fruitful; in 1997, the oECD Convention on Combating 
Bribery of Foreign Public officials (oECD Convention) was adopted.11 Thereafter, 
the oECD bypassed the UN as the leading international forum for anti-corruption 
instruments and issued several recommendations, guidelines and anti-corruption 
tools.

Abbott and Snidal describe the path between the adoption of the FCPA and the 
oECD Convention as a process of ‘gradual legalization as a focal process’.12 After 
the adoption of the FCPA, the US first attempted to obtain a ‘big bang’ and pushed 
prematurely for an international anti-corruption treaty. After the ECoSoC talks 
broke down, the discussions within the oECD proved equally unfruitful. Abbott 
and Snidal assert that the US undertook a ‘unilateral disarmament’ by adopting its 
domestic FCPA, though the stringent anti-corruption requirements imposed on US 
firms advantaged non-US firms. other countries had little incentive to level the 
playing field by agreeing to global anti-corruption rules. As a result, the US 
shifted its ‘big bang’ strategy to one of ‘gradual legalization’. Instead of adopting 
one focal point (criminalizing bribery through an international convention), the 
US adopted a gradual, step-by-step approach. This systematic legalization started 

 8 Foreign Corrupt Practices Act of 1977 (FCPA) (15 USC § 78dd-1, et seq.).
 9 M. Cleveland et al., ‘Trends in the International Fight against Bribery and Corruption’, 90 J. 

Bus. Ethics (2009) p. 205. Reports varied in their estimates of how much business was lost 
annually to non-US corporations because of the FCPA, with estimates ranging from USD 30 
billion to USD 45 billion. The estimate of a USD 45 billion loss relates to the year 1995.

10 K. Abbott and D. Snidal, ‘Filling in the Folk Theorem: The Role of Gradualism and Legali-
zation in International Cooperation to Combat Corruption’, paper presented at the American 
Political Science Association Meetings, Boston, Aug. 30, 2002, 24, available at <www.interna-
tional.ucla.edu/cms/files/Duncan_Snidal.pdf>. As Webb indicated, ‘The South refused to dis-
cuss “demand” side measures like restrictions on solicitation of bribes and the North resisted 
linking bribery rules to the proposed UN code of conduct for multinational corporations.’ See 
Webb, supra n. 4, p. 193. 

11 oECD Convention on Combating Bribery of Foreign Public officials, DAFFE/IME/BR(97)20; 
Carr, supra n. 2; and Posadas, supra n. 2, p. 376.

12 Abbott and Snidal, supra n. 10.
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off by way of technical, comparative studies on the legal frameworks of the various 
oECD member states. These studies helped to inform states of the actual impact 
of corruption, potential points of convergence and divergence in the legal systems, 
which reduced the legal uncertainty impeding cooperation. Later on, continued 
lobbying efforts and financial support of the US swayed agreement upon soft law 
instruments. The Clinton administration reprioritized the anti-corruption crusade 
as of 1993. other factors played a role as well, such as the establishment of Trans-
parency International (TI) by, among others, a former World Bank Director. TI 
representatives were given room to address an oECD Ad Hoc Group on corruption. 
A first Recommendation, adopted in 1994, captured the basic principles for an 
agreement to be reached, which were ‘locked-in’.13 In 1997, a second Recommen-
dation14 elaborated and added to the basic provisions. Slowly but steadily, through 
continued negotiations and studies in a low-profile Ad Hoc Group, the main chal-
lenges and areas of convergence became clear and the main priorities could be 
outlined. Acting upon the points of agreement for the priority issues slowly allowed 
harmonization of the various positions. Certain points proved too divergent and 
were excluded in the end, but the oECD Convention eventually crystallized ear-
lier than the foreseen deadline. 

Moral outrage after the corruption scandals initially pushed the enactment of 
the US FCPA.15 Nevertheless, in due course, the stringent requirements for US 
business gave the FCPA a more economic dimension; US efforts to achieve a 
global anti-corruption treaty were predominantly aimed at annulling the competi-
tive disadvantage of US firms resulting from the FCPA limitations. The US pur-
ported instances of trade distortion caused by corruption in other World Trade 
organization (WTo) members and requested the organization to assess and inves-
tigate the link between trade distortion and corruption.16 Asian countries strongly 
opposed this move17 and the WTo eventually refused to accept this link.18

The decade after the end of the Cold War witnessed renewed anti-corruption 
efforts worldwide. Nevertheless, post-Cold War conditions facilitated corrupt 
practices in certain respects. These include, among others, (i) the fall of formerly 

13 Recommendation of the Council on Bribery in International Business Transactions, adopted on 
27 May 1994, C(94)75/FINAL.

14 Revised Recommendation of the Council on Bribery in International Business Transactions of 
23 May 1997, C(97)123/FINAL.

15 D. Gantz, ‘Globalizing Sanctions against Foreign Bribery: The Emergence of a New Interna-
tional Legal Consensus’, 18 Nw. J. Int’l L. & Bus. (1997-1998) p. 459.

16 The US Trade Representative and Secretary of Commerce called transnational bribery an unfair 
tariff barrier, see Gantz, supra n. 15, p. 465. Gantz indicates that ‘there has been some consid-
eration of the issue as part of negotiations relating to government procurement’.

17 K. Elliott, ‘Corruption as an International Policy Problem: overview and Recommendations’, 
in K. Elliott (ed.), Corruption and the Global Economy, Institute for International Economics 
1997, p. 212.

18 Gantz, supra n. 15, p. 467. on the issue of corruption and the WTo, see also Ph.M. Nichols, 
‘outlawing Transnational Bribery through the World Trade organization’, 28 Law &Pol’y Int’l 
Bus. (1996-1997) p. 305-381; and K. Abbott, ‘Rule-Making in the WTo: Lessons from the 
Case of Corruption and Bribery’, 4(2) J. Int’l. Econ. L. (2001) p. 275-296. 
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communist regimes without an immediate replacement by fully democratic and 
accountable institutions, (ii) the wave of privatizations and deregulation (though 
excessive government intervention facilitates corruption as well),19 and (iii) tech-
nological evolutions facilitating quick communication and money transfers.20

The discussions on the renewed anti-corruption efforts after the Cold War mir-
rored the FCPA, which was at that point the only legal instrument against transna-
tional bribery. The commercial lens of the FCPA only prohibits bribery conducted 
in international business transactions, but was a significant influence on early 
discussions. The negotiations on an international anti-corruption instrument 
within the oECD were especially influenced by the example of the FCPA. The US 
economic rhetoric in this area indeed matched the general oECD focus on eco-
nomic development: the preamble to the oECD Convention refers to the distortive 
effect of corruption on international business transactions and the need to assure 
equivalence of measures between the state parties. Like the FCPA, the oECD 
Convention only covers corruption to the extent it is related to business transac-
tions. Moreover, it only covers active corruption, i.e., the promise, offering, or 
giving of a bribe. This seems to mirror early discussions in the UN, where develop-
ing countries focused on the corrupting effect of the activities of Western corpo-
rations.21 While the UN discussions were spearheaded by developing countries 
focusing on active bribery, the more recent discussions leading to the 2003 UN 
Convention against Corruption also approached the passive side of corruption, 
namely the bribe-takers, who are often public officials from developing nations. 
At the same time, in these recent discussions developing nations underlined that 
any definition should not impose a Western conception of corruption,22 which could 
prohibit certain traditional gift practices in developing countries (paragraph 4.1.3).

The FCPA and oECD limitation to corrupt practices in transnational business 
transactions was a useful first step in sparking the debate. However, the detrimen-
tal effects of corruption go beyond both transnational business transactions and 
business transactions in general. Along these lines, later instruments, such as the 
UN Convention against Corruption, cover corrupt practices beyond transnational 
business transactions.

First, the issue of domestic corruption may not have received the attention it 
deserves. Even when strictly adhering to an economic reasoning, purely domestic 
corruption in country A may have indirect but nevertheless substantial ripple effects 
on the economic interests of country B. The detrimental effects of corruption on 
development and good governance are no longer called into question. Where cor-
ruption thrives in ‘failed’ states, few economic opportunities surface for busi-

19 See, e.g., J. Cartier-Bresson (ed.), Corruption, Liberalization, Democratization, Paris, Revue 
Tiers Monde, Presse Univ. de France 2000.

20 R.A. Johnson and S. Sharma, ‘About Corruption’, in R.A. Johnson (ed.), The Struggle against 
Corruption – A Comparative Study, Palgrave Macmillan 2004, p. 1.

21 Webb, supra n. 4, p. 193.
22 P. Fleming and S. Zyglidopoulos, Charting Corporate Corruption – Agency, Structure and 

Escalation, Edward Elgar 2009, p. 4.
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nesses of any third country. In addition, corruption of the domestic electoral 
process may affect the outcome thereof. The corruptly elected heads of state or 
members of parliament may embezzle development aid or may impose ever-
larger bribes on foreign companies. Corrupt governments tend to underinvest in 
areas in which bribery is more difficult, such as education or health care.23 These 
fields are, however, crucial to the economic development of a state, and conse-
quently, also for transnational investment. For example, a Dutch firm might find it 
harder to bear the fruits of its investment in a country where there are very few 
skilled labourers. These are all reasons why the criminalization of purely domestic 
corrupt acts is useful.24

Second, these examples show why not only purely domestic business transac-
tions, but also private25 or public non-business related corrupt acts could have been 
covered.26 While the transnational business sector certainly covers a substantial 
part of corrupt practices, these are not the only instances of corruption. A variety 
of examples come to mind: bribery in football competitions, embezzlement of 
foreign aid,27 bribery for privileged access to an elite education, bribes requested 
by the local traffic police, etc. While the concrete impact of such manifestations 
of corruption may be less substantial in terms of dollar value, such practices may 
be at least as detrimental as corruption in high value transnational business trans-
actions. People are confronted with this type of corruption far more often in their 
daily lives. Failure to tackle it may entrench the general mentality that corruption 
is simply unavoidable or the ‘way things work’.28

While the FCPA and the oECD Convention adopted an economic lens and 
focused on the market distorting effects of corruption,29 this limited approach 
slowly but steadily shifted towards a much broader assessment of the problem of 
corruption. Thus, the Preamble to the UN Convention against Corruption refers to 

23 P. Mauro, ‘The Effects of Corruption on Growth and Public Expenditure’, in A. Heidenheimer 
and M. Johnston, supra n. 6, p. 343-344.

24 The 2003 United Nations Convention against Corruption requires state parties to criminal-
ize the bribery of domestic public officials. This covers both bribery of domestic officials by 
foreigners and by the local population. This provision reflects the heightened attention to the 
bribe-taker (assumed to be mostly public officials in developing countries), away from (exclu-
sively) the bribe-giver (assumed to be mostly transnational companies from developed coun-
tries). As such, the main thrust of the provision was presumably not so much to cover entirely 
domestic corruption, but rather to oblige developing countries to also criminalize and prosecute 
their bribe-taking or bribe-requesting public officials. Nevertheless, the wording of Art. 15 also 
covers purely domestic acts of corruption, i.e., between nationals of one state party.

25 For example, see ‘Corruption – our Framework of Policies and Strategies’, Working paper, 
Asian Development Bank, p. 9.

26 M. Livschitz, ‘Compliance: Präventive Massnahmen zur Korruptionsbekämpfung im privaten 
Sektor (gemäss Übereinkommen der UNo gegen Korruption’, 19(3) Schweizerische Zeitschrift 
für internationales und europäisches Recht, p. 381-406.

27 Mauro, supra n. 23, p. 343.
28 See, e.g., E. Lavallée et al., ‘Ce qui engendre la corruption: une analyse microéconomique sur 

données africaines’, 24(3) Revue d’Economie de Développement (2010) p. 5-47.
29 Gathii, supra n. 5, p. 125.

http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=Compliance
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=Pra%CC%88ventive
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=Massnahmen
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=Korruptionsbeka%CC%88mpfung
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=privaten
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=Sektor
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=gema%CC%88ss
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=U%CC%88bereinkommen
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=UNO
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=gegen
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=4&TRM=Korruption
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=12&TRM=08639875X&REC=*
http://catalogue.ppl.nl/DB=1/SET=3/TTL=7/CLK?IKT=12&TRM=08639875X&REC=*
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the detrimental effects of corruption on political stability,30 the rule of law, ethical 
values and democracy.31 Legal scholarship has further clarified the broad societal 
impacts of corruption. Argandoña, for example, refers to the unequal and unjust 
redistribution of income and wealth, obstruction to the emancipation of less favoured 
groups, loss of legitimacy of policies and institutions, distortion in decision-
making, restriction of citizen rights, the eluding of political and legal controls, and 
the undermining of the foundations of rule of law and the democratic system.32

Such a broadened view on the detrimental impact of corruption beyond the 
traditional economic notions is also reflected in the Inter-American Convention 
against Corruption (oAS Convention). The history of many Latin American coun-
tries- who, at the time, were recently freed of dictatorial regimes- made the oAS 
focus much more on democratic institutions. Corruption was assessed from the 
perspective that it was a risk to nascent democracy. Instead of introductory language 
referring to the need to level the playing field, the preamble to the oAS Convention 
states that, ‘corruption undermines the legitimacy of public institutions and strikes 
at society, moral order and justice, as well as at the comprehensive development 
of peoples’.

In the World Bank, the focus on anti-corruption efforts was equally amplified, 
culminating in anti-corruption efforts being integrated in the Bank’s ‘conditional-
ity’ for loans. In the early 1990s, the Bank became aware of the fact that a substan-
tial part of its loans were diverted through corrupt practices.33 Specific scandals, 
such as corrupt practices in Kenya involving Bank funds, instigated a change of 
focus at the Bank.34 Previously, the Bank did not want to adopt anti-corruption 
language as it deemed this contrary to its charter, which requires it to ‘abstain from 
political considerations’ in its lending practices. At the time, one of the Bank’s 
regional directors, Peter Eigen, even left the Bank as a result of his disappointment 
with the Bank’s refusal to tackle anti-corruption through its lending practices (he 
later founded TI).35 Under the presidency of Wolfensohn, – who labelled corruption 
a ‘cancer’36– the Bank’s policy was reversed. Corruption was integrated into a 
larger good governance programme37 launched at the Bank and imposed on bor-

30 Former Russian president Medvedev once called corruption a threat to national security, see 
Fleming and Zyglidopoulos, supra n. 22, preface, (vii).

31 Preamble to the United Nations Convention against Corruption, first paragraph.
32 In addition, Argandoña refers to the moral argument against corruption – an argument that 

many authors do not seem to find sufficiently tangible and measurable to refer to. Certain 
international instruments however refer to the serious moral concerns on corruption, such as 
the preamble to the oECD Convention. See A. Argandoña, ‘The United Nations Convention 
against Corruption and Its Impact on International Companies’, 74 J. Bus. Ethics (2007) p. 482.

33 Johnson and Sharma, supra n. 20, p. 10.
34 See for example ‘Dealing with Governance and Corruption Risks in Project Lending – Emerg-

ing Good Practices’, World Bank Note, Feb. 2009.
35 Johnson and Sharma, supra n. 20, p. 11.
36 ‘People and Development’, Annual Meeting Address of the World Bank and IMF by World 

Bank President J. Wolfensohn, 1 oct. 1996, available at <web.worldbank.org>.
37 Gathii, supra n. 5, p. 127.
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rowing countries through the Bank’s now famous conditionality.38 The Bank em-
bedded anti-corruption conditionality into its broader development narrative. 
Similar to the World Bank, the IMF was, for its part, at first reluctant to adhere to 
the good governance programme, fearing it to be outside of its strictly economic 
goals. In 1996-1997, however, the IMF acknowledged the economic impact of 
corruption and good governance and followed the World Bank by including good 
governance standards into its practices.39 In addition to external anti-corruption 
policies, the Bank and the IMF have adopted internal policies to tackle corruption.40

Like the multilateral development banks, the UN initially lagged behind in its 
anti-corruption legal framework. As described above, the UN had been the initial 
forum for multilateral anti-corruption policies but soon saw its negotiations blocked 
by North-South divisions, especially because of the link made between the anti-
corruption negotiations and those on the international code of conduct for transna-
tional corporations. After this deadlock, however, the UN took renewed 
anti-corruption steps in 1996 with the adoption of the International Code of Conduct 
for Public officials41 and the Declaration against Corruption and Bribery in Inter-
national Commercial Transactions.42 These instruments provided the basis for the 
United Nations Convention against Corruption (UNCAC) adopted in 2003. once 
the pioneer of transnational anti-corruption efforts, the US opposed several progres-
sive draft provisions, including a provision criminalizing private corruption, during 
the UNCAC negotiations.

In line with the oAS Convention and World Bank anti-corruption policies, the 
UNCAC not only underlines the economic consequences of corruption but also 
the developmental and political impacts. It refers to the impact on ethical values 
and justice, but there is no explicit reference to the impact of corruption on human 
rights. only recently has a human rights perspective been introduced into the anti-
corruption narrative (paragraph 4.5).43

Nowadays, experts familiar with the anti-corruption subject seem to agree that 
corruption is detrimental to a society’s development and economic growth.44 The 
most quoted number for the annual global cost of corruption is the World Bank’s 

38 Johnson and Sharma, supra n. 20, p. 11.
39 Johnson and Sharma, supra n. 20, p. 145.
40 An assessment of the Bank’s internal anti-corruption policies is provided in P. Chanda, ‘The 

Effectiveness of the World Bank’s Anti-Corruption Efforts: Current Legal and Structural  
obstacles and Uncertainties’, 32 Denver J. Int’l L. & Pol. (2003-2004) p. 315-353. See also 
N. Woods, ‘The Challenge of Good Governance for the IMF and the World Bank Themselves’, 
28(5) World Development (2000) p. 823-841; and C. Bohrer Munhoz, ‘Corruption in the Eyes 
of the World Bank: Implications for the Institution’s Policies and Developing Countries’, 26(3) 
Penn St. Int’l. L. Rev.(2007-2008) p. 691-708.

41 UNGA Resolution 51/19 of 12 Dec. 1996, ‘Action against Corruption’, UN Doc. A/RES/51/59.
42 UNGA Resolution 51/191 of 16 Dec. 1996, UN Doc. A/RES/51/191.
43 See, e.g., Council of Europe, Recommendation No. R 2003(4), preamble.
44 S. Rose-Ackerman (ed.), International Handbook on the Economics of Corruption, Edward 

Elgar 2006, p. 345-355. The impact of corruption on economic growth has however differed 
from country to country. For example, widespread corruption in China has not prevented the 
country from achieving impressive economic growth. For further discussion on the specific 
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estimate of USD 1 trillion.45 A climate of corruption may particularly disadvantage 
societal sectors where rent-seeking opportunities are smaller and which, conse-
quently, receive less government support.46 Education and public health care are 
prominent examples of such sectors, whereas infrastructure is a sector where rent 
seeking is particularly profitable.47 Underfinancing sectors such as healthcare and 
education disproportionally harms the poor and, especially with regard to educa-
tion, seriously hampers development. In the following sections, we will assess the 
extent to which the existing international legal framework is capable of tackling 
theses multiple challenges to corruption.

3. INTERNATIoNAL ANTI-CoRRUPTIoN INSTRUMENTS48

From the preceding brief summary of the international anti-corruption movement’s 
evolution, it is clear that the oECD Convention was a catalyst for further action. 
Therefore, an overview of the current multilateral anti-corruption framework could 
logically start from the oECD Convention. Nevertheless, it remains a tricky un-
dertaking to classify the anti-corruption instruments based on their impact or im-
portance. It is equally confusing to rank the instruments chronologically. For 
example, the oAS Convention was officially adopted before the oECD Conven-
tion, but the former undoubtedly sailed on the tide of the latter. The overview 
below is simply based on the geographical reach of the various inter-state instru-
ments, in descending order, starting with the United Nations; it concludes with a 
short reference to the anti-corruption framework of the multilateral development 
banks and the two main private initiatives in the field.

3.1 United Nations Convention against Corruption49

The United Nations Convention against Corruption50 (UNCAC) is the first truly 
global anti-corruption treaty, outlining a ‘common language’51 for the anti-corrup-

case of China, see, e.g., J. Andvig, ‘Corruption in China and Russia Compared: Different Lega-
cies of Central Planning’, in Rose-Ackerman, supra n. 44, p. 287-313.

45 World Bank, ‘Six Questions on the Cost of Corruption with World Bank Institute Global Gov-
ernance Director Daniel Kaufmann, available at <http://web.worldbank.org>.

46 Argandoña, supra n. 32, p. 481-482. See also D. de la Croix and C. Delavalladel, ‘Corruption 
et allocation optimale de l’investissement public’, 58(3) Revue Economique (2007) p. 637-647.

47 Mauro, supra n. 23, p. 347.
48 For an overview of anti-corruption instruments under international law, see D. Dormoy, La cor-

ruption et le droit international, Bruxelles, Bruylant 2010; T. Balmelli and B. Jaggy, Les Traités 
Internationaux contre la corruption – L’oNU, l’oCDE, le Conseil de l’Europe et la Suisse, 
Lausanne, Editions Interuniversitaires Suisse, 2004; A. Marsch, Strukturen der internationalen 
Korruptionsbekämpfung: wie wirksam sind internationale Abkommen, Marburg, Tectum Ver-
lag 2010.

49 R. Hofmann (ed.), Die Konvention der Nationen zur Bekämpfung der Korruption: Betrachtun-
gen aus Wissenschaft und Praxis, Baden-Baden, Nomos 2006.

50 UNCAC, adopted by UNGA Resolution 58/4 of 31 oct. 2003, UN Doc. A/58/422. See also 
Ph. Webb, supra n. 4; Kubiciel, supra n. 4, and Argandoña, supra n. 32. 

51 Argandoña, supra n. 32, p. 485.

http://catalogue.ppl.nl/DB=1/SET=3/TTL=21/CLK?IKT=4&TRM=Konvention
http://catalogue.ppl.nl/DB=1/SET=3/TTL=21/CLK?IKT=4&TRM=Nationen
http://catalogue.ppl.nl/DB=1/SET=3/TTL=21/CLK?IKT=4&TRM=Beka%CC%88mpfung
http://catalogue.ppl.nl/DB=1/SET=3/TTL=21/CLK?IKT=4&TRM=Korruption
http://catalogue.ppl.nl/DB=1/SET=3/TTL=21/CLK?IKT=4&TRM=Betrachtungen
http://catalogue.ppl.nl/DB=1/SET=3/TTL=21/CLK?IKT=4&TRM=Betrachtungen
http://catalogue.ppl.nl/DB=1/SET=3/TTL=21/CLK?IKT=4&TRM=Wissenschaft
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tion movement. It was adopted by the UN General Assembly on 31 october 2003and 
was opened for signature in Merida, Mexico on 9-11 December 2003. The UNCAC 
entered into force two years later, on 14 December 2005. The high number of 
signatories and ratifications reflects the broad international consensus on the Con-
vention. This consensus was not only shared among states, but also among the 
international private sector and civil society.52

3.1.1 Background

As indicated above, in 1996, the UN General Assembly (UNGA) adopted the In-
ternational Code of Conduct for Public officials.53 The text of the Code does not 
explicitly mention corruption – although the term is referred to several times in the 
introductory paragraphs, which recommend member states to use the Code as a 
tool to guide their efforts against corruption. However, the Code touches upon very 
similar and related issues, such as the receipt of gifts that may influence the exer-
cise of a public official’s function, and conflicts of interest. In the same year, the 
United Nations Declaration against Corruption and Bribery in International Com-
mercial Transactions was adopted.54 This Declaration underlines the need to promote 
social responsibility and standards of ethics on the part of companies and recog-
nizes the link between corruption, fair and competitive business and accountable 
governance. Member states ‘commit’ to criminalize bribery of foreign public of-
ficials. Efforts continued through a 1997 UNGA Resolution, which urged member 
states to ratify the already existing international anti-corruption instruments.55 
A 1999 UNGA Resolution56 requested an Ad Hoc Committee to explore the desir-
ability of an international instrument against corruption, ancillary to or independ-
ent of the already existing UN Convention against Transnational organized Crime.57 
The latter Convention had already recognized the relationship between transna-
tional organized crime and corruption.58 After the adoption of this Convention, the 
General Assembly redirected the Ad Hoc Committee to draft a separate convention 
on corruption,59 and requested it to adopt a comprehensive and multidisciplinary 

52 Argandoña, supra n. 32.
53 UNGA Resolution 51/19 of 12 Dec. 1996, ‘Action against Corruption’, UN Doc. A/RES/51/59. 
54 UNGA Resolution 51/191 of 16 Dec. 1996.
55 UNGA Resolution 52/87 of 12 Dec. 1997. 
56 UNGA Resolution 54/128 of 17 Dec. 1999.
57 UNGA Resolution 55/25 of 15 Nov. 2000. Three protocols to this Convention have been 

adopted, namely on human trafficking, the smuggling of migrants and (annexed to UNGA 
Resolution 55/255 of 31 May 2001) the trafficking of firearms. The Convention contains two 
provisions on corruption. Art. 8 requires the criminalisation of active and passive bribery of 
domestic public officials and asks member states to consider criminalizing bribery of foreign 
public officials. Art. 9 requires member states to promote the integrity of domestic officials 
and to ensure compliance and prosecution of violations of the Convention. Liability of legal 
persons is required under the Convention, though member states can decide whether to impose 
criminal, civil or administrative sanctions, subject to its legal principles. 

58 Preamble and Art. 8.
59 Argandoña, supra n. 32, p. 485.
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approach in order to negotiate a ‘broad and effective convention’.60 The Ad Hoc 
Committee was officially convened for the first time in December 2001. After 
seven sessions, the Committee adopted the final text in october 2003, two months 
before the scheduled end date of its activities.61

3.1.2 Ratification status 

As of 1 July 2012, 160 states, including such important global players as the US, 
China and India, have become a party to the UNCAC. This broad participation can 
be seen as an indication of large global support. However, the lack of ratification 
by a few states catches the attention: neither Germany, Japan nor New Zealand 
have ratified (even though they signed) the UNCAC.62

The UNCAC is open for signature by regional economic integration organiza-
tions provided that at least one member state of such organization has signed the 
Convention. The European Union (EU) signed the Convention on 15 September 
2005 and ratified it on 12 November 2008.63 It currently is the sole regional eco-
nomic integration organization that has become a party to the Convention. 

3.1.3 Scope: prevention, criminalisation and international cooperation

The UNCAC builds upon the achievements of earlier anti-corruption instruments. 
For example, where the oECD merely recommends member states to prohibit tax 
deduction of bribes, the UNCAC requires state parties to prohibit such a practice.64 
The UNCAC is not only innovative in terms of the acts it criminalizes, but also 
because of its strong focus on prevention, as well as the emphasis placed on inter-
national assistance and asset recovery. 

Chapter II on preventive measures is predominantly phrased in non-mandatory 
terms and leaves substantial scope to state parties to choose concrete implementa-

60 UNGA Resolution 56/260 of 31 Jan. 2002, ‘Terms of Reference for the Negotiation of an Inter-
national Legal Instrument against Corruption’, UN Doc. A/RES/56/260, para. 3.

61 UNGA Resolution 56/260 of 31 Jan. 2002, ‘Terms of Reference for the Negotiation of an Inter-
national Legal Instrument against Corruption’, UN Doc. A/RES/56/260, para. 6.

62 These states did ratify the oECD Convention. The Phase 3 Report issued by the oECD on 
Japan’s implementation of anti-corruption measures indicates that Japan still has a very weak 
legal framework on anti-corruption (‘Phase 3 Report on implementing the oECD Anti-Brib-
ery Convention in Japan’, oECD, Dec. 2011). The Report, issued in Dec. 2011, states that 
there have only been two convictions since the entry into force of foreign bribery Act in 1999.  
A GRECo report on Germany’s anti-corruption efforts is described below. on the role of Ger-
many vis-à-vis transnational standards against corruption, see P. Hägell, ‘L’incertaine mondi-
alisation du contrôle la France et l’Allemagne dans la lutte contre la corruption [sic]’, 29(3) 
Déviance et Société (2005) p. 243-258.

63 2008/801/EC: Council Decision of 25 Sept. 2008 on the conclusion, on behalf of the European 
Community, of the United Nations Convention against Corruption, OJ L287 of 29 oct. 2008, 
p. 1-110.

64 oECD Recommendation on the Tax Deductibility of Bribes of Foreign Public officials, adopt-
ed on 11 April 1996 and Art. 12.4 UNCAC.
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tion measures. Nevertheless, the Convention requires state parties to adopt meas-
ures (without imposing a detailed one-size-fits-all implementation) in a wide range 
of areas: state parties must set up anti-corruption bodies, establish appropriate 
procurement systems, strengthen the integrity of the judiciary, take measures to 
prevent private sector corruption, promote the active participation of civil society 
and institute a comprehensive regulatory regime for banks and other financial in-
stitutions to prevent money-laundering.65 These specific provisions are preceded 
by the chapeau paragraph of Article 5, which requires states to adopt comprehen-
sive and coordinated anti-corruption policies that promote the participation of 
society and reflect the principles of the rule of law, proper management of public 
affairs and public property, integrity, transparency and accountability. The basic 
thrust of this general provision is the requirement of good governance (paragraph 
4.4). 

International cooperation also received a separate chapter (Chapter IV) in the 
Convention. Cooperation is mandatory for criminal matters, though for civil and 
administrative matters state parties need only ‘consider’ cooperation.66 Cooperation 
from private sector entities such as banks is only to be encouraged.67 This is a 
regrettably weak provision, as cooperation from banks and other entities is crucial 
in the recovery of the proceeds of corrupt acts (paragraph 4.3). Requiring state 
parties to cooperate in criminal matters is a necessary but insufficient condition for 
effective asset recovery, as banks and other entities will often need to trigger pros-
ecutions by identifying potential corrupt transactions and notifying official au-
thorities of such transactions. The provision on bank secrecy is more stringent: it 
requires state parties to ensure that bank secrecy hurdles can be overcome when 
conducting corruption investigations.68 This mandatory provision does not leave 
much room for manoeuvre. The same holds for Article 46, which requires state 
parties to afford each other the widest measure of mutual legal assistance in the 
investigation and prosecution of offences covered by the Convention. 

Asset recovery was a fundamental issue for developing countries during the 
negotiations of the Convention.69 Its importance is equally reflected in the fact that 
a full chapter (Chapter V) is dedicated to this topic. Asset recovery is discussed in 
more detail below (paragraph 4.2). It can be noted here that the chapter tries to 
balance the insistence by, mostly, developing countries on effective asset recovery 
with procedural safeguards requested by, mostly, developed countries. The Conven-
tion thus aims to strike a fragile balance: on the one hand, it contains detailed and 
strong anti-corruption provisions, which developed countries were asking for; on 
the other hand, developing countries were willing to accept these provisions in 

65 Arts. 6 to 14. While the basic thrust of these provisions is that state parties ‘shall’ adopt such 
measures, this requirement is often weakened by adding qualifiers such as ‘in accordance with 
the fundamental principles of its domestic law’.

66 Art. 43.1. 
67 Art. 39.1.
68 Art. 31.77.
69 Webb, supra n. 4, 207.
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return for strong cooperation and asset recovery provisions. The latter were ac-
ceptable to developed countries on the condition they were surrounded by sufficient 
procedural safeguards. Article 46 UNCAC entitled ‘Mutual legal assistance’ almost 
literally copies the wording of the mutual legal assistance provision of the UN 
Convention on Transnational organized Crime.70 The latter, in turn, is based on 
the concomitant provision in the UN Vienna Convention on Psychotropic Sub-
stances.71

3.1.4 Monitoring

While the UNCAC has brought some novelties, its monitoring mechanism is not 
ground-breaking.72 The UNCAC merely establishes a Conference of State Parties 
to be convened ‘regularly’ to monitor the implementation of the Convention. At 
its third session, held in Doha in November 2009, the Conference of State Parties 
adopted Resolution 3/1, entitled ‘Review mechanism’. In this resolution, it set up 
an Implementation Review Group. The monitoring mechanism is conceived as 
review cycles, focusing on specific parts of the UNCAC. State parties have to 
complete a self-assessment checklist beforehand, which forms the basis for a peer 
review by two other state parties. The whole procedure is a desk review – contrary 
to the anti-corruption implementation process at the Council of Europe (GRECo),73 
which includes country visits. So far, only executive summaries on France, Togo, 
Bulgaria, Indonesia, Jordan, Sao Tome, Fiji and the US have been published. As 
this country review mechanism has only recently been launched, its effectiveness 
and impact remain to be seen. However, it does not seem to equal the rigidity of 
the oECD or Council of Europe procedures. 

3.1.5 Independent domestic anti-corruption authorities

Even though the multilateral implementation system is still in its infancy, the 
UNCAC requires state parties to set up domestic corruption-preventing and cor-
ruption-combating bodies. Both the UNCAC and the Council of Europe Criminal 
Law Convention on Corruption (paragraph 3.2.2) lay down certain conditions that 
anti-corruption authorities should meet if they are to be effective. The Conventions 
refer to the requirements of, inter alia, independence, adequate resources, training 
and specialization. 

The UNCAC does not specify what conditions need to be met in order for anti-
corruption bodies to be considered independent. Clarification can be found in an 
oECD study, according to which independence requires most of all structural and 
operational autonomy, together with a clear legal basis and mandate for the anti-

70 Art. 18.
71 Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, adopted in 

Vienna on 20 Dec. 1988, E/CoNF.82/15, Art. 7. 
72 Webb, supra n. 4, p. 221.
73 Group of States against Corruption (GRECo), infra, Council of Europe.
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corruption body.74 In addition, it underlines the importance of transparent procedures 
for the appointment (and removal) of the director(s). Independence does not equal 
unaccountability: as indicated by the oECD study, such bodies should at all times 
adhere to the principles of rule of law and human rights, submit regular perform-
ance reports and enable public access to information on their work. one model 
example of a successful national anti-corruption body is the Independent Commis-
sion against Corruption of Hong Kong, which helped the country to achieve 
‘spectacular success’ in combating corruption.75

The oECD study distinguishes four areas of anti-corruption efforts on which 
such national bodies should focus:76

1. Policy development, research, monitoring and co-ordination;
2. Prevention of corruption in power structures (including prevention of con-

flicts of interest, assets declaration by public officials, anti-money laundering 
regulations, public procurement standards, etc.);

3. Education and awareness raising; and
4. Investigation and prosecution (including coordination with auditors, tax au-

thorities, banking sector, public procurement authorities, foreign law enforce-
ment bodies, etc.).

Certain states have adopted multi-agency models, which focus on strengthening 
anti-corruption measures in already existing governmental agencies (e.g., the US, 
UK, Russia, India and South Africa). other countries opted for the single-agency 
model, which gives one anti-corruption agency the primary responsibility of im-
plementing an anti-corruption programme (e.g., Hong Kong, Botswana, Chile, 
Korea and Thailand).

In the Netherlands, the strength of internal monitoring by governmental agencies 
is mixed. one example of strong internal monitoring is the municipality of Am-
sterdam, which launched its special Integrity Bureau more than a decade ago.77 
Every other day, a Dutch governmental authority launches an internal anti-corrup-
tion investigation.78 However, several authorities have not launched any internal 
investigations, which is particularly worrisome for certain sectors that may be 
especially prone to corruption, such as social security and public housing.79

74 ‘Specialised anti-corruption institutions – Review of Models’, oECD Anti-Corruption Net-
work for Eastern Europe and Central Asia 2006, p. 6.

75 S. Yeh, ‘Ending Corruption in Africa through United Nations Inspections’, 87(3) Int. Affairs 
(2011) p. 635.

76 ‘Specialised anti-corruption institutions – Review of Models’, supra n. 74, p. 5.
77 In 2010, the Bureau ([Bureau Integriteit]) received 85 complaints of potential integrity vio-

lations, which lead to 21 investigations, 35 recommendations and 9 dismissals, see <www.
amsterdam.nl/gemeente/organisatie-diensten/integriteit-0/bureau-integriteit/2011/jaarver 
slag-2010>.

78 G. de Graaf et al., ‘Is the Glass Half Full or Half Empty? Perceptions of the Scale and Nature 
of Corruption in the Netherlands’, 9(1) Persp. Eur. Pol. Soc. (2008) p. 93.

79 De Graaf et al., supra n. 78.
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3.2 European instruments

3.2.1 European Union

The EU started off with modest anti-corruption instruments tackling mainly the 
misdirection of EU funds in 1995.80 In the course of the years however, the EU 
broadened its focus, with the last step being a comprehensive two-year review 
process of member states’ general anti-corruption achievements.

The results of a 2012 EU Corruption barometer underlined that even in the EU 
the fight against corruption is far from won.81 According to the results of the ba-
rometer, 74% of EU citizens thought that corruption remained a major challenge 
in their country. Around 1% of EU GDP, or around 120 billion euro, is estimated 
to be lost annually due to corruption. Around 20 to 25% of the value of public 
contracts would be lost to corruption each year. These numbers are astonishingly 
high.82

As corruption seriously hinders competition on the internal market, the EU 
legislature could have acted on this legal basis. It however opted for the (more 
straightforward) legal basis of providing an area of freedom, security and justice.83

In 1995, the Council adopted the Convention on the Protection of the European 
Communities’ Financial Interests (EU Convention).84 The EU Convention covers 
the misappropriation of EU funds through fraudulent statements or false documents. 
A year later, in 1996, a Protocol to the Convention was adopted.85 This Protocol 
contains definitions of, and harmonized penalties for, offences of corruption. In 
1997, the Convention on the Fight against Corruption involving officials of the 
European Communities or officials of Member States of the European Union was 
adopted.86 on 22 July 2003, the Council adopted Framework Decision 2003/568/
JHA on Combating Corruption in the Private Sector,87 covering business activities 

80 on the issue of EU fraud, see Centre d’etude pour l’application du droitcommunautaire en 
matièrepénale et financière, Corruption de fonctionnaires et fraude Européenne, Bruxelles, 
Bruylant1998.

81 See IP/11/678 and MEMo/11/376. ‘Frequently Asked Questions: How Corruption is Tackled at 
the EU Level’, MEMo 12/105, press release of 15 Feb. 2012.

82 For an assessment of corruption in the EU, see L.A. Trejo Fuentes, ‘Corrupción y desigualdad 
en la Unión Europea’, 37 Revista de EstudiosSociales (2010) p. 106-120.

83 See, e.g., the introductory paragraphs of Council Decision 2008/568/JHA of 22 July 2003, 
OJ L192, 31 July 2003, p. 54-56.

84 Council Act drawing up the Convention on the protection of the European Communities’ finan-
cial interestsof 26 July 1995, OJ C316, 27 Nov. 1995, p. 48-57.

85 It entered into force on 17 oct. 2002.
86 Council Act of 26 May 1997 drawing up the Convention made on the basis of Art. K.3(2)(c) 

of the Treaty on European Union, on the fight against corruption involving officials of the Eu-
ropean Communities or officials of member states of the European Union, OJ C195, 25 June 
1997, p. 2-11.

87 Council Framework Decision 2003/568/JHA of 22 July 2003 on combating corruption in the 
private sector, OJ L192, 31 July 2003, p. 54-56. 
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within profit and non-profit entities (excluding, e.g., non-business activities of 
NGos, sports clubs, etc.). 

In a Decision of october 200888 the Commission set up a network of contact 
points of the member states, in order to improve cooperation between authorities 
in combating corruption in Europe. Furthermore, the Stockholm Programme pro-
vides an EU roadmap for 2010-2014 in the area of justice, freedom and security, 
referencing corruption as one of its goals.89

The EU however realized that the various anti-corruption instruments were 
rather fragmented and that success on this issue would be enhanced by streamlin-
ing a coherent anti-corruption policy in all its activities. In addition, reports that 
corruption worsened in certain newly acceded member states after accession 
strengthened the view that the EU needs to maintain a vigorous anti-corruption 
oversight that goes beyond anti-corruption requirements in negotiations for mem-
bership.90 Moreover, the recent euro-crisis made clear that differences in national 
ethics and governance can endanger the very survival of the EU institutions. These 
considerations have led the EU to elaborate a comprehensive anti-corruption 
framework. 

In 2011, the Commission adopted a proposal for harmonized procurement rules, 
including anti-corruption safeguards.91 In June 2011, the Commission issued a new 
communication,92 which focuses on the enforcement of existing instruments. 
According to this communication, there is an adequate anti-corruption framework 
on the international and European level, but the main challenge is the enforcement 
of the existing provisions. The communication set up a new EU Anti-Corruption 
Report mechanism. As of 2013, the EU will release a report every two years, with 
a dual goal. First, it will provide a ‘diagnosis’ of corruption challenges in the EU. 
Second, the report will highlight specific issues in each member state, on the basis 
of country analyses. The recommendations made are not legally binding, but will 
be monitored through follow-up reports. The aim is to work closely together with 
GRECo, the anti-corruption enforcement mechanism of the Council of Europe, 

88 Council Decision 2008/852/JHA of 24 oct. 2008 on a Contact-Point Network against Corrup-
tion, OJ L301, 12 Nov. 2008, p. 38-39. 

89 ‘The Stockholm Programme – An open and Secure Europe Serving and Protecting Citizens’, 
OJ C115, 4 May 2010, p. 1-38.

90 Transparency International, ‘Money, Politics, Power: Corruption Risks in Europe’, National 
Integrity Assessment report of 6 June 2012, p. 3. The report refers in particular to the Czech 
Republic, Hungary and Slovakia. 

91 Proposal for a Directive of the European Parliament and of the Council on public procurement, 
CoM(2011)896 final, 20 Dec. 2011, Art. 55.1(b). See also Proposal for a Regulation of the 
European Parliament and of the Council on the access of third-country goods and services to 
the Union’s internal market in public procurement and procedures supporting negotiations on 
access of Union goods and services to the public procurement markets of third countries, 21 
March 2012, CoM(2012)124 final.

92 Communication from the Commission to the European Parliament, the Council and the 
European Economic and Social Committee, Fighting Corruption in the EU, 6 June 2011, 
CoM(2011)308 final.
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and to avoid overlapping reporting mechanisms.93 Meanwhile, the EU is negotiat-
ing membership of GRECo. other on-going measures include, among others, a 
legislative proposal for the harmonization of asset recovery rules across the EU.94

3.2.2 Council of Europe

As is known, the general focus of the Council of Europe (CoE or Council) lies on 
the development of common and democratic principles in Europe, as well as on 
rule of law and human rights. 

on 6 November 1997, the Committee of Ministers of the CoE adopted the 
Twenty Guiding Principles for the Fight against Corruption.95 These guidelines set 
out a broad spectrum of anti-corruption measures, such as limiting immunity for 
corruption charges, denying tax deductibility for bribes, free media and preventing 
shielding legal persons from liability. 

The Criminal Law Convention on Corruption96 was adopted by the Council of 
Europe in early 199997 and has been ratified by 43 states.98 An additional Protocol 
to the Criminal Law Convention on Corruption was adopted in May 2003.99 This 
additional Protocol has been ratified by 28 states and signed by an additional  
11 states.100 The Criminal Law Convention aims to harmonize the definition of a 
certain type of corruption, namely that of public officials. Such harmonization,  
as stated by the Explanatory Report to the Convention,101 would more easily 

 93 ‘Commission Steps up Efforts to Forge a Comprehensive Anti-Corruption Policy at EU Level’, 
MEMo 11/376, press release of 6 June 2011.

 94 Proposal for a Directive of the European Parliament and of the Council on the freezing and 
confiscation of the proceeds of crime in the European Union, 12 March 2012, CoM(2012)85 
final.

 95 Resolution (97) 24.
 96 ETS No. 173.
 97 The Convention was adopted on 27 Jan. 1999 and entered into force on 1 July 2002.
 98 The Convention has been ratified by the following member states of the Council of Europe: 

Albania, Andorra, Armenia, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, 
Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Georgia, Greece, Hungary, Ice-
land, Ireland, Latvia, Lithuania, Luxembourg, Malta, Moldova, Monaco, Montenegro, The 
Netherlands, Norway, Poland, Portugal, Romania, Russia, Serbia, Slovakia, Slovenia, Spain, 
Sweden, Switzerland, the former Yugoslav Republic of Macedonia, Turkey, Ukraine and the 
United Kingdom. Moreover, it has been ratified by one non-member state, namely Belarus. It 
has been signed, but not yet ratified, by the following member states: Austria, Germany, Italy, 
Liechtenstein and San Marino. Two non-member states, Mexico and the US, have equally 
signed but not yet ratified the Convention.

 99 The Protocol entered into force on 1 Feb. 2005.
100 The Additional Protocol has been ratified by the following member states: Albania, Arme-

nia, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, Denmark, Finland, France, 
Greece, Ireland, Latvia, Luxembourg, Moldova, Montenegro, The Netherlands, Norway, Ro-
mania, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland, the Former Yugoslav Republic 
of Macedonia, Ukraine and the United Kingdom. In addition, the Addition Protocol has been 
signed, but not ratified, by the following member states: Germany, Hungary, Iceland, Italy, 
Liechtenstein, Lithuania, Malta, Poland, Portugal, Russia and San Marino. 

101 Para. 22.
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allow for the requirement of dual criminality to be met by the parties to the Con-
vention.

The Civil Law Convention was adopted on 4 November 1999 and entered into 
force four years later.102 It has been ratified by 34 states and signed by another 8 
states.103 It focuses on effective civil remedies for any damage caused by corrupt 
acts. Both the Criminal Law Convention and the Civil Law Convention are open 
for signature by non-European countries. 

In addition to these treaties, the Council has issued several soft law instruments. 
one of them is the Recommendation on Codes of Conduct for Public officials, 
adopted on 11 May 2000.104 on 8 April 2003, the Committee of Ministers adopted 
a Recommendation105 on Common Rules against Corruption in the Funding of 
Political Parties and Electoral Campaigns.

The Council of Europe’s anti-corruption efforts have received substantial atten-
tion mainly because of the anti-corruption implementation mechanism. on 1 May 
1999, the Council established GRECo, the Group of States against Corruption. 
GRECo’s goal is to monitor compliance with the Council’s anti-corruption stand-
ards. GRECo serves as a platform for both the exchange of best practices and peer 
pressure. States that are not members of the Council of Europe can become mem-
bers of GRECo. States that become party to the Criminal or Civil Law Conventions 
automatically become members of GRECo. Currently, GRECo has 49 members, 
of which only one (the US) is not a member of the CoE.

Each member of GRECo appoints up to two representatives for GRECo’s 
plenary meeting and provides GRECo with a list of experts, who can take part in 
GRECo’s evaluations. observer status has been granted to the oECD and the UN 
office on Drugs and Crime (UNoDC). Negotiations on EU participation in GRECo 
are on-going.106

GRECo’s monitoring procedure consists of an evaluation round and a compli-
ance procedure. The evaluation rounds, during which all members are evaluated, 
have specific themes. The evaluation is based on both written replies to question-
naires and information received from public officials and civil society during 
country visits. An evaluation may be followed by either recommendations or  
observations. Members are required to provide follow-up reporting on recommen-

102 Entry into force on Nov. 1, 2003.
103 The Convention has been ratified by the following member states of the Council of Europe: 

Albania, Armenia, Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, 
Cyprus, Czech Republic, Estonia, Finland, France, Georgia, Greece, Hungary, Latvia, Lithua-
nia, Malta, Moldova, Montenegro, The Netherlands, Norway, Poland, Romania, Serbia, Slo-
vakia, Slovenia, Spain, Sweden, the former Yugoslav Republic of Macedonia, Turkey and 
Ukraine. Moreover, it has been ratified by one non-member state, namely Belarus. It has been 
signed, but not yet ratified, by the following member states: Andorra, Denmark, Germany, 
Iceland, Ireland, Italy, Luxembourg and the United Kingdom.

104 Recommendation No. R 2000 (10).
105 Recommendation No. R 2003 (4).
106 ‘Commission Fights Corruption: A Stronger Commitment for Greater Results’, European 

Commission, IP/11/678 (press release), June 6, 2011.
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dations within 18 months after the evaluation report. In theory, GRECo’s Rules 
of Procedure contain a special procedure for members whose follow-up on recom-
mendations is deemed to be globally unsatisfactory. This procedure has however 
not yet been applied. For observations no such formal requirement of follow-up 
reporting exists.

Germany, Italy, Austria and the US have not ratified the Criminal Law Conven-
tion or the Protocol to this Convention. The Civil Law Convention has not been 
ratified by Germany and Italy either, nor by the UK, Russia, the US and Switzer-
land.107

3.3 Other regional anti-corruption instruments 

3.3.1 OECD

The oECD anti-corruption efforts are significant for mainly two reasons. First, as 
indicated above, the oECD was the driving force behind international anti-corrup-
tion tools. When the debate in the UN stranded over North-South disagreement, 
the oECD provided an alternative forum to keep the debate moving. Second, 
several of the largest players in international trade are oECD member states. They 
are home to some of the largest multinational companies. 

The oECD Convention was signed on 17 December 1997 and entered into force 
on 15 February 1999. As of 1 July 2012, 39 states have become parties to the 
Convention.108 Its aim is to ‘assure a functional equivalence’ on bribery of foreign 
public officials ‘without requiring uniformity or changes in the fundamental prin-
ciples’ of a state’s legal system.109 It is open to non-oECD states.110

The oECD adopted a number of recommendations, such as the 1996 Recom-
mendation of the Development Assistance Committee on Anti-Corruption Propos-
als for Bilateral Aid Procurement;111 the 1998 Recommendation on Improving 

107 The Protocol has not been ratified by the Czech Republic, Estonia, Finland, Germany, Hungary, 
Italy, Lithuania, Malta, Poland, Portugal, Spain. The Civil Law Convention has not been rati-
fied by, i.a., Denmark, Germany, Ireland, Italy, Luxembourg, Portugal, Russia, Switzerland and 
the UK. A GRECo compliance report on Germany dated Dec. 2011 indicates that Germany is 
awaiting amendments to its Criminal Code before it can ratify the Criminal Law Convention 
and its Protocol. The report indicates that the German government ‘is, in principle, still aiming 
for such ratification’. The report however continues that no concrete steps on such amendments 
or ratification steps have been shown and ‘very much regrets’ that Germany, one of the found-
ing members of GRECo has not yet ratified the Convention and its Protocol.

108 Argentina, Australia, Austria, Belgium, Brazil, Bulgaria, Canada, Chile, Czech Republic, 
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy,  
Japan, Korea, Luxembourg, Mexico, The Netherlands, New Zealand, Norway, Poland, Por-
tugal, Russia, Slovakia, Slovenia, South Africa, Spain, Sweden, Switzerland, Turkey, the UK 
and the US.

109 Para. 2 of the Commentaries on the oECD Convention.
110 Non-member states may become parties to the Convention on the condition that they become 

full participants in the oECD Working Group on Bribery in International Business Transac-
tions. 

111 Adopted on 7 May 1996.
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Ethical Conduct in the Public Service;112 the 2006 Recommendation on Bribery 
and officially Supported Export Credits;113 the 2009 Recommendation of the 
Council on Tax Measures for Further Combating Bribery of Foreign Public officials 
in International Business Transactions;114 and the 2009 Recommendation of the 
Council for Further Combating Bribery of Foreign Public officials in Interna-
tional Business Transactions.115 In 2010, the oECD adopted ‘The 10 Principles for 
Transparency and Integrity in Lobbying’.116 Corruption is also mentioned in Sec-
tion VII of the oECD Guidelines for Multinational Enterprises,117 which were first 
adopted in 1976 and updated, for the fifth time, in May 2011. In addition, as was 
the case for the Council of Europe, the oECD has published a number of guidelines 
and tools related to anti-corruption efforts, such as the oECD Bribery Awareness 
Handbook for Tax Examiners and the Principles for Donor Action on Anti-Cor-
ruption.118

As mentioned above, the oECD Convention resulted from a strong US lobby 
to adopt an international anti-corruption treaty after its domestic FCPA and the 
restrictions on US companies resulting there from. After a few non-binding instru-
ments, slowly but steadily outlining the ‘Agreed Common Elements’, the oECD 
Convention was adopted. It strongly resembles the FCPA. The scope of the Con-
vention is limited to active bribery – hence focusing on the bribe-giver (presumed 
to be mostly representatives of Western corporations).

The oECD monitoring mechanism is a very rigorous, two-step process. The 
first phase implies a system of self-evaluation aimed to assess to what extent a state 
party has implemented the Convention’s provisions in its legislation. The second 
phase evaluates the practical implementation through a system of mutual evalua-
tion. The monitoring process was implemented in 1991.119

one study found that subsidiaries of transnational corporations (TNCs) in 
Ghana encountered fewer requests for bribes by Ghana officials if their home state 
had ratified the oECD Convention than TNCs whose home state had not ratified 
it.120 This may suggest that a widely disseminated and well-known, rigid anti-
corruption instrument such as the oECD Convention can indeed exert substantial 
influence on corrupt behaviour, even outside of the oECD member states.

112 Adopted on 23 April 1998.
113 Adopted on 14 Dec. 2006.
114 Adopted on 25 May 2009 (C(2009)64).
115 Adopted on 26 Nov. 2009.
116 Adopted on 18 Feb. 2010.
117 Adopted by the oECD Declaration on International Investment and Multinational Enterprises 

of 27 June 2000; update published on 25 May 2011.
118 Published on 9 Dec. 2009, available at <www.oecd.org/dataoecd/20/20/37131825.pdf>. 
119 Cleveland et al., supra n. 10, 205.
120 J. Spencer and C. Gomez, ‘MNEs and Corruption: The Impact of National Institutions and 

Subsidiary Strategy’, 32 Strat. Man. J. (2011) p. 293. A similar test for East European countries 
did not provide significant positive results, though the authors suggest this may be due to tim-
ing issues: the data for the East European countries were gathered ‘in the middle of the primary 
ratification time frame’ for oECD countries and may therefore have been premature. 

http://www.oecd.org/dataoecd/20/20/37131825.pdf
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3.3.2 Inter-American Convention against Corruption

The Inter-American Convention against Corruption (oAS Convention) was 
adopted by the organization of American States (oAS) on 29 March 1996121 and 
entered into force around one year later. It was the first binding multilateral anti-
corruption treaty. Except for Barbados, all oAS members (including the US and 
Canada) have ratified the Convention. The oAS Convention is open for signature 
by any state. Presently, however, only oAS member states have become parties. 
Before the adoption of the UNCAC, the text of the oAS Convention was the most 
far-reaching of the international anti-corruption instruments.122

The oAS initiative was led by Venezuela and strongly supported by the US.123 
Reminiscent of the dictatorial regimes in Latin-America, the Preamble to the Con-
vention focuses on the stability of democratic institutions, society’s moral fibre 
and justice, rather than (merely) on economic considerations. Not surprisingly, the 
oAS Convention also makes the link between corruption and narcotics trafficking. 

In addition, the oAS adopted model laws, such as the model law on norms of 
conduct for public officials124 and on access to administrative information.125

The oAS Convention does not include any monitoring mechanism. It merely 
requires state parties to set up oversight bodies. In 2002, eight years after the adop-
tion of the Convention, a monitoring mechanism (MESICIC) was set up.126 It is 
based on rounds of mutual evaluation. 

3.3.3 African instruments

The scourge of corruption has hit Africa especially hard. Certain authors traced 
endemic patterns of corruption in Africa back to colonialism, which dismantled 
traditional checks and balances in favour of colonial centralization of power.127 
Several anti-corruption initiatives have seen the light on the African continent, but 
their effectiveness is yet to be proven, according to NGo watchdog Transparency 
International.128

121 E/1996/99.
122 J. Kim and J. Bum Kim, ‘Cultural Differences in the Crusade against International Bribery: 

Rice-Cake Expenses in Korea and the Foreign Corrupt Practices Act’, 6 Pacific Rim L. Pol’y J. 
(1997) p. 551.

123 Webb, supra n. 4, p. 193. Forfurtheranalysis of corruption in LatinAmerica, see M. Morales 
Quiroga, ‘Corrupción y democracia – America Latina en perspectivacomparada’, 2(XVIII) 
Gestión y PolíticaPública (2009) p. 205-252. 

124 Ley Modelo sobre Normas de Conducta para el desempeño de funciones públicas.
125 Ley Modelo de acceso a la información administrativa. 
126 oAS, Report of Buenos Aires: Mechanism for Follow-up of Implementation of the Inter-Amer-

ican Convention Against Corruption, AG/RES. 1784 (XXXI-o/01), 2-4 May 2001.
127 Yeh, supra n. 75, p. 30.
128 For a detailed analysis of the African anti-corruption instruments, see ‘Les conventions contre 

corruption en Afrique’, Transparency International, Jan. 2006, available on TI’s website.



50

The African Union Convention on Preventing and Combating Corruption (AU 
Convention) was adopted in Maputo, Mozambique on 11 July 2003 and entered 
into force around three years later.129 As of 1 July 2012, 45 states have signed the 
Convention and 31 have ratified it. 

The AU Convention provides for an Advisory Board comprised of 11 experts 
to monitor implementation. The first Advisory Board was established in 2009. So 
far, the Board has focused (merely) on setting up its own organizational structure. 
The Strategic Plan 2011-2015 provided for an additional two-year period for ‘build-
ing its organizational efficiency’. No country reviews have taken place yet and the 
Strategic Plan describes the role of the Advisory Board as a think-tank. The ac-
tual monitoring role is only one of the goals of the Board. Reflecting the corruption 
discussions in the UN in the 1960s and 1970s that were tied to the negotiations of 
a code of conduct for transnational corporations, another goal of the Board is to 
‘collect information and analyse the conduct and behaviour of multi-national cor-
porations operating in Africa and disseminate such information to national au-
thorities’. Presumably, the activities of the Board will not imply a rigorous 
monitoring process such as the GRECo or oECD implementation procedures 
anywhere soon. one author has called for the establishment of an African Com-
mission against Corruption, which would allow to exert pressure on African gov-
ernments to investigate allegations of corruptions and which would be supported 
by UN investigators.130

The Southern African Development Community Protocol against Corruption 
(SADC Protocol) was enacted on 14 August 2001 and entered into force four years 
later.131 The Protocol aims to align member states’ definitions of corruption, in 
order to facilitate cross-border cooperation. It covers a wide range of corrupt prac-
tices, both in the private and public sector, and provides a broad list of preventive 
measures, which state parties ‘undertake’ to adopt. The promising text of the Pro-
tocol however lacks an efficient implementation mechanism. It sets up a commit-
tee of state parties, to which individual countries need to report bi-annually. To 
date, this monitoring mechanism has not yet taken off.

The Economic Community of West African States Protocol on the Fight against 
Corruption (ECoWAS Protocol) was signed on 21 December 2001 but has not yet 
entered into force. As is the case for the SADC Protocol, the ECoWAS Protocol 
provides for a wide range of preventive measures, ranging from codes of conduct 
for public officials, transparency in procurement, whistle-blower protection, NGo 
participation and asset disclosure. Remarkably, the Protocol also refers to the 
freedom of press and the right to information – a rare example of an anti-corruption 
instrument explicitly referring to basic freedoms or human rights. 

129 The AU Convention entered into force on Aug. 5, 2006.
130 Yeh, supra n. 75, p. 637.
131 on July 6, 2005.
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3.4 Anti-corruption initiatives in international financial institutions

3.4.1 World Bank 

Since 1996, anti-corruption efforts are integrated into the World Bank’s good 
governance conditionality (paragraph 2).132 Corruption was no longer seen as a 
purely economic problem of levelling the playing field for transnational business 
transactions, as the FCPA and oECD had done, but as a serious impediment to a 
society’s general development. The Bank’s method for measuring the progress in 
anti-corruption efforts nevertheless remains largely econometric.133

According to the World Bank, governance consists of the traditions and institu-
tions by which authority is exercised in a given country. This includes the process 
by which governments are selected, monitored and replaced; the capacity of the 
government to effectively formulate and implement sound policies; and the respect 
of citizens and the state for the institutions that govern economic and social inter-
actions among them. The Bank uses six governance indicators for the measurement 
of a country’s governance score, of which corruption is one.134 The Bank’s focus 
on good governance was supported by literature explaining the causes of corruption 
mainly in terms of government behaviour. According to these studies, several 
governmental policies enhance corrupt practices:135 trade restrictions, government 
subsidies, price controls, low wages in the civil service, licensing requirements 
(especially if coupled with a monopoly for certain officials or departments to grant 
the licenses),136 etc. As these governmental policies facilitate rent-seeking, World 
Bank conditionality and deregulation aimed to correct this.137 other factors how-
ever also induce rent-seeking practices, which are not (at least not directly) related 
to governance policies. These factors include sociological factors, such as strong 

132 For case studies on corruption cases in Bank-funded projects, see C. Hostetler, ‘Going from Bad 
to Good: Combating Corporate Corruption on World Bank-Funded Infrastructure Projects’,  
14 Yale Hum. Rts. & Dev. L. J. (2011) p. 231-272.

133 Gathii, supra n. 5, 127.
134 The other five indicators are (i) voice and accountability, (ii) political stability and absence of 

violence/terrorism, (iii) government effectiveness, (iv) regulatory quality and (v) rule of law.
135 This paragraph is mainly based on Mauro, supra n 23, p. 341-342. 
136 See S. Rose-Ackerman, ‘When Is Corruption Harmful’, in A. Heidenheimer and M. Johnston 

(eds.), Political Corruption – Concepts & Contexts, Transaction Publishers 2002, p. 355 and 
358. Centralizing the authority to provide, for example, driving or export licenses to one body 
can enhance efficiency on the one hand. on the other hand, if officials know that citizens have 
no other recourse to be provided the license, they can more easily extract a bribe.

137 The Bank’s updated strategy on corruption and good governance reiterates that anti-corrup-
tion strategies without effective broader governance strategies are unlikely to succeed: see 
‘Strengthening Governance, Tackling Corruption – The World Bank’s Updated Strategy and 
Implementation Plan’, 17 Jan. 2012. This updated strategy softens the idea of imposing one-
size-fits-all conditions and blanket deregulation (see, e.g., ‘a modest global [governance and 
anti-corruption] program based on the Bank’s role as convener, connector and generator of 
knowledge’ and ‘Banks clients demand services and borrow funds for their own priorities and 
to meet their own aspirations’).
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family ties and ethnic diversity. Hence, an exclusive focus on governance indica-
tors will leave these additional contributors fly under the radar.

The Integrity Vice Presidency (IVP) investigates allegations of corruption by 
Bank employees (internal corruption) and in the execution of Bank-funded projects 
(external corruption). Bank employees have access to an internal ethics line, in 
case they have any corruption-related questions. The Bank operates a multilingual, 
anonymous 24h Alert Line, which whistle-blowers can call for corruption com-
plaints. Such whistle-blower138 tools are not equally efficient in all countries. In 
Russia, for example, informing authorities of alleged corrupt acts seems too 
reminiscent of the very negative reputation of informants during the Soviet era. As 
a consequence, ‘this legacy stigmatizes whistle blowing’139 and very few indi-
viduals seem willing to blow the whistle for corrupt acts.140 Such hurdles are of 
course not solely related to World Bank whistle-blower policies, but one-size-fits-
all policies of a multilateral institution as the Bank may not be equally effective in 
all of its member states because of such cultural sensitivities. 

The IVP assesses (i) whether a corruption complaint received relates to a sanc-
tionable practice in Bank Group-supported activities, (ii) whether the complaint 
has credibility, and (iii) whether the matter is of sufficient gravity to warrant an 
investigation. Priority of a specific corruption allegation is based on the possible 
reputational risk to the World Bank Group, the amount of funds involved, and the 
quality of the information or evidence provided. Especially the priority of the first 
criterion, the reputational risk to the Bank Group, is surprising: one would expect 
this type of reputational risk management from a listed company, but not neces-
sarily from a state-funded development bank. It is worth noting that the latest oECD 
follow-up report on corruption in the Netherlands exactly criticized the criterion 
of reputational risk to Dutch trading and political interests contained in the Dutch 
prosecution guidelines.141

The Bank publishes a list of debarred individuals and firms on its website. The 
current list covers individuals and entities from a very wide variety of countries, 
including the US, DRC, Germany, India, France, China, Australia, Mexico, 
Uganda, Vietnam, Morocco, Iraq, Russia, Bulgaria, Indonesia and many more.  
A cross-barring agreement is in place between the various multilateral development 

138 The oECD Phase 2 Follow-up Report on Belgium indicated that Belgium did not intend to set 
up a whistleblower system in the private sector, as the previous report had recommended; see 
oECD Belgium, Follow-up Report on the Implementation of the Phase 2 Recommendations 
on the Applications of the Convention and the 1997 Revised Recommendation on Combating 
Bribery of Foreign Public officials in International Business Relations, para. 4. In addition, a 
2012 TI Report suggested an amendment to Art. 29 of the Belgian Criminal Code of Procedure 
[Wetboek Strafvordering], in order to provide for sanctions for public officials who do not 
report potential instances of corruption, infra n. 321.

139 R.A. Johnson and S. Sharma, supra n. 20, p. 14.
140 J. Martirossian, ‘Russia and Her Ghosts of the Past’, in Johnson supra n. 139, p. 95.
141 oECD Follow-up Report on the Netherlands, infra n. 174, para. 6.
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banks, which greatly facilitates the delisting of fraudulent entities and individuals.142 
It would be useful to consider a similar cross-barring agreement between national 
anti-corruption bodies. 

3.4.2 Other multilateral financial institutions

With the World Bank taking on the pioneering role, the other multilateral financial 
institutions followed suit. The policies of each of the individual institutions cannot 
be described in detail. Suffice it to say that all of these institutions have in some 
way addressed the problem of corruption, adopting policies for both internal and/
or external corrupt practices.143

3.5 Private initiatives

3.5.1 Transparency international

Established by a former World Bank Director in 1993, the NGo TI has been a 
driving force behind the global anti-corruption movement. Its most influential 
corruption tool is the Corruption Perception Index (CPI). The CPI ranks countries 
according to the perceived level of corruption, based on polls with, to a large extent, 
international business people and experts (mostly expatriates).144 Household surveys 
have been excluded as of 2002.145 The perception of international business people 
and experts do not seem to deviate substantially from that of the local population146 
though they are not necessarily identical.147

142 Agreement for Mutual Enforcement of Debarment Decisions among Multilateral Development 
Banks of 9 April 2010, entered into by the World Bank Group, Asian Development Bank, Af-
rican Development Bank Group, the European Bank for Reconstruction and Development and 
the Inter-American Development Bank.

143 For the EBRD, see, e.g., the 2010 Anti-Corruption Report 2010 and the Revised Enforce-
ment Policy and Procedures, both available on the EBRD’s website. For the Inter-American 
Development Bank, see, e.g., the 2009 Action Plan, available on the Bank’s website. For the 
Asian Development Bank, see, e.g., ‘Corruption – our Framework Policies and Strategies’; 
‘Anti-Corruption Policies in Asia and in the Pacific – The Legal and Institutional Frameworks 
for Fighting Corruption in Twenty-one Asian and Pacific Countries’, Asian Development Bank 
2002; and ‘ABD-oECD Anti-Corruption Initiative for Asia and the Pacific – Anti-Corruption 
Action Plan for Asia and the Pacific’, Asian Development Bank and oECD 2001.

144 T. Thompson and A. Shah, ‘Transparency International’s Corruption Perception Index: Whose 
Perceptions Are They Anyway?’, Discussion draft Working Paper, March 2005, 12, available 
at <www.siteresources.worldbank.org>. For an in-depth analysis of anti-corruption indicators, 
see F. Urra, ‘Assessing Corruption – An Analytical Review of Corruption Measurement and Its 
Problems: Perception, Error and Utility’, Working Paper, Georgetown University, May 2007; 
and J. Graf Lambsdorff, ‘Measuring Corruption – The Validity and Precision of Subjective 
Indicators (CPI)’, in Ch. Sampford et al. (eds.), Measuring Corruption, Ashgate 2006, p. 81-99. 
See also G. Louis, ‘De l’opacité à la transparence: les limites de l’indice de perceptions de la 
corruption de Transparency International’, 31(1) Déviance et Société (2007), p. 41-64.

145 Thompson and Shah, supra n. 144.
146 Thompson and Shah, supra n. 144, p. 16. 
147 Graf Lambsdorff, supra n. 144, p. 87.
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Critics have argued that such a ranking is misleading, as the perceived level of 
corruption does not necessarily reflect the actual degree of corruption.148 Moreover, 
the data input for the CPI comes from different sources, which may render the final 
ranking obfuscated.149 only countries for which sufficient data are available are 
included in the ranking.150 The number of countries may consequently differ from 
year to year, which makes comparisons between a country’s ranking in different 
years unreliable.151 Voices from developing countries have moreover criticized the 
CPI as a very narrow and non-nuanced way of ranking countries according to 
Western standards of corruption. These critics argue that such score boards only 
pit developing countries against each other and do not in any way enhance their 
struggle against corruption. Notwithstanding these critiques, the individual coun-
try scores are widely quoted in the international press and publications on the issue 
of corruption. 

In addition to the CPI, TI publishes a Bribe Payers Index (BPI) and a Global 
Corruption Barometer (GCB). The GCB is based on surveys of around 90,000 
households in almost 90 countries152 and does not provide a ranking. This renders 
the uptake more limited than that of the CPI. The Bribe Payers Index (BPI) provides 
a ranking of leading exporting countries according to the perceived likelihood of 
their firms to bribe abroad. It is based on a survey of business executives focusing 
on the business practices of foreign firms in their country.153 As is the case for the 
CPI, data for the BPI stem from different survey conductors, using different inter-
view methods (phone, face-to-face, etc.). The composite findings relate dispropor-
tionally to data for urban areas. Critics have argued that interviewing firms may 
lead to biased results, as firms will often minimize their willingness to pay bribes 
abroad when completing TI surveys. 

The 2011 CPI ranked the Netherlands as the 7th least corrupt country, out of 183 
countries. The GCB indicated that from all households surveyed, 2% admitted 
having paid a bribe in 2010 and 85% deemed the government’s efforts to combat 
corruption to be ineffective. In addition, the GCB found that business and the 
private sector were seen as the most corrupt sector. Belgium received only the 19th 
position in the 2011 CPI ranking. Also worrying is the poor ranking on judicial 
independence: Belgium is ranked as the 29th country out of 142.154 The Netherlands 
fares better with a 6th position. Enforcement of the oECD Convention by Belgian 
authorities is labelled moderate. The Netherlands received the same score of mod-

148 Thompson and Shah, supra n. 144.
149 Graf Lambsdorff, supra n. 144, p. 82.
150 The methodology is described on TI’s website, see <www.cpi.transparency.org>, ‘Frequently 

Asked Questions about the Corruption Perception Index’. 
151 Graf Lambsdorff, supra, n. 144, p. 83.
152 See <www.transparency.org>. 
153 The 2011 BPI was based on questionnaires filled in by firms in the Netherlands, Switzerland, 

Belgium, Germany, Japan, Australia, Canada, Singapore, the UK, the US, France, Spain, South 
Korea, Brazil, Hong Kong, Italy, Malaysia, South Africa, Taiwan, India, Turkey, Saudi Arabia, 
Argentina, United Arab Emirates, Indonesia, Mexico, China and Russia. 

154 See the summary of TI’s findings on Belgium, <www.transparency.org>.

http://www.cpi.transparency.org


55

erate enforcement, though the oECD reports concerning the Netherlands are more 
positive than those on Belgium.155 one study found that, once criminal prosecutions 
on allegations of corrupt practices were instituted in the Netherlands, nine out of 
ten of such prosecutions led to a criminal conviction.156

3.5.2 The International Chamber of Commerce 

Already in 1977, the International Chamber of Commerce (ICC) adopted its first 
set of flagship rules against corruption. The ICC Rules on Combating Corruption 
serve as self-regulatory rules for companies and are described on the ICC’s website 
as ‘good commercial practices in fighting corruption’. The ICC Rules were sig-
nificantly amended in 2011 and reflect the spirit of the UN Guiding Principles, 
including reference to due diligence with regard to the reputation and capacity of 
its business partners to comply with anti-corruption laws.157 The Rules recommend 
integrating certain of their provisions into all contracts with business relations. 

3.5.3 Other fora

Freedom House is a Washington-based NGo which focuses on several issues, 
including corruption.158 Its main focus is however on freedom of the press. Its 
research on corruption is less disseminated than TI’s.

Another forum for anti-corruption discussions is the World Economic Forum159 
(WEF), a Geneva-based NGo funded by business membership contributions. In 
2004, the WEF launched PACI (Partnering Against Corruption Initiative), a vol-
untary code of conduct initiative for which member corporations can sign up.160 
PACI calls for signatory companies to adopt a zero-tolerance policy on bribery.161 
Its dual monitoring system combines self-evaluation with external verification. 

155 oECD Phase 2 Follow-up Report, supra n. 138.
156 De Graaf et al., supra n. 78, p. 91.
157 A link could be made with the UN Guiding Principles on Business and Human Rights: if the 

ICC Rules can indeed be seen as good commercial practices for companies to ensure respect 
for the human rights that may be impacted on by corrupt acts, deviation from those Rules could 
be argued to constitute a potential breach of a company’s due diligence obligation towards the 
respect for human rights.

158 <www.freedomhouse.org>.
159 <www.weforum.org>.
160 Participating companies include De Beers, Rio Tinto, Siemens, Deloitte, UPS, Merck, Coca-

Cola, TNT Express, Umicore, Tyco, Hewlett-Packard, BASF, Archer Daniels Midland, PwC 
and Royal Shell. The current PACI board includes a representative from TI and from the oECD 
Working Group on Bribery. See Ch. Frei and V. Weinzierl, ‘Case Story: World Economic 
Forum Partnering against Corruption Initiative’, available at <www.unglobalcompact.org>. 

161 Cleveland et al., supra n. 10, p. 209.
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4. CHALLENGES

Notwithstanding a surge in awareness and a plethora of international initiatives, 
many hurdles remain on the road towards a corruption-free world. To start with, 
there is no agreement as to what exactly constitutes corruption. Different countries 
and actors apply differing definitions. Even where agreement exists as to a corrupt 
act, jurisdictional problems may impede the prosecution of such acts. Moreover, 
even after a successful legal challenge of corrupt acts, the recovery of assets needs 
to overcome several legal and logistical hurdles in order to be successful. In addi-
tion, the link between corruption and good governance, and between corruption 
and human rights, remains the subject of intense debate.

4.1 Definition

4.1.1 ‘Corruption’ and ‘bribery’

As the Explanatory Report to the CoE’s Criminal Law Convention on Corruption 
states, ‘[p]ossible definitions have been discussed for a number of years in differ-
ent fora but it has not been possible for the international community to agree on a 
common definition. Instead, international fora have preferred to concentrate on the 
definition of certain forms of corruption’.162

Bribery is the most well-known form of corruption, though it is only one type. 
While the concrete wording of the definition differs slightly, it is generally defined 
as the offering, promising or giving, or the request or receipt, by any person, di-
rectly or indirectly, of any undue advantage to or by any public official, for himself 
or for anyone else, to act or refrain from acting in the exercise of his functions.163 
Most international instruments use the term ‘corruption’ in their title, though the 
focus lies (sometimes exclusively) on bribery. 

A non-exhaustive list164 of types of corruption may give an idea of the breadth 
of the phenomenon:

– bribery and graft (extortion and kickbacks);
– kleptocracy (stealing and privatizing public funds);

162 Explanatory Report to the Criminal Law Convention on Corruption, I (2), available at <www.
conventions.coe.int>. 

163 An almost identical definition is given in the CoE Criminal Law Convention. The definition 
of the oAS Convention is also very similar: the solicitation or acceptance, or the offering or 
granting, directly or indirectly, by, or to, a government official or a person who performs public 
functions, of any article of monetary value, or other benefit, such as a gift, favour, promise or 
advantage for himself or for another person or entity, in exchange for any act or omission in 
the performance of his public functions. The oECD applies a similar definition, though limited 
to its scope of active bribery of foreign public officials, namely to ‘offer, promise or give any 
undue pecuniary or other advantage, whether directly or through intermediaries, to a foreign 
public official, for that official or for a third party, in order that the official act or refrain from 
acting in relation to the performance of official duties, in order to obtain or retain business or 
other improper advantage in the conduct of international business’.

164 Johnson and Sharma, supra n. 20, p. 2. 
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– misappropriation (forgery, embezzlement, misuse of public funds);
– non-performance of duties (cronyism);
– influence peddling (favour brokering and conflict of interest);
– acceptance of improper gifts (‘speed’ money);
– protecting maladministration (cover-ups and perjury);
– abuse of power (intimidation and torture);
– manipulation of regulations (bias and favouritism);
– electoral malpractice (vote buying and election rigging);
– rent seeking (public officials illegally charging for services after creating arti-

ficial shortage);
– clientelism and patronage (politicians giving material favours in exchange for 

citizen support);
– illegal campaign contributions (giving unregulated gifts to influence policies 

and regulations).

Some authors have raised the concern that corruption is becoming a catch-all term, 
encompassing very distinct social problems.165 These authors argue that the sim-
plistic definitions, such as the one formulated by the World Bank, are easily copied 
by donors as they are relatively broad and, possibly, because they give the impres-
sion that corruption is a rather straightforward problem that can easily be classified 
and tackled. An overly broad definition, in these authors’ view, undermines the 
analytical usefulness of the tool and impedes the development of efficient policies. 
others have warned that the standard definition of corruption, because of its focus 
on the abuse of public office for private gain, cannot easily be applied to corporate 
corruption, where no public office is involved, and where there may be only a gain 
for the company, not for the individual employee.166

4.1.2 Facilitation payments

Even though the international community seems to agree that at least bribery should 
be covered by international corruption instruments, there is no agreement as to 
whether facilitation payments (also called ‘grease payments’) are a form of bribery. 
These are payments made merely to speed up a certain procedure or decision, which 
would have been completed or taken in any case. If bribery covers only payments 
or other undue advantages made in order to change the behaviour of a public of-
ficial (i.e., make him act or refrain from acting), then mere facilitation payments 
do not fit into that definition. Even if they are seen as corrupt acts, certain interna-
tional instruments have provided exceptions for such payments.

The FCPA excludes facilitation payments from its scope. The (voluntary) ICC 
Rules state by way of principle that facilitation payments should not be made. 

165 Ch. Cheng and D. Zaum, ‘Corruption and Post-Conflict Peacebuilding’, in Ch. Cheng and 
D. Zaum (eds.), Corruption and Post-Conflict Peacebuilding – Selling the Peace?, Routledge 
2012, p. 4. 

166 Fleming and Zyglidopoulos, supra n. 22, p. 5-6.
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However, they recognize that companies ‘may be confronted with exigent circum-
stances, in which the making of a facilitation payment can hardly be avoided, such 
as duress or when the health, security or safety of the enterprise’s employees are 
at risk’. In such case, the Rules recommend that such payments be accurately re-
flected in the books.167 The oAS Convention does not exclude grease payments 
from its scope. The Commentaries on the oECD Convention clarify that facilita-
tion payments are not made ‘to obtain or retain business’, hence are excluded from 
the oECD Convention’s scope. This exclusion reflects the Convention’s aim to 
tackle corruption as a distortion of free competition – grease payments, in this view, 
do not distort competition.168 It is submitted that the argument that facilitation 
payments are not made to ‘obtain or retain’ business, hence fall outside of the 
Convention’s scope, is too positivistic a view. This technical legal argument ignores 
the broader consequences of facilitation payments. For example, even though a 
company would receive a permit in the absence of the payment, the fact that it 
receives it earlier when a payment is made, should be seen as altering (advancing) 
its business operations, thus helping it to ‘obtain or retain’ business in the broad 
sense. The Commentaries to the Convention do acknowledge that such facilitation 
payments should be eradicated, but state that ‘criminalization by other countries 
does not seem a practical or effective complementary action’.169 This remark does 
not make much sense: the same remark could be made vis-à-vis criminalisation of 
corruption as such – its breadth is not limited to facilitation payments. If one up-
holds the need to criminalize corruption, it seems illogical to state that criminalisa-
tion is not appropriate for one form of corrupt payments, namely those aimed to 
speed up a procedure. The European Bank of Reconstruction and Development is 
not willing to condone facilitation payments; it further states that ‘[s]uch payments, 
which are illegal in most countries, are dealt with in accordance with relevant local 
laws and international conventions’.170 It does not clarify its stance in case local 
laws do not prohibit grease payments, though an international convention ratified 
by the relevant country does so.

The UNCAC does not seem to provide an exemption for facilitation payments, 
which could moreover fall under the prohibition of providing any ‘other advantage’ 
related to business transactions.171 A not-for-profit membership-based organization, 
TRACE, conducted a business survey on corruption. In this survey, most of the 
companies indicated that they started to refuse making facilitation payments, which 
had not led to the disruption of their activities and that the number of requests for 
such grease payments even decreased.172 The organization holds that all types of 

167 Art. 6.
168 Kubiciel, supra n. 4, p. 154.
169 Comment on Art. 1, para. 1(9) of the Convention.
170 ‘Fraud and Corruption – Definitions and Guidelines for Private Sector operations’, available 

on the website of the EBRD.
171 Kubiciel, supra n. 4, p. 154.
172 TRACE, ‘The High Cost of Small Bribes’, 2009, available at <www.traceinternational.org>. 
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grease payments should be prohibited, except in case of a medical or safety issue 
of an employee.173

The oECD reports on the Netherlands highlighted the country’s ambiguous 
stance towards facilitation payments. The last available report of December 2008174 
indicated that small facilitation payments are prohibited by the Dutch Criminal 
Code but that they will not be prosecuted.175

4.1.3 The local law exception

In addition to the exclusion of facilitation payments, a 1988 amendment to the 
FCPA under the Reagan administration provided for two affirmative defences. 
Corrupt practices normally covered by the FCPA will nevertheless not be prose-
cuted in case the payment (i) was allowed under the laws of the host country, or 
(ii) is a normal payment for travel and accommodation arising out of promotional 
activities aimed at obtaining or retaining new business. The legality defence (acts 
allowed under the laws of the host country) reflects to a limited extent the critique 
by certain developing countries that the US-led crusade against corruption is a form 
of modern moral imperialism, which does not respect certain local gift-giving 
traditions.176 The Philippines, for example, opposed the US demarches at the World 
Trade organization (WTo) with a reference to ‘unique cultures and traditions’ 
requiring due respect.177

Along the lines of the Philippines’ objection, certain authors stress that any 
definition of corruption should allow to reflect cultural differences. They argue for 
a relative definition, in line of Heidenheimer, who, broadly speaking, defines cor-
ruption as whatever the public perceives it to be.178 India, for example, has for a 
long time been organized along caste lines with a high importance attached to 
interpersonal relations. Some authors have argued that such cultural background 
gives notions as nepotism and corruption a different meaning in, in this case, India, 

173 Cleveland et al., supra n. 10, p. 222.
174 oECD Working Group on Bribery in Transnational Business Transactions, Netherlands, Phase 

2, Report on the Implementation of the Phase 2 Recommendations, available at <www.oecd.
org/dataoecd/61/59/41919004.pdf>.

175 oECD Working Group on Bribery in Transnational Business Transactions, supra n. 174, para. 
5, with reference to the ‘Instructions for the Investigation and Prosecution of Corruption of-
fences in Public office Committed Abroad’, adopted in June 2007 by the Board of Procurators 
General and addressed to the Public Prosecutors’ offices and the Rijksrecherche.

176 Cleveland et al., supra, n. 10, p. 206-207; Kim and Bum Kim, supra n. 122, p. 551-551.
177 Gantz, supra n. 15, p. 467; see also Nichols, supra n. 18, p. 365, referring to ‘Philippines 

Rejects U.S. Proposal for WTo Accord on Bribery, Corruption’, 13 Int’l Trade Rep. (BNA) 
p. 880 of May 29, 1996. In addition, certain countries called the efforts to have anti-corruption 
standards enforced through the WTo a form of protectionism, see Kim and Bum Kim, supra 
n. 122, p. 370.

178 A. Heidenheimer, ‘Perspectives on the Perception of Corruption’, in Heidenheimer and John-
ston (eds.), supra n. 6, p. 143 and 152; M. Chadda, ‘India: Between Majesty and Modernity’, 
in R.A. Johnson (ed.), supra n. 20, p. 123.
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than in industrialized Western countries.179 Imposing a one-sided, Western defini-
tion of corruption then implies that ‘citizens of less-developed countries are indeed 
somewhat one-sidedly exposed to the easy moral judgments of citizens of more 
developed societies’.180 Moreover, it is claimed, corruption during the transition 
phase of a traditional society towards modernization can actually empower previ-
ously disadvantaged groups. Where they are disproportionally disadvantaged on 
the economic and political forum, corruption by these groups may allow them to 
seize the power from which they had previously been excluded.181 The UNCAC’s 
flexible reference to an ‘undue advantage’182 reflects this concern of moral impe-
rialism. Different countries proposed different definitions of corruption, hence the 
decision to not formulate one definition in the UNCAC. Certain provisions of the 
UNCAC however provide a definition for specific types of corruption.183 The ex-
planatory report to the CoE Criminal Law Convention equally reflects the moral 
imperialist objection and excludes socially acceptable gifts from its coverage.184 
The commentaries to the oECD Convention, on the other hand, clarify that the 
Convention prohibits advantages regardless of perceptions or local customs.185

The tension between a transnational definition and the call for cultural sensi-
tivities is not necessarily insurmountable. The traditional definition of corruption 
is generally formulated as the offering, promising or giving (or the request or re-
ceipt) of an undue advantage to (or by) a public official to act or refrain from act-
ing in the exercise of his functions. An undue advantage implies that the official 
would have acted differently in the absence of the advantage. The advantage is 
thus linked to an official’s specific behaviour. Cultural gift-giving practices, how-
ever, are deemed to be a matter of social courtesy: they do not necessarily consti-
tute corruption as they are not aimed to alter a specific act of a public official. 
Hence, even the traditional definition of corruption could allow for the exclusion 
of social courtesy practices. The thin line between corruption and social courtesy 
leaves a degree of legal uncertainty. The assessment of an undue advantage is based 
on a more straightforward criterion: would the public official have behaved differ-
ently without the bribe? To assess a social courtesy, courts need to resort to a va-
riety of factors: what is socially accepted practice,186 did the amount of the payment 
or level of advantage stay within the limits of the social practice, etc. The local law 

179 A. Heidenheimer, ‘Perspectives on the Perception of Corruption’, in A. Heidenheimer et al. 
(eds.), Political Corruption – A Handbook, Transaction Publishers 1989, p. 162; Chadda, supra 
n. 178, p. 123. 

180 Kubiciel, supra n. 4, p. 145.
181 Huntington, supra n. 6, p. 255. 
182 Art. 15.
183 E.g., bribery of public officials, trading of influence, abuse of functions and illicit enrichment.
184 Explanatory Report, commentary on Art. 2, para. 38. It can be noted that entrenched patterns 

of gift-giving are not necessarily traditions in the sense of ‘accepted’ social practices. The line 
should be drawn between entrenched patterns of corrupt practices and gift-giving that reflects 
longstanding cultural traditions.

185 Commentaries, on Art. 1, para. 1, at 7.
186 Socially accepted practice is here understood in the sense of socially supported, not socially 

condoned.
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exception of the FCPA brings more legal certainty: there is no corrupt practice if 
the act is allowed under the written laws of the host country. However, this formu-
lation ignores the fact that social courtesy practices are often not explicitly permit-
ted by written laws. Hence, the question of informal social courtesy practices 
remains unanswered. The Supreme Court of Korea ruled on the question of tradi-
tional ttokkap (‘rice-cake’) expenses at several instances.187 The Court’s approach 
reflects a healthy dose of pragmatism. on the one hand, it strictly upholds anti-
corruption legislation, condemning any payment or other advantage aimed at alter-
ing an official’s behaviour. on the other hand, it excludes practices of social 
courtesy from the definition of corruption. The Court’s main criterion is whether 
a payment was ‘sufficiently in consideration for action within an official’s duties’. 
Social courtesy gifts are not seen as corruption insofar as they are not made to 
alter an official’s behaviour. In addition, the Korean Supreme Court assesses 
whether the size of the payment remains within the socially accepted limits.188 The 
various, nuanced judgments of the Korean courts on this point suggest that the 
critique of entering a slippery slope if excluding socially accepted practice from 
the coverage of anti-corruption instruments, may be exaggerated.189 A 2005 judg-
ment by the Dutch Supreme Court (‘Hoge Raad’) reflects a similar view on where 
to draw the line between corrupt and non-corrupt acts: it held correctly that gifts 
made ‘in order to establish and/or maintain a relationship with that public official 
with the aim being to obtain preferential treatment’ should be seen as corruption.190

4.1.4 The scope of corrupt acts covered by the international anti-corruption 
instruments

The one type of corruption that all international anti-corruption treaties have in 
common is the bribery of foreign public officials. It is useful to recall the UN In-
ternational Code of Conduct for Public officials, which explicitly mentions that 
‘[a] public office, as defined by national law, is a position of trust, implying a duty 
to act in the public interest. Therefore, the ultimate loyalty of public officials shall 
be to the public interests of their country, as expressed through the democratic 
institutions of government’.191

This wording may reflect the remnants of the French Revolution: monarchy, 
privilege, nepotism and hereditary tenure were replaced by representative govern-
ment. Bureaucrats became public servants and office became a public trust.192 This 

187 See Kim and Bum Kim, supra n. 176, p. 564 et seq.
188 Kim and Bum Kim, supra n. 176, p. 565.
189 Kim and Bum Kim, supra n. 176, p. 566-571.
190 I. Peçi and E. Sikkema, ‘Corruption and Legal Certainty; the Case of Albania and the Nether-

lands – Implementation of the Criminal Law Convention on Corruption in a Transitional and 
Consolidated Democracy’, 6(1) Utrecht L. Rev. (2010) p. 114.

191 UN International Code of Conduct for Public officials, Art. I(1), UNGA Resolution 51/59, 
supra n. 42.

192 Johnson and Sharma, supra n. 20, p. 15 (note 1), referring to G.E. Caiden and N. Caiden’s 1977 
article ‘Administrative Corruption’ in Public Administration Review. See also Huntington, su-
pra n. 6, p. 254.
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idea of public trust is reflected in the fact that most anti-corruption instruments, 
and even the relevant literature, focus almost exclusively on bribery in the public 
sphere, i.e., with the involvement of a public official. Corruption in the private 
sphere has received much less attention, even though the impact on a society’s 
morale can be equally detrimental (paragraph 4.6).193

The focus on the public sector is reflected in the traditional World Bank defini-
tion of corruption as the use of public office for private gain.194 Most scholars and 
organizations have adopted a similar definition, though certain experts and entities 
have broadened the working definition. The Asian Development Bank and TI, for 
example, include private sector corruption in their definition (even though TI’s 
main anti-corruption indicator, the CPI, only reflects public sector corruption).

The limitation to ‘public office’ is further assessed below (paragraph 4.6). The 
limitation ‘for private gain’ also merits further reflection. Certain documents only 
mentioned personal gain of the bribe-taker, which is too restrictive. ‘Private gain’ 
can be interpreted more broadly than ‘personal gain’: a corrupt act takes place not 
only when it benefits the bribe-taker personally, but also when it advantages, for 
example, a family member, friend, acquaintance or even the political party or 
company to which the bribe-taker belongs.195 If corruption is defined as the abuse 
of public office for private gain, the focus lies on the abuse, regardless of who 
gains.196 Nevertheless, the concrete impact of a corrupt act could differ depending 
on who receives the benefits of the bribe: the advantage can be kept by one indi-
vidual or shared among all members of the bribe-taker’s tribe, for example. The 
UNCAC does not cover corruption of members of political parties, due to strong 
resistance from the US (paragraph 4.4). Conversely, certain sound political deci-
sions could also imply a private gain, without amounting to what would com-
monly be perceived as corruption.197 It is a thin line between normal political 
lobbying in favour of one’s own constituency and corrupt practices.198 The same 

193 A. Mungio-Pippidi et al., ‘Contextual Choices in Fighting Corruption: Lessons Learned’, Nor-
wegian Agency for Development Cooperation, Report 4/2011, 3. For a definition of corruption 
which includes private sector acts, see, e.g., Argandoña, supra n. 32, p. 481.

194 Most authors have formulated similar definitions, e.g., Rose-Ackerman, see S. Rose-Acker-
man, ‘When Is Corruption Harmful’, in A. Heidenheimer and M. Johnston (eds.), Political 
Corruption – Concepts & Contexts, Transaction Publishers 2002, p. 353. 

195 While the Dutch Criminal Code does not explicitly criminalize indirect bribery, case law has 
interpreted the relevant provisions as criminalizing such indirect forms of corruptions, see Peçi 
and Sikkema, supra n. 190, p. 11.

196 Kubiciel, supra n. 4, p. 148.
197 For example, members of parliament could vote in favour of a law allowing the establishment 

of one-person management companies. It could be the case that many of those parliamentar-
ians fall under the new law’s scope, which allows them to exercise their functions under the 
management company structure, providing them with a substantial tax benefit as opposed to 
exercising those functions as a natural person. Depending on the specific circumstances, such 
voting behaviour would normally not be considered a form of corruption, even though the 
parliamentarians may obtain a private benefit by their mere inclusion in one of the law’s ben-
eficiaries.

198 one author raises the question as to the status of vote buying in international fora, e.g., in the 
International Whaling Commission, see A. Gillespie, ‘Good Governance, Corruption &Vote 
Buying in International Forums’, 1 N.Z. Y.B. Int’l L. (2004) p. 103-130.
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thin line can be found in private promotional or lobbying efforts. For example, if 
pharmaceutical companies offer doctors free seminars in an exotic place to provide 
information on new medicine, not everyone would deem this to be outright cor-
ruption. A counter example is tax evasion by a company or individual: as long as 
no bribe is paid to a public official in the process, such fraudulent acts would not 
constitute corruption under the international instruments that require the involve-
ment of a public official (e.g., the oECD Convention), even though they may be 
perceived as corrupt.199 In addition, as mentioned above, certain developing coun-
tries also insist on distinguishing between corruption and traditional gift-giving. 
Notwithstanding certain grey areas, however, most people seem to agree on most 
instances of corrupt practices.

The various international anti-corruption instruments differ in scope. Some, 
such as the oECD Convention, are clearly limited to a specific type of corruption. 
others cover bribery and some other types of corruption, which they define in 
broader or narrower terms. Hence, it is difficult to rank international instruments 
based on the breadth of their scope. Rather, certain instruments are defined more 
broadly for one specific issue (e.g., illicit enrichment) but narrower on another 
topic (e.g., international cooperation provisions) than other instruments. 

As indicated above, the oAS and oECD Conventions are the earliest multilat-
eral anti-corruption instruments. The scope of the oECD Convention is very 
limited. Later multilateral instruments have broadened this scope, both in terms of 
the persons covered (ratione personae) and types of corruption covered (ratione 
materiae). 

In view of its early adoption (in March 1996, one and a half year before the 
adoption of the oECD Convention), and in view of its recent recovery from corrupt 
dictatorships, the oAS Convention is remarkably broad in scope.200 Both active 
and passive bribery are covered, of both foreign and domestic officials. Contrary 
to the oECD Convention, no link with a business transaction is required. It suf-
fices that there is bribery related to any act or omission in the performance of an 
official’s public position. The corrupt act may involve a bribe, gift, favour or ad-
vantage for either the public official or another person or entity. The concealment 
of the proceeds of corrupt acts is equally covered, as well as illicit enrichment. The 
criminalisation of illicit enrichment was intended to facilitate the investigations of 
the Latin American judicial systems that were still being rebuilt after the dictato-
rial regimes. Canada and the US however held that criminalizing illicit enrichment 
would be contrary to the presumption of innocence. The oAS Convention appeased 
its requirement to criminalize illicit enrichment by making it subject to a state’s 
constitution and to the fundamental principles of its legal system.201 Both Canada 
and the US made a reservation to this article. 

The criminalisation of other types of corruption is stated to be merely ‘desirable’, 
and member states undertake to ‘consider’ prohibiting these other types, namely 

199 Mauro, supra n. 23, p. 343. of course, such acts will probably be covered by the crime of fraud.
200 Kim and Bum Kim, supra n. 176, p. 551 and 553.
201 Art. IX.



64

the improper use of classified or confidential information, the improper use or 
diversion of state property and trading in influence. It is not required that the act 
of corruption actually harms state property. Also, the fact that the corrupt act had 
a political purpose does not in itself suffice to make it a political offence, hence 
shield it from regular criminal prosecutions. In view of Latin America’s past of 
violent dictatorships, such provision seems especially useful to be mentioned ex-
plicitly.

The oECD Convention strongly mirrors the FCPA. Its scope is limited to the 
active bribery of foreign public officials. It does not cover bribery of domestic 
public officials, as the oAS does. In addition, the bribery needs to be related to the 
conduct of international business and the gaining or retaining of an undue advan-
tage. other forms of corruption are not covered by the Convention. 

The CoE Criminal Law Convention applies to active and passive bribery in both 
the public and private sector. Its scope ratione personae is very broad: it covers 
both the bribery of domestic and foreign public officials, members of domestic and 
foreign public assemblies, officials of international organizations, as well as 
judges and officials of international courts. The scope ratione materiae is more 
limited: only certain types of corruption are covered, namely bribery, trading in 
influence and the laundering of proceeds of crime.

The AU Convention equally covers a broad range of corrupt practices, includ-
ing both active and passive bribery, of domestic and foreign public officials and in 
the private sector, as well as influence peddling, illicit enrichment and the conceal-
ment of proceeds derived from corrupt acts. State parties ‘undertake’ to adopt 
legislation to criminalize these acts. It is unclear what the exact legal implications 
are of this wording.202 The Convention further states that state parties ‘shall’ adopt 
measures for the confiscation and seizure of the proceeds of corruption. Arguably, 
if states are required to adopt legislation for the confiscation and seizure, this implies 
that they should criminalize corruption in the first place. The SADC Protocol also 
covers both active and passive corruption of public officials as well as corruption 
in the private sector. However, the state parties only ‘undertake’ to take the neces-
sary measures to, inter alia, criminalize such corrupt acts. Bribery of foreign cor-
rupt officials only falls under the scope of the Protocol as far as the corrupt act is 
related to an economic or commercial transaction, and subject to the state’s do-
mestic law. The scope of the AU Convention and the SADC Protocol, as well as 
that of the ECoWAS Protocol,203 however have to be assessed in light of their very 
weak monitoring mechanism.

202 Ph. Webb, ‘The United Nations Convention against Corruption – Global Achievement or 
Missed opportunity?’, 8(1) J. Int’l. Econ. Law (2005) p. 202.

203 The scope of the ECoWAS Protocol is not straightforward, as the definition of corrupt practic-
es is scattered over several articles, which at certain points seem to be not completely consist-
ent. It requires state parties to criminalize active and passive bribery of (foreign and domestic) 
public officials; diverting state or private assets by a public official. The Protocol does not 
require state parties to criminalize illicit enrichment. However, if they already have the offence 
of illicit enrichment, this shall cover the situation in which a public official cannot reasonably 
explain a significant increase in his assets. Creating or using false invoices or other accounting 



65

The UNCAC, as the most recent and universal anti-corruption convention, is 
also the most elaborate and detailed international anti-corruption instrument. The 
Convention’s scope ratione personae is rather broad in that the Convention provides 
a functional definition of public official.204 The UNCAC covers not only corruption 
of foreign public officials, but also of domestic public officials and officials of 
public international organizations.205 In addition, employees working for a public 
agency or public enterprise, or an entity that provides a public service206 are pub-
lic officials for the purposes of the UNCAC.207 As there is no official commentary 
to the UNCAC, there is no further official guidance as to the exact scope of these 
provisions. Inspiration can be sought in the Commentaries to the oECD Conven-
tion, which clarify that a public function includes any activity in the public interest. 
An official of a public enterprise is deemed to perform a public function unless the 
enterprise operates on a normal commercial basis. 

As far as UNCAC’s scope ratione materiae is concerned, the mere promise, 
offer or request of a bribe falls under the Convention’s scope. The Explanatory 
Report to the CoE Criminal Law Convention, however, requires that the benefici-
ary at least keeps the gift for a certain time, so that the involuntary receipt of a gift 
that is returned immediately, would not constitute bribery. Such interpretation of 
corruption focuses more on the acceptance than on the offer, which seems more 

documents, or omitting to record payments shall equally be criminal offences. The same holds 
for public officials or employees of companies who accept bribes, or persons offering or giv-
ing such bribes, in order to act in violation of their duties. This seems to exclude facilitation 
payments from the Protocol’s scope, as these bribes are made to speed up a service which falls 
within an official’s or employees normal functions. Influence peddling in both the public and 
private sector should equally be criminalized, whether or not the influence has actually been 
exerted. The Protocol hence only covers two instances of corruption in the private sphere:  
(i) bribery to act in violation of the functions of a private company’s employee, and (ii) influ-
ence peddling. The latter is not limited to employees of private companies, but covers any such 
instance in the private sphere. It is not clear why the first instance is not equally broadened up to 
bribery in the private sector at large (e.g., bribery of a private school teacher for better grading, 
or a private school principal for privileged access to the school). The concealment of the illicit 
proceeds of corruption are to be criminalized in accordance with the fundamental principles of 
a state’s national law. The latter limitation seems somewhat surprising – if corrupt acts are to 
be criminalized, it seems logic to also require criminalization of the concealment of the illicit 
proceeds of such acts. The Protocol clarifies that it is applicable (i) whenever the corrupt act 
was committed in a member state, (ii) whenever such act produces effects in a member state, or  
(iii) when a national institutional system fails to provide the most basic preventive measures 
enumerated in the Protocol. The latter provision is noteworthy, especially as the preventive 
measures listed by the Protocol are broad (drafting codes of conduct for public officials, ensur-
ing civil society participation (for further analysis on the role of civil society and democratiza-
tion on corruption, see M. Warren, ‘La democracia contra la corrupción’, 193 Revista Mexicana 
de Ciencias Políticas y Sociales (2005) p. 109-141), freedom of press and the right to informa-
tion, asset disclosure by public officials, etc.).

204 A functional definition has also been adopted in Belgian anti-corruption legislation, see oECD 
Phase 2 Follow-up Report, n. 136.

205 Arts. 15 and 16 UNCAC. 
206 As defined in domestic law.
207 Art. 2(a) UNCAC.
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appropriate.208 While the earlier UN Declaration against Corruption in Interna-
tional Commercial Transactions was limited (as the title indicates) to corruption 
in transnational business transactions, the UNCAC is not limited to business trans-
actions. Active and passive corruption by, or of, domestic public officials falls 
under the scope of the Convention, if aimed at making the official act (or refrain 
from acting) in the exercise of his official duties. For corrupt acts involving foreign 
public officials or officials of a public international organization, however, a dis-
tinction is made between active and passive bribery. In order to be covered by the 
Convention, active bribery (where a bribe is promised, offered or given to a foreign 
public official) should aim to make the official act (or refrain from acting) in the 
exercise of his official duties in order to obtain or retain business or other undue 
advantage in relation to the conduct of international business. For passive bribery, 
where a bribe is intentionally solicited or accepted by an official, state parties shall 
‘consider’ criminalizing such solicitation or acceptance, whether or not this is 
related to business transactions.209 The mere ‘consideration’ suggested by the 
UNCAC reflects earlier UN negotiations on the issue of corruption, where devel-
oping countries focused mainly on the supply side of bribes, more specifically the 
offering of bribes by foreign multinationals (paragraph 2). The Netherlands already 
criminalized the passive bribery of public officials in the first Dutch Criminal Code 
of 1809.210

4.2 Extraterritorial jurisdiction over foreign corrupt practices

An important aspect of the relevant anti-corruption conventions is that they focus 
on foreign corrupt practices, these are practices committed outside the forum state. 
States normally address these foreign corrupt practices by exercising extraterrito-
rial jurisdiction (or at least jurisdiction that is only in part territorial). This Section 
gives an overview of the relevant jurisdictional provisions of the oECD Conven-
tion and the UN Convention (paragraph 4.2.1), and of their implementation and 
enforcement in selected states: the United States (which pioneered the exercise of 
extraterritorial jurisdiction over corruption with the adoption of the FCPA) (para-
graph 4.2.2), the United Kingdom (which adopted a Bribery Act in 2010, a statute 
containing possibly wide-ranging jurisdictional options) (paragraph 4.2.3), Belgium 
(paragraph 4.2.4), and the Netherlands (paragraph 4.2.5). It concludes with assess-
ing whether the current jurisdictional and enforcement framework amounts to 
over- or rather under-regulation of corruption. 

4.2.1 The jurisdictional provisions of the OECD Convention and the UNCAC 

Both the oECD Convention and the UNCAC feature rather extensive provisions 
on the exercise of criminal jurisdiction over bribery and corruption, in respec-

208 Kubiciel, supra n. 4, p. 147.
209 Arts. 15 and 16 UNCAC.
210 Peçi and Sikkema, supra n. 190, p. 111.
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tively Article 4 of the oECD Convention and Article 42 of the UNCAC. These 
provisions draw on the classical principles of jurisdiction, although they give them 
at times a wide interpretation. At the same time, and this may appear regrettable, 
the respective conventions only require contracting parties to exercise territorial 
jurisdiction, while leaving the exercise of (active/passive) personality-based, pro-
tective, or universal jurisdiction optional. 

As states can use a variety of jurisdictional principles to establish their jurisdic-
tion over corruption, one may be tempted to assume that normative competence 
conflicts sometimes arise. In practice, however, given the low level of enforcement 
regarding foreign corrupt practices, such conflicts are far and few between. More-
over, given the international consensus on the undesirability and even criminality 
of foreign corrupt practices, states may be unlikely to take issue over other states’ 
exercise of jurisdiction, and may be willing to cooperate in the investigation and 
prosecution of corrupt practices.211 Recently, however, as will be shown below, 
enforcement efforts have been stepped up. As a result, conflict may be more 
likely to arise; especially if states have different opinions about the punishability 
of certain corrupt practices (see the definitional problems above).

As far as territorial jurisdiction is concerned, the oECD Convention provides 
in Article 4.1 that ‘[e]ach Party shall take such measures as may be necessary to 
establish its jurisdiction over the bribery of a foreign public official when the of-
fence is committed in whole or in part in its territory’. This is a classic application 
of the ubiquity theory, pursuant to which territorial jurisdiction obtains as soon as 
one of the constitutive elements of the crime has taken place in the territory of the 
forum state. Article 42.1(a) of the UNCAC, for its part, provides in general terms 
that ‘[e]ach State Party shall … establish its jurisdiction over … offences [of cor-
ruption] … when [t]he offence is committed in the territory of that State Party’.212 
one may assume that ubiquity also applies here. The UNCAC also clarifies in a 
rather complicated Article 42.2(c) that jurisdiction extends to extraterritorial par-
ticipation in, association with or conspiracy to commit, attempts to commit and 
aiding, abetting, facilitating and counselling the commission of the laundering of 
the proceeds of crimes of corruption (money-laundering), provided that these 
preparatory or inchoate offences are committed with a view to the commission of 

211 Compare R.R. Demas, ‘Moment of Truth: Development in Sub-Saharan African and Criti-
cal Alterations Needed in Application of the Foreign Corrupt Practices Act and other Anti-
Corruption Initiatives’, 26 Am. U. Int’l L. Rev.(2010-2011) p. 315, 330-331(stating that ‘the 
supply-side anti-bribery standards contained in the [U.S. Foreign Corrupt Practices Act, which 
contains wide jurisdictional assertions], in theory, are broadly accepted across the West and be-
yond’). Wide jurisdictional assertions in the field of antitrust, however, have met with more op-
position, in particular because antitrust standards are not necessarily universally shared (there 
is indeed no global antitrust treaty) and restrictive business practices of national champions 
may be tolerated in case they cause only limited adverse effects within the champions’ terri-
tory. See C. Ryngaert, Jurisdiction over Antitrust Violations in International Law, Antwerp, 
Intersentia 2008, p. 15-23.

212 Art. 42.1(b) of the UN Convention adds that jurisdiction also extends to offences ’committed 
on board a vessel that is flying the flag of that State Party or an aircraft that is registered under 
the laws of that State Party at the time that the offence is committed’.



68

a territorial offence of money-laundering. Such jurisdiction – which is optional for 
that matter – may also be seen as an application of the territoriality principle, based 
on the connexité of an extraterritorial and a territorial offense.213

While pursuant to the cited provisions the exercise of territorial jurisdiction is 
obligatory, the exercise of active personality- or nationality-based jurisdiction is, 
in contrast, normally only optional. Article 42.2(b) of the UNCAC provides that 
a state party may establish its jurisdiction if the offence is committed by its na-
tional (or a stateless person who has his or her habitual residence in its territory). 
Pursuant to Article 42.3, however, such jurisdiction becomes obligatory for a state 
‘when the alleged offender is present in its territory and it does not extradite such 
person solely on the ground that he or she is one of its nationals’. Article 4.2 of the 
oECD Convention uses more general obligatory language where it provides that 
‘[e]ach Party which has jurisdiction to prosecute its nationals for offences com-
mitted abroad shall take such measures as may be necessary to establish its juris-
diction to do so in respect of the bribery of a foreign public official, according to 
the same principles’. But this provision only requires that state parties which already 
have active personality-based jurisdiction for other offenses extend such jurisdic-
tion to corruption. States which do not have such jurisdiction are not required to 
establish it. Most penal codes do provide for active-personality based jurisdiction, 
so that in practice, Article 4.2 of the oECD Convention will be obligatory. Still, 
any conditions limiting the exercise of such jurisdiction, such as the requirement 
of double criminality, the complaint of a victim, or the official communication by 
a foreign state may arguably continue to apply in respect of the prosecution of 
corruption. 

The exercise of passive personality-based jurisdiction is not foreseen by the 
oECD Convention. This may reflect the traditional view that corruption is a vic-
timless crime (but see paragraph 4.5, where it is argued that acts of corruption may 
adversely affect the enjoyment of human rights). The UNCAC, by contrast, provides 
in Article 42.2(a) that a state party may establish its jurisdiction if the offence is 
committed against a national of that state party. It is noted that this provision does 
not require that the national be a victim for jurisdiction to obtain; arguably, pursu-
ant to Article 42.2(a), jurisdiction could obtain over foreign nationals who bribe a 
state party’s national. 

The exercise of protective jurisdiction is not foreseen either by the oECD 
Convention. Again, the UNCAC goes further than the oECD Convention, where 
it provides in Article 42.2(d) that a state party may establish its jurisdiction if the 
offence is committed against a state party. This provision confers protective juris-
diction on a state in respect of acts of corruption committed against its officials 
abroad. 

Neither the oECD Convention nor the UNCAC provide for universal jurisdic-
tion. The UNCAC, however, contains an aut dedere aut judicare clause in Article 

213 C. Ryngaert, ‘Territorial Jurisdiction over Cross-Frontier offences: Revisiting a Classic Prob-
lem of International Criminal Law’, 9 Int’l Crim. L. Rev. (2009) p. 187, 202-208.
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42.4: ‘Each State Party may also take such measures as may be necessary to es-
tablish its jurisdiction over the offences established in accordance with this Con-
vention when the alleged offender is present in its territory and it does not extradite 
him or her.’ This clause allows a state party to establish its ‘universal’ jurisdiction 
over an alleged offender, as it does not require any connection except the territo-
rial presence of the offender. Unlike the aut dedere aut judicare clauses in many 
other conventions, however, said clause is not couched in obligatory terms.214 This 
implies that a state party is still free not to exercise its jurisdiction over offenders, 
even if it does not extradite them. only if the offender is a national is the state 
obliged to exercise its jurisdiction (Article 42.3 of the UNCAC). Clearly, the  
absence of an aut dedere aut judicare requirement does not particularly further 
effective prosecution of corruption.

4.2.2 The US Foreign Corrupt Practices Act: the benchmark

Whether or not the jurisdictional grounds put forward in the oECD Convention 
and the UNCAC are obligatory or merely optional, they do incentivise states to 
prosecute corruption of foreign officials. Accordingly, much domestic legislation 
criminalizing corruption (of foreign officials) finds its roots in the said Conventions. 
However, as we have seen above, the Conventions themselves have been modeled, 
at least in part, on US legislation. The FCPA, which contains far-reaching jurisdic-
tional provisions,215 served as the benchmark for later international efforts to 
tackle corruption of foreign officials. 

The FCPA has two sets of provisions: the anti-bribery provisions and the ac-
counting provisions. The latter concern transparency and reporting as regards 
payments made to foreign officials, whereas the former provide the basis for pros-
ecutions of individuals and corporations involved in bribing foreign officials. The 
discussion below, on the jurisdictional scope of the FCPA, mainly concerns the 
anti-bribery provisions.

The FCPA provides for classic active personality-based jurisdiction where it 
subjects all ‘U.S. persons’ to the FCPA, even if their acts of bribing (foreign) of-
ficials have no nexus with the territory of the US.216 The Act however also applies 
to persons or entities that are organized under the laws of a state of the US or hav-
ing their principal place of business in the US, even if they have non-US national-
ity (the so-called ‘domestic concerns’).217 That said, jurisdiction will not obtain 
over these persons if process cannot be served on them (absence of in personam 
jurisdiction).218

214 Compare Art. 5.2 of the UN Convention against Torture (‘Each State Party shall likewise take 
such measures as may be necessary to establish its jurisdictionover such offences in cases 
where the alleged offender is present in any territory under its jurisdictionand it does not extra-
dite him pursuant to article 8 to any of the States mentioned in paragraph I of this article’).

215 Foreign Corrupt Practices Act of 1977 (FCPA) (15 USC § 78dd-1, et seq.).
216 15 USC §§ 78dd-1(g), 78dd-2(i).
217 15 USC § 78dd-2(h)(1).
218 See US v. Bodmer, 342 F. Supp. 2d 176, 192-193 (S.D.N.Y. 2004).
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The nationality principle may be construed rather broadly under the FCPA, but 
it is especially the construction of the territoriality principle that has rendered the 
Act’s arm particularly long. For one thing, the FCPA applies to all ‘issuers’, i.e., 
companies that register securities and file reports with the US Securities and Ex-
change Commission.219 In practice, this includes foreign companies that have issued 
stock on US securities exchanges, including foreign companies that list American 
Depository Receipts (ADRs) on such exchanges, and foreign agents of US issuers.220 
An exchange-based jurisdictional system could be considered as a variation on the 
territoriality principle, as it derives jurisdiction from listing stock on an exchange 
located in a specific territory. Furthermore, in another variation on territoriality, 
the FCPA applies to ‘any person’ acting within US territory, notably ‘if it causes, 
directly or through agents, an act in furtherance of the corrupt payment to take 
place within the territory of the United states.221 This allows the US enforcement 
agencies (the Department of Justice and the Securities and Exchange Commission, 
SEC) to bring corruption proceedings against foreign persons whose bribery acts 
may have had only a tenuous connection with the US, e.g., routing payment through 
US bank accounts or sending an email to a US company.222 In practice, the relevant 
provisions may bring foreign subsidiaries of US companies that are involved in 
corruption of foreign officials within the reach of the FCPA watchdogs, although 
such subsidiaries could also be considered as agents of US persons, issuers, or 
domestic concerns. However, foreign subsidiaries are not subject to the FCPA’s 
accounting provisions (they only apply to issuers), although failure to comply with 
accounting requirements can engage the parent’s liability under the FCPA.223 A 
foreign subsidiary’s failure to comply with the anti-bribery provisions of the FCPA 
can also engage a US parent company’s responsibility under the FCPA, even if  
it had no knowledge or reason to know of the foreign subsidiary’s corrupt 

219 15 USC § 78dd-1(a), in conjunction with 15 USC § 78l; 15 USC § 78o(d).
220 See the case of Panalpina World Transport Holdings, Inc., cited in ‘Transparency Internation-

al, Progress Report 2011, Enforcement of the oECD Anti-Bribery Convention’, p. 70, which 
ended in a settlement with the DoJ and the SEC. Panalpina was a Swiss freight forwarding 
company whose foreign subsidiaries had made illegal payments to various officials in foreign 
countries, but was considered to be acting as an agent for US issuers. 

221 15 USC § 78dd-3(a).
222 See, e.g., the proceedings brought against the French company Technip, cited in Transparency 

International, Progress Report 2011, Enforcement of the oECD Anti-Bribery Convention, p. 
69-70. The company had paid bribes to Nigerian officials through UK and Japanese interme-
diaries, and had used US banks to route payments (apart from having ADRs listed on the New 
York Stock Exchange). It entered into a settlement with the DoJ and the SEC, and agreed to pay 
US USD 338 million in criminal penalties and disgorgement of profits.

223 15 USC § 78m(b)(5) (1998) (criminal law); 15 USC § 78m(b)(2), (6) (1998) (civil law); H.R. 
Conf. Rep. No. 95-831, at 14 (1977) (‘the conferees intend to make clear that any issuer or 
domestic concern which engages in bribery of foreign officials indirectly through any other 
person or entity would itself be liable under the [FCPA]’).
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practices,224 and even if those practices pre-dated the parent’s acquisition of the 
subsidiary.225

The US jurisdictional claims on the basis of the FCPA are particularly far-
reaching, as they allow US enforcement agencies to bring claims against foreign 
issuers in respect of bribery of foreign officials without any nexus with the US 
except the listing of stock on a US exchange, and against foreign persons whose 
stock is not even listed in the US in respect of foreign bribery on the sole basis that 
some act furthering bribery had a link with the US. It is no exaggeration to state 
that US jurisdiction over corruption is potentially quasi-universal.

over the last decade, the Department of Justice and the SEC have vigorously 
enforced the FCPA, bringing both criminal and civil suits against violators, and 
imposing higher fines.226 In 2010, 106 publicly disclosed investigations were being 
carried out.227

4.2.3 Jurisdiction over corruption in the United Kingdom

While the United States has been the historic frontrunner as regards the crimi-
nalisation and prosecution of foreign corruption, the United Kingdom was long 
considered a laggard. The oECD did not shrink from taking the UK to task on this, 
even as late as 2008.228 Admittedly, in 2001, the UK had criminalized the corrup-
tion of foreign officials by UK nationals or companies.229 Yet reliance on a strictly 
circumscribed active personality principle did nothing to combat foreign corruption 
by UK-based foreign nationals.230 Responding to this criticism, the UK adopted 
the Bribery Act in 2010.231 The jurisdictional scope of this Act is potentially far-
reaching, and may arguably even go beyond the FCPA’s jurisdictional claims.232

224 See, e.g., the 2011 settlement between IBM and the SEC, in which IBM agree to pay USD 
10 million in connection with bribes paid by its subsidiaries to government officials in China 
and South Korea, cited in ‘Transparency International, Progress Report 2011, Enforcement of 
the oECD Anti-Bribery Convention’, p. 71.

225 See, e.g., the regulatory SEC filing of Kraft Foods in 2011, cited in ‘Transparency International, 
Progress Report 2011, Enforcement of the oECD Anti-Bribery Convention’, p. 71. 

226 See for an overview: L.A. Low et al., ‘Enforcement of the U.S. Foreign Corrupt Practices Act: 
Extraterritorial Reach and the Effects of International Standards’, presented to the Interna-
tional Bar Association Annual Conference Anti-Corruption Working Group, Chicago, Illinois,  
19 Sept. 2006.

227 See for other relevant numbers: ‘Transparency International, Progress Report 2011, Enforce-
ment of the oECD Anti-Bribery Convention’, p. 69-72.

228 oECD Working Group on Bribery in International Business Transactions, United Kingdom, 
Phase 2bis, Report on the Application of the oECD Convention and the 1997 Recommenda-
tion on Combating Bribery in International Business Transactions 4 (2008), available at <www.
oecd.org/ dataoecd/23/20/41515077.pdf>.

229 Anti-Terrorism, Crime and Security Act, 2001, § 109 (U.K.). This Act came into force on Feb. 
14, 2002.

230 F.J. Warin et al., ‘The British Are Coming!: Britain Changes Its Law on Foreign Bribery and 
Joins the International Fight against Corruption’, 46(1) Tex. Int’l L. J. (2010-2011).

231 Bribery Act 2010 (c. 23).
232 Warin et al., supra n. 230 231, at p. 28.
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The Bribery Act features two main jurisdictional provisions, Sections 6 and 7. 
Section 6 confers the UK jurisdiction over a person or entity bribing a foreign 
public official ‘if the person or entity has a close connection with the United King-
dom, even if the act or omission at issue does not take place in the United Kingdom’. 
A person or entity has a close connection when he/it holds a British passport, resides 
in the UK, or is incorporated under UK law.233 This jurisdictional grant could be 
considered as an application of an extended version of the active personality prin-
ciple. The UK goes further, however, by criminalizing, in Section 7, the failure of 
a ‘relevant commercial organization’ to prevent foreign bribery. Section 7 gives 
the Bribery Act a particularly long arm: it not only defines a ‘relevant commercial 
organization’ (rather logically) as ‘a body which is incorporated under the law of 
any part of the United Kingdom and which carries on a business (whether there or 
elsewhere)’ (a), or ‘a partnership which is formed under the law of any part of the 
United Kingdom and which carries on a business (whether there or elsewhere)’ 
(d), but also as ‘any other body corporate (wherever incorporated) which carries 
on a business, or part of a business, in any part of the United Kingdom’ (b) or ‘any 
other partnership (wherever formed) which carries on a business, or part of a busi-
ness, in any part of the United Kingdom’ (d). Accordingly, the UK may also en-
tertain jurisdiction over a failure to prevent foreign corruption under the Bribery 
Act (which also extends to corruption of private persons) under an extended active 
personality principle (Section 7(b)) and even on the basis of – possibly tenuous 
– territorial links (Section 7(d)); any body corporate or partnership which carries 
on a business, or even only part of a business, in the UK would be covered by the 
Act. It will fall to the relevant enforcement agency to determine what territorial 
link is sufficient for UK jurisdiction to be triggered,234 but a wide interpretation of 
territoriality, like in the US, is not excluded. The potential jurisdictional scope of 
the Bribery Act becomes even larger if one considers foreign subsidiaries of UK 
companies or foreign companies in which UK companies have an interest as part 
of a ‘relevant commercial organization’, thereby triggering UK jurisdiction under 
the Bribery Act.235 In any event, given the global economic relevance of the UK, 
a considerable amount of foreign companies have structural, territorial or per-
sonal links to the UK, and may accordingly become subject to the Bribery Act.236

233 Section 6 of the Bribery Act.
234 No clarification has been brought by the Ministry of Justice, Consultation on Guidance about 

Commercial organisations Preventing Bribery (Section 9 of the Bribery Act 2010) 20-21 
(2010), available at <www.justice.gov.uk/consultations/docs/bribery-act-guidance-consulta-
tion1.pdf>. 

235 Warin et al., supra n. 230, p. 29-30 (submitting in this respect that ‘section 7’s requirements 
could effectively extend to even the remotest corners of a global organization’).

236 Warin et al., supra n. 230, p. 37 (speaking of an ‘extraordinary number of multinational corpo-
rations’).
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4.2.4 Jurisdiction over corruption in Belgium 

It has been submitted, also by the Belgian Government itself,237 that Belgian courts 
can exercise universal jurisdiction over offenses of corruption under Belgian law.238 
Such jurisdiction would arguably go beyond what the oECD Convention requires 
from states parties.239 The existence of universal jurisdiction over corruption is 
however only an impression resulting from poor legislative drafting. Article 
10quater, § 1 of the Preliminary Title of the Code of Criminal Procedure (Vooraf-
gaande Titel van het Wetboek van Strafvordering, PT CCP) sets forth as the basic 
principle regarding the exercise of jurisdiction over corruption that ‘a person can 
be prosecuted in Belgium when outside the territory of Belgium he commits [an 
act of corruption]’.240 However, this provision only applies to corruption of Belgian 
officials abroad, as well as to Belgian nationals who are officials of foreign states 
or international organizations, and to officials of international organizations that 
are headquartered in Belgium.241 Therefore, in reality, this ground of jurisdiction 
is based on the protective principle. So much was also admitted by the Govern-
ment.242 That being said, Belgian law also criminalizes corruption of foreign of-
ficials who have no link with Belgium, in accordance with Belgium’s obligations 
under the relevant conventions, provided however that the presumed offender is a 
Belgian national or a person who has his main residence in Belgium, and that the 
act is also punishable where it was committed.243 This is a classic application of 
the active personality principle, although some limiting conditions for the exercise 
of jurisdiction based on this principle have been abandoned as regards the prosecu-
tion of corruption.244 Still, the limiting condition of double criminality remains in 

237 Parliament (Kamer/Chamber of Representatives), Bill envisaging the adjustment of legislation 
concerning the fight against corruption (Wetsontwerp tot aanpassing van de wetgeving inzake 
de bestrijding van corruptie), Parl. St. DoC 51 2677/001 (2005-2006), p. 11.

238 See also D.C. Weiss, ‘The Foreign Corrupt Practices Act, SEC Disgorgement of Profits, and 
the Evolving International Bribery Regime: Weighing Proportionality, Retribution, and Deter-
rence’, 30 Mich. J. Int’l L. (2008-2009) p. 471, 493.

239 Belgian Bill, supra n. 237, p. 11.
240 This provision has been last amended by Act of 11 May 2007, entered into force on 8 June 

2007. What acts exactly constitute corruption is defined in Arts. 246-249 of the Penal Code 
[Strafwetboek].

241 The substantive articles of the Penal Code (see previous footnote), referenced by Art. 10quater, 
§1 PT CCP indeed only relate to corruption of Belgian officials, as can be derived a contrario 
from Art. 250 of the Penal Code, which concerns corruption of officials of foreign states or 
international organizations, and from Art. 10quater, § 2 PT CCP. Art. 10quater, § 1(1) concerns 
Belgian officials, whereas § 1(2) concerns other officials who nevertheless have a link with 
Belgium.

242 Belgian Bill, supra n. 237, p. 12.
243 Art. 10quater, § 2 PT CCP.
244 Compare Art. 10quater, § 2 PT CCP with Art. 7, § 2 PT CCP, i.e., the general provision gov-

erning the exercise of active personality-based jurisdiction, which requires a complaint of the 
victim or a communication by the foreign government. As corruption is often regarded as vic-
timless offense, it is unlikely that victims will come forward. In addition, foreign governments, 
or at least their officials, may have an interest in the acts of (passive) corruption, and may thus 
be unlikely to communicate these acts to the home state of presumed perpetrators of active cor-
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place. This has been criticized by the oECD, but the Belgian Government has 
pointed out that it considers the requirement of double criminality as one of the 
‘principles’ cited by Article 4.2 of the oECD Convention.245 This provision does 
indeed not require that oECD member states introduce unbridled active personal-
ity-based jurisdiction over presumed perpetrators of corruption. Instead, it merely 
requires that states which already have such jurisdiction on their statutory books, 
extend it, arguably mitigated by pre-existing limiting conditions, to bribery of 
foreign public officials. As noted above, it may be regretted that the drafters of the 
oECD Convention remained so cautious. 

TI has characterized Belgium as a ‘moderate enforcer’ of legislation against 
foreign corrupt practices. TI identified only four cases, and some EU-related cases 
referred to by oLAF, the EU anti-fraud agency.246 In addition, TI considered that 
insufficient resources were earmarked for combating corruption (although the 
workload of investigating the EU cases may be partly to blame), that ‘the police 
and the judiciary do not have enough resources and training to deal with these 
cases’, and that there is ‘no administrative body to handle complaints and lead 
administrative investigations’.247

4.2.5 Jurisdiction over corruption in the Netherlands

Prosecution of corruption in the Netherlands is possible on the basis of a number 
of jurisdictional grounds. Dutch anti-corruption law is, pursuant to Article 5(1)(1) 
of the Penal Code, applicable to Dutch nationals who commit acts of bribery out-
side the Netherlands.248 Unlike in Belgium, the prosecution of these persons under 
the active personality principle is not subject to a double criminality requirement. 
In addition, Dutch law is applicable, arguably under the protective principle, to 
acts of bribery committed abroad against Dutch officials, subject to a double 
criminality requirement (Article 4(10) of the Penal Code) and to acts of bribery 
committed by a Dutch official249 or by an official of an international organization 
established in the Netherlands, also subject to a double criminality requirement 
(Article 4(11) of the Penal Code). It is noted that corruption of private persons is 
punishable in the Netherlands (Article 328ter of the Penal Code), but that Dutch 
courts have no extraterritorial jurisdiction over such acts.250

ruption. Therefore, abandoning the restrictive conditions enshrined in Art. 7, § 2 PT CCP could 
be viewed as a precondition for the successful prosecution of acts of corruption.

245 Belgian Bill, supra n. 237, p. 11.
246 Transparency International, Progress Report 2011, Enforcement of the oECD Anti-Bribery 

Convention, p. 19-20 (citing investigations, among others, into the Iraq oil-for-Food scandal, 
investigations into the practices of the Belgian utility firm Tractebel). 

247 Transparency International, Progress Report 2011, Enforcement of the oECD Anti-Bribery 
Convention, p. 20.

248 Corruption of officials is criminalized by Arts. 177 and 177a of the Penal Code.
249 In case such a person had Dutch nationality, he would also be covered by Art. 5(1)(1) (active 

personality).
250 Arts. 4 and 5 of the Penal Code a contrario.
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As far as enforcement is concerned, TI identified nine cases and three investiga-
tions, and characterized the Netherlands, like Belgium, as a moderate enforcer.251 
Some Dutch companies have also entered into a settlement with US authorities 
acting under the FCPA.252 TI criticized the Netherlands for not imposing suffi-
ciently severe monetary sanctions on corrupt persons, and the Rijksrecherche in 
particular for not sufficiently specializing in combating foreign bribery (as opposed 
to passive corruption by Dutch officials).253 It is also observed that Curacao and 
Sint Maarten have not ratified the oECD Convention, which in TI’s view may 
hamper mutual legal assistance.254

4.2.6 Assessing the exercise of extraterritorial jurisdiction over corruption: 
over- or under-regulation?

As set out above, many states do have rather wide-ranging jurisdictional provisions 
as regards the prosecution of corruption on their statutory books. Enforcement, 
however, has been lacking. TI noted in its 2011 Progress Report on Enforcement 
regarding the oECD Convention that enforcement (regarding bribery of foreign 
officials) was generally inadequate. According to TI, only seven countries (Den-
mark, Germany, Italy, Norway, Switzerland, the United Kingdom and the United 
States) actively enforced the Convention.255 This may point to under-regulation of 
foreign corruption. However, the United States has recently stepped up its enforce-
ment (paragraph 4.2.2), and with the adoption of the Bribery Act the United King-
dom may follow suit. If all states embark on a policy of actively enforcing their 
anti-corruption legislation, companies may no longer get away with bribing foreign 
officials. Given the long jurisdictional arm of many law enforcers, they will have 
to develop a global anti-corruption strategy that permeates their entire corporate 
structure and business relationships. Such closing of the enforcement gap is to be 
applauded, but at the same time harmful over-regulation may well loom large. This 
may occur when the various countries’ prosecutorial policies are not transparent256 

251 TI cited the case of Trafigura Beheer BV, a Dutch oil trader which had allegedly paid bribes 
to Jamaican politicians. Transparency International, Progress Report 2011, Enforcement of the 
oECD Anti-Bribery Convention, p. 50.

252 Transparency International, Progress Report 2011, Enforcement of the oECD Anti-Bribery 
Convention, at p. 50-51 (citing the Dutch company Snamprogetti settling with US – and Nige-
rian – authorities in connection with corrupt practices regarding a liquefied gas plant in Nigeria; 
Shell settling with US authorities in connection with bribes paid to Nigerian officials by an 
agent; and Philips going on trial in Poland in connection with payments made to managers of 
Polish public hospitals).

253 Transparency International, Progress Report 2011, Enforcement of the oECD Anti-Bribery 
Convention, at p. 51.

254 Transparency International, Progress Report 2011, Enforcement of the oECD Anti-Bribery 
Convention, at p. 51.

255 Transparency International, Progress Report 2011, Enforcement of the oECD Anti-Bribery 
Convention, at p. 5. 

256 J.P. Covington et al., ‘Signs of Life in International Anti-bribery Enforcement – Recent En-
forcement of Anti-Bribery Laws outside the U.S. and Issues to Consider for a Multi-juris-
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and when states have overlapping jurisdictional claims – thereby capturing the 
same conduct twice or more – while failing to coordinate.257 It is also not ex-
cluded that certain countries will bring bogus anti-corruption proceedings against 
corruption with a view to punishing hostile corporations or their home states.258

The Conventions do not set great store by jurisdictional restraint to prevent 
over-regulation. Admittedly, as discussed above, the oECD Convention and the 
UNCAC only require that states exercise territorial jurisdiction over offenses of 
corruption and do not require that states exercise personality-based jurisdiction, 
protective jurisdiction, or universal jurisdiction in case they do not extradite of-
fenders. Nevertheless, a number of provisions in the Conventions encourage states 
to provide for a wider jurisdictional ambit than that required or suggested by the 
Conventions. Article 4.4 of the oECD Convention requires that each party review 
‘whether its current basis for jurisdiction is effective in the fight against the bribery 
of foreign public officials and, if it is not, shall take remedial steps’, whereas Ar-
ticle 42.6 of the UNCAC provides that ‘without prejudice to norms of general 
international law, this Convention shall not exclude the exercise of any criminal 
jurisdiction established by a state party in accordance with its domestic law’.259 
Moreover, the Conventions do not set out an elaborate framework to solve norma-
tive competence conflicts; they satisfy themselves with reminding states of their 
obligations to consult and coordinate with each other in such case.260 By way of 
comparison, in the antitrust field, some states/entities have institutionalised the 
coordination of their antitrust enforcement action, especially after a specific com-
petence conflict arose between them.261 In the field of anti-corruption such agree-
ments have so far not materialized, but once international enforcement becomes 
more vigorous they may prove useful to limit conflict262 and to avoid deterring 

dictional Defense Strategy’, available at <www.jenner.com/system/assets/assets/1118/original/
covington_bennett_pdf.pdf?1317312702>.

257 Warina et al., supra n. 230, at p. 71 (‘Not only is it efficient for regulators in multiple jurisdic-
tions to coordinate their efforts against multi-jurisdictional corruption, it is in the interest of 
justice that multinational companies are not investigated and punished repeatedly in different 
countries for the same underlying wrongdoing. The case against Siemens proved that cross-
jurisdictional cooperation can work’).

258 Weiss, supra n. 238, at p. 505.
259 Compare Art. 5.3 of the UN Convention against Torture.
260 Art. 42.5 of the UN Convention (‘If a State Party exercising its jurisdiction … has been noti-

fied, or has otherwise learned, that any other States Parties are conducting an investigation, 
prosecution or judicial proceeding in respect of the same conduct, the competent authorities of 
those States Parties shall, as appropriate, consult one another with a view to coordinating their 
actions’); Art. 4(3) of the oECD Convention (‘When more than one Party has jurisdiction over 
an alleged offence described in this Convention, the Parties involved shall, at the request of one 
of them, consult with a view to determining the most appropriate jurisdiction for prosecution’).

261 Agreement regarding the Application of Competition Laws between the Government of the 
United States and the Commission of the European Communities, 4 CMLR (1991) p. 823-831, 
30 I.L.M. 1487, OJ [1995] L132.

262 International coordination seems to take place ad hoc for the time being. See, e.g., the success-
ful coordination by national anti-corruption enforcers in the case against Siemens. Warin et al., 
supra n. 230, p. 71; Weiss, supra n. 238, p. 504-505. Investigations into Siemens’ practices 
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legitimate – and necessary – economic investment in (developing) countries.263 
Such agreements may establish a jurisdictional hierarchy (under general interna-
tional law no such hierarchy exists)264 and identify the most appropriate jurisdiction, 
based on a number of variables.265 In addition, they may provide that penalties 
already paid shall be discounted from penalties newly imposed.

In the short term, it is likely that a few states will more or less vigorously enforce 
anti-corruption legislation, while a host of other states will have no adequate leg-
islative framework or, if they have one, not enforce it rigorously. Put differently, 
a situation of partial under-regulation might persist. This situation carries specific 
dangers. Persons and corporations having a nexus with a small number of high-
regulation states may be subjected to onerous legislation and enforcement when 
doing business abroad, while similarly situated persons and corporations having a 
nexus with other states may be unencumbered by such regulatory restraints and 
their attendant high compliance costs. This imbalance may place the latter busi-
nesses at a competitive advantage vis-à-vis the former266 and gradually sap the 
former’s support for strict anti-corruption legislation.267

Therefore, to prevent a backlash in the fight against corruption, the enforcement 
playing field has to be levelled.268 Ideally, a levelled playing field consists of all 
states enforcing anti-corruption legislation with equal force. As in the short run 
this is not likely to occur, however, vigorously enforcing states could also level the 
playing field single-handedly by extending their jurisdictional assertions, e.g., by 
giving a broad interpretation to the territoriality or nationality principle, or resort-
ing to the universality principle. Extending a state’s jurisdictional arm may capture 
foreign corrupt practices that may otherwise go unpunished given other states’ 
enforcement failures, dent foreign businesses’ competitive advantages, and put 

were initiated in the United States, Germany, Greece, Italy, China, Hungary, Indonesia, and 
Norway. Cooperation between Germany and the United States was particularly close.

263 Weiss, supra n. 238, at p. 505 (‘informal agreements on the issue of international regulatory 
cooperation do exist, but it is not clear that they can provide the predictability and consistent 
calculation of penalties that are normatively desirable to avoid overdeterring investment in 
foreign projects. While it would not be undesirable if corruption and bribery disappeared en-
tirely, overdeterrence and the resulting reduction in investment are harmful from an efficiency 
standpoint’).

264 See on the system of concurrent jurisdiction in international law: C. Ryngaert, Jurisdiction in 
International Law, oxford University Press 2008, p. 127-129.

265 Compare Weiss, supra n. 238, at p. 504 (submitting that ‘it is one thing for a regulator to inform 
an interested state that it is investigating a firm, but it is quite another for that regulator to re-
frain from seeking fines within its grasp merely because of comity toward foreign regulators’).

266 Demas, supra n. 211, at p. 337 (arguing that strict FPCA enforcement ‘tends to place those 
companies operating in Africa with a US connection at a competitive disadvantage’).

267 Demas, supra n. 211, at p. 339.
268 Demas, supra n. 211, at p. 362-363. Note that US efforts to ‘universalise’ the criminality of 

corruption have now borne fruit, after the adoption of notably the UN and oECD Convention. 
While many states have duly implemented the provisions of these conventions, they have often 
failed to enforce them. Put differently, the legislative playing field may have been leveled, but 
the enforcement playing field not. Accordingly, the classic US complaint that US firms are put 
at a competitive disadvantage is still valid.
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pressure to bear on other (home) states to assume their responsibility in fighting 
foreign corruption.269 Arguably, when it comes to protecting global public goods, 
such as a corruption-free world, broad jurisdictional assertions may be tolerated, 
or may even seem necessary to improve worldwide compliance with shared inter-
national law standards. 

4.3 Asset recovery

Asset recovery provisions aim to assure that property that was taken from its right-
ful owner through corrupt practices is returned. Its goal is to tackle the economic 
incentive for corrupt acts: not only can the persons involved in corruption be held 
criminally or civilly liable (focus on the individual), but the proceeds from their 
corrupt acts can equally be seized (focus on the assets). Asset recovery has received 
increased attention in the international arena. Calls for the recovery of assets 
taken from developing countries during colonial times270 have been reinforced by 
allegations that European financial institutions shield money and assets from dic-
tators recently toppled during the Arab Spring.271 Furthermore, the current financial 
crisis increases the awareness that more transparency in the international financial 
system is necessary to prevent fraudulent and corrupt practices.

Asset recovery is included in international anti-corruption instruments.272 In 
addition, it is addressed by international financial regulations that are not (exclu-
sively) focused on anti-corruption, but which will obviously interact with the  
anti-corruption instruments.273 Examples are the Financial Action Task Force 

269 In the fight against climate change, this strategy has recently been adopted by the European 
Union. See Directive 2008/101/EC of 19 Nov. 2008 amending Directive 2003/87/EC so as to 
include aviation activities in the scheme for greenhouse gas emission allowance trading within 
the Community, OJ [2009] L8/3 (extending the European emissions allowance trading scheme 
to flights which arrive at or depart from an aerodrome situated in the territory of a member 
state, including to flights by aircraft registered in third states and flying over third states’ terri-
tory), as upheld by the European Court of Justice, Case C-366/10, The Air Transport Associa-
tion of America and Others, Judgment of 21 Dec. 2011.

270 See, e.g., M. Reppas, ‘Empty International Museums’ Trophy Cases of Their Looted Treas-
ures and Return Stolen Property to the Countries of origin and the Rightful Heirs of Those 
Wrongfully Dispossessed’, 36 Denver J. Int. L &Pol. (2007-2008) p. 93-124. Some critics have 
argued that asset recovery remains an empty tool as long as receiving countries do not have an 
adequate and honest bureaucratic structure in place to assure the assets are restituted to their 
rightful owner. 

271 ‘Europe should stop harbouring dictators’ blood money’, European Parliament press release, 
Feb. 6, 2012, available at <www.europarl.europa.eu>. Nevertheless, several financial institu-
tions did freeze the assets of fallen dictators, strengthened by UN Security Council resolutions 
imposing asset freezes, see, e.g., FATF, Laundering the proceeds of corruption’, July 2011, 
para. 23.

272 S. Bah, ‘La restitution des avoir sissus de la corruption dans les conventions anti-corruption 
internationales: une avancée conceptuelle et normative à la portée pratique limitée’, 1 Revue de 
Droit des Affaires Internationales (2010) p. 15-34.

273 An example are international accounting standards. Following the example of the FCPA, cer-
tain multilateral conventions such as the oECD Convention contain separate provisions on 
accounting standards. Imposing stringent accounting requirements to a certain extent brings 
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Re com mendations,274 the Basel Committee on Banking Supervision guidance275 
and the Wolfsberg Principles on Money Laundering, revised in May 2012.276 States’ 
obligations under these international financial instruments have to be read to-
gether with their obligations under international anti-corruption instruments. 

The provisions on asset recovery form a separate chapter in the UNCAC,277 
which reflects the importance attached to this issue.278 Especially developing 
countries made asset recovery provisions a priority during the UNCAC negotia-
tions279 and their efforts were strengthened by US support on this issue.280 Coupled 
to asset recovery is the need for international cooperation and assistance. Asset 
recovery implies costly efforts and complex procedures, for which developing 
countries often need the assistance of developed countries (not in the least because 
the proceeds of corruption often pass through Western banks, which are therefore 
best placed to identify suspicious transfers). Not surprisingly, the UNCAC chapter 
on asset recovery is preceded by a chapter on international cooperation and fol-
lowed by a chapter on technical assistance and information exchange.

Previous UN documents had paved the way for this UNCAC requirement of 
asset recovery. one of those documents was the UN Convention against Transna-
tional organized Crime and its provisions on money-laundering and confiscation 
and seizure.281 Another example is a 2001 UNGA Resolution,282 which called for 
increased cooperation to repatriate illegally transferred funds to the countries of 
origin and called upon all countries and entities concerned to cooperate in this 

the anti-corruption effort under the rigorous oversight of market and stock exchange watchdogs 
such as the SEC in the US The post-Watergate investigations in the US made several companies 
report alleged wrongdoings to, not accidentally, the SEC (Securities and Exchange Commis-
sion). See Cleveland et al., supra n. 10, p. 203.

274 The Financial Action Task Force (FATF) is an independent inter-governmental body that de-
velops and promotes policies to protect the global financial system against money laundering 
and terrorist financing, see <www.fatf-gafi.org>. See also the FATF report ‘Laundering the 
Proceeds of Corruption’ of July 2011.

275 <www.bis.org>. The Basel Committee on Banking Supervision has released guidance on the 
Prevention of criminal use of the banking system for the purpose of money-laundering (1988), 
Consolidated KYC Risk Management (2004) and Due diligence and transparency regarding 
cover payment messages related to cross-border wire transfers (2009), among others. 

276 <www.wolfsberg-principles.com>. The Wolfsberg Group is an industry-led initiative com-
prised of eleven global banks. The Group aims to elaborate standards on know-your-customer, 
money laundering and counterterrorism financing issues.

277 Chapter V, Arts. 51-59.
278 For a detailed assessment, see I. Carr, ‘Recovering the Proceeds of Corruption: UNCAC and 

Anti-Money Laundering Standards’, 2 J. Bus. L. (2011) p. 170-193.
279 Recent studies estimate a capital flight out of poorer countries of more than USD 1.2 trillion in 

2008, of which around USD 50.000 would be proceeds of corruption, see FATF, ‘Laundering 
the Proceeds of Corruption’, July 2011, para. 15, referring to Greenberg et al. (2009), Kar and 
Curicio (2011) and Baker (2005). StAR estimates indicate that around USD 5 billion has been 
recovered in the period 1995 to 2010, see <www.1worldbank.org/finance/star_site>.

280 Webb, supra n. 4, p. 207.
281 Arts. 6, 7 and 12, supra n. 58.
282 UNGA Resolution 55/188, Preventing and combating corrupt practices and illegal transfer of 

funds and repatriation of such funds to the countries of origin, 25 Jan. 2001.

http://www.bis.org
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respect. The Resolution further requested an expert group to also assess this topic 
of repatriation of transferred funds, to be reflected in the future UNCAC.283

Article 23 of the UNCAC on Laundering the Proceeds of Crime is formulated 
broadly, which is laudable. It goes beyond the laundering of money to cover the 
laundering of any property (inter alia company shares and luxury goods).284 The 
range of persons who can be held criminally liable is also far-reaching: persons 
knowingly assisting in the covering up of the proceeds of corrupt acts could include 
banks, lawyers and accountants,285 real estate agents, casino operators, antique 
traders and jewellers.286 In other words, as soon as a corrupt act takes place, it taints 
the whole chain of subsequent transactions. The proceeds of corruption can be 
recovered through either criminal or civil proceedings. Criminal proceedings require 
a prior criminal conviction which focuses on the corrupt individual. When a 
criminal conviction is impossible (e.g., the corrupt individual passed away or enjoys 
immunity) or otherwise unachievable, civil proceedings may be a good alternative. 
Such civil proceedings focus on the goods, tainted by an initial corrupt act, rather 
than on the corrupt individual. Hence, property can be seized through civil proceed-
ings without the user or owner being convicted for the initial corrupt act.287 Con-
fronted with the question whether such civil proceedings without the guarantees 
of a criminal procedure infringe human rights, a UK court has argued that civil 
forfeiture is a procedure in rem and is not covered by the UK Human Rights Act.288 
This allows for the standard of proof of ‘balance of probabilities’ rather than ‘be-
yond reasonable doubt’, as required in criminal proceedings. This may greatly 
facilitate the recovery of assets from corrupt acts, though of course this does not 
result in a criminal conviction of the culprits. one practical impediment to the 
forfeiture of the proceeds of corrupt acts is to quantify those proceeds. Identifying 
the value of the bribe is one step, but the actual benefit of the bribery for the bribe-
giver may be several times the amount of the bribe. A joint oECD-StAR (on the 
latter, see infra) report aims to tackle such difficulties through very detailed guid-
ance on the calculation of the actual benefit amounting from a bribe.289

283 UNGA Resolution 55/188, Preventing and combating corrupt practices and illegal transfer of 
funds and repatriation of such funds to the countries of origin, para. 5.

284 Carr, supra n. 278, p. 174-175.
285 Certain authors indicate that the role of lawyers and accountants in operationalizing the anti-

corruption provisions should not be underestimated, see Gantz, supra n. 15, p. 462. Evidence 
suggests that lawyers and accountants have strengthened the anti-corruption impetus of the 
FCPA by ensuring compliance by US clients, see Gantz, supra n. 15, p. 462. The ICC Rules 
explicitly list potential intermediaries that a company could use as conduits for corrupt acts, 
such as lawyers, accountants, consultants, resellers or subcontractors. 

286 Carr, supra, n. 278, p. 175.
287 See, e.g., former FATF Recommendation 3 (now renumbered Recommendation 4, entitled 

Confiscation and Provisional Measures) and para. 13 of the Best Practice Guidance Document 
on confiscation of Feb. 19, 2010. See also ‘A Good Practice Guide for Non-conviction-based 
Asset Forfeiture, Management of Returned Assets: Policy Considerations’, <www.1worldbank.
org/finance.star_site>.

288 Walsh v. Director of the Assets Recovery Agency, see Carr, supra n. 278, p. 182.
289 ‘Identification and quantification of the proceeds of bribery’, joint oECD-StAR analysis, Feb. 

2012, available at <www.oecd-ilibrary.org>.

http://www1.worldbank.org/finance/star_site/publications/management_returned.html
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The 1996 oAS Convention equally stresses the importance of asset recovery, 
requiring state parties to provide each other the broadest possible measure of as-
sistance in the identification, tracing, freezing, seizure and forfeiture of property 
or proceeds of corrupt acts.290 For the oAS Convention, cooperation is one of its 
two explicitly listed purposes, which again underlines the importance attached to 
it. The oAS Convention encourages states to assist in the investigation of corrupt 
acts by stipulating that the forfeited property may be transferred, all or in part, to 
another state party that assisted in the underlying investigation. This non-manda-
tory provision is coupled with the requirement that state parties afford one an-
other ‘the widest measure of mutual assistance’ when requested by a competent 
authority, as well as the ‘widest measure of mutual technical cooperation’.291

Not surprisingly, the AU Convention also requires state parties to freeze, seize, 
confiscate and repatriate the instrumentalities or proceeds of corruption.292 Under 
the oECD Convention, mutual legal assistance ‘to the fullest extent possible’ is 
obligatory,293 but no further provisions on asset recovery are included. The Con-
vention requires state parties to provide prompt and effective legal assistance for 
criminal investigations and proceedings concerning offences within the Conven-
tion’s scope,294 and also for non-criminal proceedings concerning a Convention 
offence against a legal person. If legal assistance is conditional upon the state 
party’s requirement of dual criminality, such dual criminality is deemed to exist 
for offences under the Convention’s scope. State parties can moreover not invoke 
bank secrecy against a request for legal assistance.295

In 2007, the World Bank and UNoDC launched StAR, the Stolen Asset Recov-
ery System. StAR works with developing countries and financial institutions in 
order to deny safe havens for the proceeds of corruption.296 After around three years 
of operations, StAR reported to have received requests for assistance from around 
23 countries.297 In addition, StAR published several best practice documents, 
a practitioners’ handbook and several other tools and guidance documents.298 

290 Art. XV.
291 Art. XIV.
292 Art. 16.
293 Art. 9. 
294 Belgium was criticized by the oECD for insufficiently implementing the Convention’s mutual 

assistance provisions. The latest available report (2008) indicates that Belgium had made mu-
tual assistance provisions more flexible, according to the oECD’s Recommendations, but only 
for certain countries; see the oECD Phase 2 Follow-up Report, supra n. 138, para. 5.

295 oECD Phase 2 Follow-up Report, supra n. 138. 
296 See StAR’s website, ‘About Us’, available at <www.1worldbank.org/finance.star_site>.
297 ‘Stolen Asset Recovery Update’, Dec. 2010, available at <www.1worldbank.org/finance.star_

site>.
298 Publications include the ‘Asset Recovery Handbook: A Guide for Practitioners’, ‘Barriers to 

Asset Recovery: An Analysis to the Key Barriers and Recommendations for Action’, ‘Politi-
cally Exposed Persons: Preventive Measures for the Banking Sector’, ‘A Good Practice Guide 
for Non-Conviction-Based Asset Forfeiture, Management of Returned Assets: Policy Consid-
erations’ and a policy note ‘Management of Returned Assets: Policy Considerations’; available 
at <www.1worldbank.org/finance.star_site>.

http://www1.worldbank.org/finance/star_site/publications/ar_handbook.html
http://www1.worldbank.org/finance/star_site/publications/barriers.html
http://www1.worldbank.org/finance/star_site/publications/barriers.html
http://www1.worldbank.org/finance/star_site/publications/politically_exposed.html
http://www1.worldbank.org/finance/star_site/publications/politically_exposed.html
http://www1.worldbank.org/finance/star_site/publications/management_returned.html
http://www1.worldbank.org/finance/star_site/publications/management_returned.html
http://www1.worldbank.org/finance/star_site/publications/management_returned.html
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Another interesting tool is StAR’s Grand Corruption Cases Database, which can 
be used to look for grand corruption cases in specific countries or involving spe-
cific companies or individuals.299

The success of asset recovery is to a large extent dependent on the regulation 
of the financial sector, such as rules on know-your-customer (KYC), mandatory 
registration of suspect transactions, record-keeping, bank secrecy, etc. Such finan-
cial regulations often complement and strengthen the success of anti-corruption 
instruments, though the risk exists that the two regimes may contradict each other 
on certain points.300 Corporate law as well impacts the success of asset recovery 
provisions. For example, a StAR report highlights the use of complex corporate 
vehicles to launder the proceeds of corruption. It details how the corporate veil 
shields the corrupt from investigations.301

Private actors play a crucial role in the successful enforcement of asset recovery 
provisions. Know-your-customer rules, for example, require banks to increase due 
diligence302 efforts for bank accounts of high-level politicians or large financial 
transactions.303 A limitation of such financial money laundering regulation is that 
it will probably only detect grand corruption and is only of limited use for identi-
fying and remedying petty corruption.304 other types of corruption also continue 
to fly below the radar of money laundering standards in general, including Article 
23 of the UNCAC. For example, the purchase of real estate or jewellery may be 
detected, but bribery in the form of offering expensive education, health care ben-
efits or a lucrative position to a bribe taker or his siblings cannot be detected by 
money laundering standards.305 Nevertheless, such limitations should not render 
us skeptical, but should merely underline the necessity of a comprehensive anti-
corruption approach. 

299 Available at <www.star.worldbank.org/corruption-cases/assetrecovery>.
300 For example, Carr indicates that the FATF Recommendation may conflict with the UNCAC 

provision as to the requirement of double criminality. The FATF Recommendation allows states 
to confiscate the proceeds of corrupt acts if it would have been a criminal offence if it had been 
committed within its territory, whether or not it was a crime on the country where the cor-
rupt act took place. The UNCAC, on the other hand, requires double criminality (‘However,  
offences committed outside the jurisdiction of a state party shall constitute predicate offences 
only when the relevant conduct is a criminal offence under the domestic law of the state where 
it is committed and would be a criminal offence under the domestic law of the state party imple-
menting or applying this article had it been committed there’). See Carr, supra n. 278, p. 180. 

301 ‘The Puppet Masters – How the Corrupt Use Legal Structures to Hide Stolen Assets and What 
to Do about It’, 2011, available at <www.1worldbank.org/finance.star_site>.

302 The due diligence obligation reflected in the FATF Recommendation are reminiscent of the 
due diligence concept put forward by the Ruggie framework and UN Guiding Principles on 
Business and Human Rights. Instead of imposing one-size-fits-all substantial rules, the due 
diligence concept, as a form of meta-regulation, requires banks and other private actors to 
identifypotential corrupt act(or)s. 

303 See, e.g., the FATF’s ‘Customer Due Diligence for Banks’ guidance of oct. 2001.
304 Carr, supra n. 278, p. 188.
305 Carr, supra n. 278, p. 189.
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4.4 Corruption and good governance 

As one author states, ‘Good Governance has become the catch-cry of the interna-
tional community.’306 It is not necessary to provide a full-fledged definition of good 
governance for the purposes of this contribution.307 It is clear, however, that cor-
ruption undermines specific values that are encompassed by the concept of good 
governance, such as transparency, accountability and the rule of law.308 Interna-
tional anti-corruption instruments frequently refer to those good governance val-
ues.309

Embedding corruption into the broader good governance framework mirrors 
the high degree of consensus on the detrimental societal impacts of corruption. 
Good governance measures aimed at tackling corruption can take various forms. 
For example, the disclosure by public officials of their privately held positions is 
one option that could prevent undesirable acts. The Iraq war unveiled the close 
connections between a private military firm, Halliburton, and Dick Cheney, former 
Vice-President of the US under the Bush administration, who was Halliburton’s 
CEo for several years.310 Allegations arose that Halliburton profited from important 
security contracts for the US government in Iraq and elsewhere, sometimes 
awarded without public tenders. As a public company, Halliburton is required to 
make certain disclosures in conformity with securities regulations. For positions 
held in non-public companies, other disclosure requirements may be required to 
promote transparency in potential conflicts of interest, outside of securities regula-
tion. Financial disclosure obligations imposed not on the company, but on the 
politicians may be one useful option to help unearth undesirable ties between 

306 A. Gillespie, ‘Good Governance, Corruption &Vote-Buying in International Forums’, 1 N.Z. 
Y.B. Int’l L. (2004) p. 103.

307 See for a fuller discussion inter alia J. Wouters and C. Ryngaert, ‘Good Governance: Lessons 
from International organizations’, in D.M. Curtin and R.A. Wessel (eds.), Good Governance in 
the European Union. Lessons from National and International Law, Schoten, Intersentia 2004, 
p. 69-104.

308 on the concept of good governance, see, e.g., N. Meiseil and J. ouldAoudia, ‘L’insaissisable 
relation entre “bonne gouvernance” et développement’, 59(6) Revue Economique (2008) 
p. 1159-1191. See also B. Pereira, ‘Ethique, gouvernance et corruption’, 7 Revue Française de 
Gestion (2008) p. 53-77.

309 See, e.g., the preamble to the UNCAC (‘… undermining the institutions and values of democ-
racy, ethical values and justice and jeopardizing sustainable development and the rule of law 
… the principles of proper management of public affairs and public property, fairness, respon-
sibility and equality before the law and the need to safeguard integrity and to foster a culture of 
rejection of corruption’); the preamble to the oECD Convention (‘Considering that bribery … 
raises serious moral and political concerns, undermines good governance …’) and the pream-
ble to the AU Convention (‘Cognizant of the fact that the Constitutive Act of the African Union, 
inter alia, calls for the need to promote and protect human and peoples’ rights, consolidate 
democratic institutions and foster a culture of democracy and ensure good governance and the 
rule of law’). See also Arts. 2.5 and 3 of the AU Convention.

310 See, e.g., ‘Halliburton Scandal Widens after Claims of Pressure to Award Lucrative Contracts’, 
published in the Financial Times on Nov. 11, 2004 and ‘Halliburton, the Second-Term Curse?’, 
published in the Washington Post on Nov. 9, 2004.
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politics and business. Halliburton’s activities would be an interesting case study 
in other respects as well, with various corruption allegations being raised against 
it, such as a non-disclosed change of bookkeeping rules (approved by the account-
ing firm Anderson, which filed for bankruptcy after investigators unearthed that it 
had destroyed papers related to the unorthodox bookkeeping of Enron) to alleg-
edly cover up losses and bribery allegations in Nigeria.311 obviously, no single 
example can corroborate generalized conclusions. Nevertheless, examples like the 
Halliburton story seem to suggest that corruption reflects a deeply entrenched 
corporate culture, which allows for the testing of legal boundaries in several aspects 
of the firm’s daily practices (the ‘escalation effect’ described in paragraph 4.6). It 
should come as no surprise then that unearthing one corruption scandal uncovers 
other corrupt practices within the same firm. 

Legal attempts to prevent potential conflicts of interests can take various degrees. 
Disclosure of simultaneous or previous positions for politicians or high level pub-
lic employees facilitates transparency. This is a form of ‘governance’ approach, in 
which transparency is presumed to lead to a form of self-regulation. Another option 
is the ‘regulatory’ approach, where the legislator imposes substantive rules instead 
of mere transparency-enhancing meta-rules. This could include an outright prohi-
bition to simultaneously hold (certain) public and private positions. 

Thus, the UNCAC requests state parties to ‘endeavor … to establish measures 
and systems requiring public officials to make declarations to appropriate au-
thorities regarding, inter alia, their outside activities, employment… from which 
a conflict of interest may result with respect to their functions as public officials’.312 
It might appear a lost opportunity that the UNCAC negotiators did not make this 
a mandatory provision. Mandatory disclosure of simultaneously held positions in 
the public and private sector would not only greatly enhance corruption prevention 
in developing countries, but also in developed countries. The oECD does not 
contain any similar provision, even though the risk of conflicts of interest in the 
transnational business transactions covered by it is tangible.

Like the UNCAC,313 the oAS Convention requests states to draft standards of 
conduct for public functions.314 Along the same lines, under the AU Convention, 
state parties commit to establish a body to draft a code of conduct for public of-
ficials and monitor compliance.315 The Council of Europe went beyond these efforts 
by publishing a Model Code of Conduct for public officials.316 The Model Code 
stipulates that the code of conduct becomes an integral part of the public official’s 
contract. It does not require public officials to make public any other position they 
hold in the private sphere, but to withdraw from any outside position that is incom-

311 ‘Halliburton, the Second Term Curse?’, supra, n. 310.
312 Art. 8.5.
313 Art. 8 of the UNCAC merely requests state parties to ‘endeavor to apply’ code of conduct for 

public officials.
314 Art. III.1.
315 Art. 7.2.
316 Appendix to Recommendation No. R (2000) 10, adopted on May 11, 2000.
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patible with or detracts from the proper performance of his duties as a public of-
ficial. In addition, he should notify or obtain approval from his supervisor if he 
wishes to accept certain (unspecified) positions outside of the public service.317

Another, related, topic is the financing of political parties.318 This topic provoked 
the most intense debate during the UNCAC negotiations.319 A Council of Europe 
Recommendation on corruption in the funding of political parties called those 
political parties a ‘fundamental element of the democratic system of states’.320 The 
Recommendation calls upon state parties to provide support to political parties that 
may however not interfere with their independence.321 States are also asked to make 
donations public, in particular above a fixed ceiling.322 As to donations from legal 
persons, states should require companies to register donations in the books and 
even to inform shareholders of the donation.323

During the UNCAC negotiations, Austria, France and the Netherlands proposed 
a provision that would have required state parties to adopt certain measures on the 
funding of political parties, including the declaration of donations exceeding a 
certain limit.324 However, the US fiercely opposed this proposition.325 The US had 
been strongly in favour of extending the oECD Convention to bribery of political 
party officials, even though this was not retained in the final text of the oECD 
Convention. The US feared that not including political party officials in the defini-
tion of public officials in the oECD Convention ‘would create a huge loophole for 
foreign countries, which could then channel illicit payments to party officials 
rather than government officials’.326 The US FCPA also covers bribery of a foreign 
political party, party officials or political candidates327 (on the condition that it is 
related to obtaining or retaining business). Nevertheless, the US held a different 
opinion as to the funding of political parties and did not want to include any strin-
gent mandatory provisions in the UNCAC. Its view eventually prevailed and the 
proposal by Austria, France and the Netherlands was deleted. The debate is to a 
limited extent reflected in two non-mandatory paragraphs, in which state parties 
are requested to ‘consider’ (i) to prescribe criteria concerning candidature for and 
election to public office, and (ii) to enhance transparency in the funding of candi-
datures for elected public office and, where applicable, the funding of political 

317 Arts. 15.1 and 15.2.
318 on this topic, see A. Heidenheimer, ‘Parties, Campaign Finance and Political Corruption: Trac-

ing Long-Term Comparative Dynamics’, in Heidenheimer and Johnston (eds.), supra n. 6, 
p. 761-776.

319 Webb, supra n. 4, p. 215.
320 Council of Europe Recommendation on common rules against corruption in the funding of 

political parties and electoral campaigns, Rec. N. 2003 (4) of 8 April 2003. 
321 Art. 1.
322 Art. 3.
323 Art. 5.
324 Proposals and Contributions Received from Governments: Austria, France and The Nether-

lands, UNDoc. A/AC.261/L.21 (2002).
325 Webb, supra n. 4, p. 217.
326 Gantz, supra n. 15, p. 486.
327 § 78dd.2(a)(2). Cleveland et al., supra n. 10, p. 205; Gantz, supra n. 15, p. 486.
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parties.328 Nevertheless, the UNCAC covers the corruption of a (national or foreign) 
public official for the benefit of, among others, another entity,329 which could be a 
political party. 

A recent report by TI on Belgium concluded that the country still does not have 
an independent control mechanism for the bank accounts of political parties.330 
The report suggests that political parties be required to publish their integral ac-
counts on their website and that the commission supervising these accounts be 
redesigned, so as to no longer be exclusively composed of members of parliament.

Good governance approaches to corruption are not limited to legal initiatives 
in the form of multilateral anti-corruption instruments or broader legislative efforts. 
There are less formalistic and more flexible options available. In the context of aid, 
for example, donors can exert additional caution when recipients of aid money 
intend to buy high-tech products for which there are only a handful of producers, 
as this more easily allows for corruption. In post-conflict settings where adequate 
state institutions are not yet installed, donors could prevent the immediate inflow 
of substantial aid.331 Furthermore, the structure of aid agencies themselves may 
impede robust anti-corruption monitoring. Donors focus on providing the aid, but 
much less on monitoring the (ab)use of aid. Staffing of aid agencies is often lim-
ited (especially for administrative staff), which further limits their capacity to focus 
on monitoring of aid disbursal. Additionally, donor budgets are often organized on 
a fiscal-year basis; employees are rewarded for the disbursal of the aid earmarked 
for that fiscal year, not for the impact or effectiveness of the money. Internal incen-
tives within aid agencies may thus further diminish the weight attached to ensuring 
that aid money is not diverted by corrupt practices. Cheng and Zaum add that there 
is no evidence that countries that actively implement anti-corruption measures 
actually receive more aid from international donors.332 The fight against corruption 
should therefore not exclusively be focused on transnational or even domestic 
legal instruments. A better yardstick to measure countries’ commitment to fight 
corruption on the ground is how countries use the tools already at their disposal 
(such as procurement and aid instruments) to implement their anti-corruption 
rhetoric.

328 Art. 7, paras. 2 and 4 UNCAC. 
329 Art. 15.
330 ‘Evaluatie van het nationale integriteitssysteem – België’, published by TI in May 2012, avail-

able at <www.transparencybelgium.be>, p. 30.
331 Cheng and Zaum, supra n. 165, p. 1-25. In such environments, donor countries also often focus 

on democratisation and the rapid organization of elections. However, those who profit most 
during the conflict presumably have the means to buy votes. often donors have to rely on the 
few local partners that remained active during the conflict. The limited choice of local partners 
to implement immediate aid programmes further diminishes the possibility to sanction corrupt 
partners.

332 Cheng and Zaum, supra n. 165.
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4.5 Corruption and human rights

Recently, the anti-corruption drive has been linked to human rights, arguably as 
part of a larger tendency to ‘humanize’ international law, i.e., putting the individ-
ual centre-stage.333 Especially the International Council on Human Rights Policy’s 
2009 study Corruption and Human Rights: Making the Connection334 as well as a 
conference (2009) and subsequent book publication (2010)335 of the Maastricht 
Centre for Human Rights have been instrumental in placing the impact of corrup-
tion on the enjoyment of human rights on the anti-corruption agenda. This may 
potentially steer this agenda away from anti-corruption crusaders’ traditional em-
phasis on criminal law as an instrument of coaxing corrupting and corrupted actors 
into compliance336 or its more recent attention for revenue transparency in the 
extractive industry.337

Proponents of making the connection between human rights and corruption are 
not simply engaging in an academic pastime. They are highlighting various prac-
tical advantages of framing corruption as a human rights issue, especially as regards 
developing and low-governance countries. Firstly, human rights framing arguably 
might garner more institutional and popular support for anti-corruption measures 
as it draws attention to the plight of victims of corruption. Secondly, in the face of 
inaction of the public prosecutor, a human rights approach may allow individual 

333 T. Meron, The Humanization of International Law, Den Haag, Nijhoff 2005. This ‘humaniza-
tion’ of international law has, for instance, also occurred in armed conflicts, where international 
human rights law has been considered to be applicable alongside international humanitarian 
law (i.e., the law that is specifically designed to regulated armed conflicts). See the seminal 
ICJ, Nuclear Weapons case, Advisory opinion, 8 July 1996, ICJ Reports 1996, para. 25 (‘The 
protection of the International Covenant of Civil and Political Rights does not cease in times 
of war, except by operation of Art. 4 of the Covenant whereby certain provisions may be dero-
gated from in a time of national emergency’) and J-M. Henckaerts and L. Doswald-Beck, ICRC 
(eds.), Customary International Humanitarian Law, Volume I: Rules, Cambridge University 
Press 2005, p. 299-305.

334 International Council on Human Rights Policy (ICHRP), Corruption and Human Rights: Mak-
ing the Connection, Switzerland, Versoix 2009.

335 M. Boersma and H. Nelen (eds.), Corruption and Human Rights: Interdisciplinary Perspec-
tives, Antwerp, Intersentia 2010. 

336 It is noted that the first paragraph of the Foreword to the UN Convention against Corruption 
draws a causal link between corruption and human rights (‘Corruption is an insidious plague 
that has a wide range of corrosive effects on societies. It undermines democracy and the rule of 
law, leads to violations of human rights, distorts markets, erodes the quality of life and allows 
organized crime, terrorism and other threats to human security to flourish’). The operational 
articles do not return to the issue, however.

337 See in particular the multi-stakeholder, ‘hybrid’ Extractive Industries Transparency Initiative 
(EITI), <www.eiti.org>; and the NGo initiative Publish What You Pay (PWYP), <www.pub 
lishwhatyoupay.org>. These initiatives require (multinational) corporations, typically in the 
extractive industries (oil, gas, mining), to disclose their payments to the host governments, and 
require the governments to disclose the funds thus received. EITI nor PWYP refer to human 
rights, although it is clear that transparency may prevent embezzlement and make governments 
more accountable vis-à-vis their populations in respect of the ways they spend the wealth gen-
erated by (foreign) corporations’ resource extraction activities. Note that these initiatives are 
essentially voluntary; as such, their successful coverage extends to only a handful of countries.
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victims of corruption to avail themselves of specific constitutional rights-based 
remedies against the government and government officials, in particular in common 
law countries,338 or alternatively of human rights-inspired tort remedies against 
private actors complicit in official corruption (e.g., the US Alien Tort Claims Act).339 
Thirdly, framing corruption as violating human rights may empower human rights 
monitoring bodies, including national human rights institutions,340 to look into 
issues of corruption, thus further strengthening the fight against corruption. And 
fourthly, as a related matter, human rights monitoring could usefully supplement 
corruption monitoring, which is currently perceived by pundits as overly subjec-
tive, inaccurate, and insufficiently action-oriented. Integrating corruption into 
human rights monitoring may notably allow for a human rights-based disaggrega-
tion of the ‘composite indexes’ typically used by anti-corruption watchdogs such 
as Transparency International.341 In particular, the impact of corruption on the lot 
of the most vulnerable groups could be introduced as a variable.342 This could in 
turn inform policy strategies that specifically target those groups, which arguably 
suffer most from corrupt practices.

As far as the link between human rights and corruption is concerned, the Inter-
national Council on Human Rights Policy distinguishes between direct human 
rights violations through corruption, indirect violations, and remote violations.343 
A straightforward example of the first category is a party to a court dispute bribing 
a judge with a view to obtaining a favourable judgment, thereby putting the op-
posing party at a disadvantage. The latter party could reasonably argue that the act 
of bribing violated his right to a fair trial, as enshrined in Article 14 ICCPR or 

338 J. Hatchard, ‘Adopting a Human Rights Approach towards Combating Corruption’, in Boersma 
and Nelen (eds.), supra n. 335, p. 7, 17-18. 

339 See for a critical exploration: C. Rose, ‘The Application of Human Rights Law to Private Sector 
Complicity’, 24 Leiden J. Int’l L (2011) p. 715.

340 Some national human rights institutions already have a specific competence to investigate cor-
ruption. See, e.g., Art. 218(a) of the Constitution of Ghana (1992), empowering the Commission 
on Human Rights Administrative Justice, i.e., the Ghanaian national human rights institution, 
to ‘investigate complaints of violations of fundamental rights and freedoms, injustice, corrup-
tion, abuse of power and unfair treatment of any person by a public officer in the exercise of 
his official duties’ (emphasis added), and specifying in (e) that the Commission is mandated to 
‘investigate all instances of alleged or suspected corruption and the misappropriation of public 
monies by officials and to take appropriate steps, including reports to the Attorney-General and 
the Auditor-General, resulting from such investigations’.

341 At length G. De Beco, ‘Monitoring Corruption from a Human Rights Perspective’, 15 Int. J 
Human Rights (2011) p. 1107.

342 De Beco suggests to base the framework for monitoring corruption from a human rights per-
spective on the structural-process-outcome indicator framework developed by the oHCHR. 
This framework used structural indicators (measuring a state’s intention to abide by human 
rights standards), process indicators (measuring the efforts undertaken by states to implement 
human rights), and outcome indicators (measuring a state’s actual human rights performance). 
De Beco, supra n. 341, at p. 1115-1116; oHCHR, Report on Indicators for Monitoring Compli-
ance with International Human Rights Instruments, HRI/MC/2006/7, 11 May 2006; oHCHR, 
Report on Indicators for Promoting and Monitoring the Implementation of Human Rights, 
HRI/MC/2008/3, 6 June 2008.

343 ICHRP report, supra n. 334, p. 26-27.
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Article 6 ECHR. An example of the second category – indirect violation – is the 
rigging of a construction tender through corruption, in favour of one bidder who 
might not necessarily comply with adequate health and safety standards, thereby 
violating residents’ right to safe, healthy and adequate housing as enshrined in 
Article 11(1) ICESCR. Another example is the existence of a de facto requirement 
to pay user fees for services which are supposed to be freely available, such as 
education – which in the latter instance violates the right to education.344 A remote 
human rights violation through corruption may consist of the rigging of an election 
which results in police repression of demonstrations, resulting in the violation of 
protesters’ rights to life and physical integrity. Hovering between indirect and re-
mote violations is the adverse impact of embezzlement on the public funds avail-
able for realizing, and in particular ‘fulfilling’, (economic and social) human 
rights.345

More generally, it is arguable that any act of corruption violates the principle 
of non-discrimination/right to equality, as enshrined in Article 26 ICCPR, in that 
the very essence of an act of corruption is that it unjustifiably favours the corrupt-
ing person over other similarly situated persons. At the same time, it should be 
noted that the fight against corruption may come with its own human rights prob-
lems, as it may put the presumption of innocence into jeopardy. This may occur 
when the law requires that the individual provide a satisfactory explanation of his 
high standard of living – thus effectively shifting the burden of proving an offense 
at least in part from the law-enforcement agencies to the individual.346

In spite of its proclaimed advantages, it is not clear whether the promises raised 
by advocates of the connection between human rights and corruption can be fully 
met. There is no empirical evidence of the proposition that the public does not 
sufficiently realize that corruption compromises the enjoyment of their human 
rights, nor is it given that this public, if it did, would bring more pressure to bear 
on the government to step up its efforts against corruption. In addition, the above 
categorization of direct, indirect, and remote violations may serve useful didactic 
purposes, but it is highly doubtful whether the causal link between the act of cor-
ruption and the violation of human rights is in all these cases sufficiently strong to 
attract legal responsibility for the corrupter, the corrupted, or the state.347 Moreover, 

344 See at length on violations of the right to education through corruption: M. Boersma, ‘Corrup-
tion as a Violation of Economic, Social and Cultural Rights: Reflections on the Right to Educa-
tion’, in Boersma and Nelen (eds.), supra n. 335, p. 51-90.

345 Compare Rose, supra n. 339, p. 718-719 (‘Corrupt acts may inhibit such progressive realiza-
tion when they involve the state’s diversion of resources away from the provision of public 
services, thereby diminishing any improvement or progress’).

346 See notably Art. 20 of the UN Anti-Corruption Convention (‘Subject to its constitution and 
the fundamental principles of its legal system, each State Party shall consider adopting such 
legislative and other measures as may be necessary to establish as a criminal offence, when 
committed intentionally, illicit enrichment, that is, a significant increase in the assets of a public 
official that he or she cannot reasonably explain in relation to his or her lawful income.’

347 Compare D. Nelken, ‘Corruption and Human Rights: An Afterword’, in Boersma and Nelen 
(eds.), supra n. 335, p. 241, 246 (submitting that what proponents ‘describe as a “remote link” 
– and perhaps even some examples of indirect links – may be problematic not because of a lack 
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it is not clear whether the procedural advantage of empowering human rights 
monitoring bodies to investigate cases of corruption will fully materialize. So far 
these bodies have not, or at least hardly, considered corruption to fall within their 
mandate, and it may not even be appropriate for them to do so, as a focus on cor-
ruption as a human rights violation might divert scarce resources away from human 
rights violations where causality and the identity of the perpetrators are not con-
tested. And finally, it is unclear, to say the least, whether victims of private sector 
corruption can really avail themselves of international human rights-based civil 
remedies against corporations complicit in government corruption, embezzlement 
or bribery. Apart from the obvious problem of identifying a relevant forum to hear 
such cases (US federal courts acting under the Alien Tort Claims Act could pos-
sibly qualify), it is doubtful whether, in the current state of international law, private 
actors can be complicit in violations of international human rights law (as opposed 
to international criminal law),348 whether private actors are bearers of duties under 
international human rights law (arguably, only states are), and whether the stand-
ard of constructive knowledge (‘should have known’) suffices for a corporation to 
be held complicit in governmental corruption affecting human rights.349

More fundamentally, and also more controversially, some authors have submit-
ted that linking corruption with human rights may undermine rather than further 
the cause of human rights, in that it entrenches a neo-liberal world view of devel-
opment that attributes the absence of economic growth in developing countries to 
good governance failures within these countries rather than to fundamentally un-
equal power relations between the global North and the global South.350 They argue 

of scientific causation but because law sets limits to what it is prepared to consider as a connec-
tion that creates legal responsibility’ (original emphasis).

348 It is not disputed that natural persons can be complicit in international crimes. See, e.g., Art. 25 
of the Rome Statute of the International Criminal Court. Under the Rome Statute, the ICC does 
not have jurisdiction over non-natural persons, such as corporations, but this need not mean 
that under general international criminal law the criminal responsibility of such corporations 
can duly be engaged. Note that Rose, drawing on Clapham, applies Art. 16 of the ILC articles 
on state responsibility per analogiam to corporate complicity in state violations of international 
human rights law. Rose, supra n. 339, p. 726; A. Clapham, The Human Rights Obligations of 
Non-State Actors, oxford University Press 2006, p. 266.

349 on these grounds, Rose, supra n. 339, p. 736, logically concludes that ‘it seems that interna-
tional law is not yet capable of capturing private sector complicity in human rights violations 
such as these’. Note however the Report of the Special Representative of the Secretary-General 
on the issue of human rights and transnational corporations and other business enterprises, J. 
Ruggie, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations 
“Protect, Respect and Remedy” Framework’, UN Doc. A/HRC/17/31 (2011), emphasizing, as 
the second pillar of the Framework, the ‘corporate responsibility to respect human rights’.

350 This argument has been made most pointedly by M. Goodwin and K. Rose-Sender. ‘Linking 
Corruption and Human Rights: A Most Unwelcome Addition to the Development Discourse’, 
in Boersma and Nelen (eds.), supra n. 335, p. 221-240. But see also Rose, supra n. 339, p. 717 
(submitting that ‘the loose invocation of human rights rhetoric in anticorruption literature may 
actually weaken the normative value of human rights law, particularly economic and social 
rights’, that‘legal responses to corruption should be confined to the fairly specialized criminal 
legal regimes on money-laundering, bribery, and stolen asset recovery’, and also highlighting 
‘improvements in contract and revenue transparency’).
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that the world’s focus on corruption in development studies finds its roots in a 
Western-backed ideology that distrusts the state and state actors, and designs rules 
that shackle the state. Institutional development actors, so this argument goes, have 
imposed this ideology on developing countries and have required good governance, 
including the taking of anti-corruption measures, by local recipients of aid.351 By 
now wedding the good governance/anti-corruption model of development to a 
human rights discourse, the detractors of linking corruption with human rights 
posit essentially that the good governance advocates may immunize their ideo-
logical model against fair criticism: there being an international consensus on the 
fundamental importance of human rights, attacks on anti-corruption efforts can 
easily be framed as unacceptable attacks on human rights proper. 

In our view, while detractors of making the connection between corruption and 
human rights are to be credited for challenging the pensée unique regarding the 
framework linking development, good governance, anti-corruption, and human 
rights, they appear to overstate their claim. For one thing, the risk of human rights 
forfeiting their emancipatory potential when being made subservient to one par-
ticular development model seems to be exaggerated. Throughout history, ideologists 
have relied on legal tools and legal techniques to further their world view, without 
law – and more recently human rights – necessarily being discredited as an instru-
ment of regulation and emancipation.352 Thus, arguably, human rights considerations 
can still inform alternative development models that highlight a global or Western 
responsibility for developmental problems. 

At bottom, the detractors may not so much criticize the adverse effects which 
corruption may have on human rights – effects which they may duly recognize, at 
least in individual cases. Rather, they may question whether anti-corruption truly 
furthers a collective right to development, or even a more diffuse general concept 
such as human dignity. These are questions of political economy which lawyers 
are not particularly well-placed to answer. 

Concluding, the proponents of linking corruption to human rights have rightly 
drawn attention to the victims of the offence of corruption, an offense that has 
historically been considered as a victimless crime – an attribute that may not have 
particularly furthered vigorous enforcement. These efforts have been somewhat 
blunted by the elusiveness of determining an exact causal link between instances 
of corruption and violations of human rights; in particular, the impact of corruption 
on the enjoyment of economic, social and cultural rights – an impact which may 

351 See on the emphasis which the World Bank places on good governance and anti-corruption as 
a means of alleviating poverty: <www.worldbank.org/wbi/governance>.

352 There is for instance some evidence that reliance on a ‘thin’ rule of law in apartheid South 
Africa, a notion which emphasized the human rights of only a minority, has set the stage for 
the entrenchment of a ‘thicker’ rule of law, which encompasses values such as human rights for 
all, public participation and accountability of government, in post-apartheid South Africa. See 
E. Schmid, ‘Thickening the Rule of Law in Transition: The Constitutional Entrenchment of 
Economic and Social Rights in South Africa’, in E. Kristjansdottir et al. (eds.), International 
Law in Domestic Courts: Rule of Law Reform in Post-Conflict States, Antwerp, Intersentia 
2012, p. 59-82. 
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be potentially wide-ranging, but also diffuse, and lacking individualization – has 
proved hard to measure. In any event, more social science research into the 
causal link between corruption and human rights appears called for. But at the same 
time, assuming that such a causal link could be established in certain situations, 
lawyers may want to ascertain what degree of responsibility is legally relevant to 
attract liability under human rights law. This, in turn, may greatly facilitate the role 
that human rights bodies might play in monitoring corruption, and thus ensure that 
the discourse linking human rights with corruption has real practical conse quences. 

4.6 Corruption in the private sphere

The main focus of the international anti-corruption efforts lies on acts of corruption 
involving a public official.353 The traditional definition of corruption, the abuse of 
public office for private gain, does not easily allow for an application to corrupt 
acts in the purely private sphere.354 First, private corruption by its very definition 
does not involve an abuse of any public office.355 Second, it does not necessarily 
involve private gain. For example, corporate corruption by an employee may be 
solely focused on higher profits or another benefit for the company, without any 
benefit for the employee himself.356

Corruption scandals erupting in the private sphere such as the Enron scandal, 
or the influence of lavish dinners or trips organized by pharmaceutical companies 
on doctors’ prescription behaviour,357 demonstrate that the focus on the abuse of 
public sector corruption may be too narrow. 

353 R. Gomez Monsivais, ‘La luttecontre la corruption des fonctionnaires’, 94 Revue Française 
d’Administration Publique (2000), p. 231-240; J. Godchot, ‘La corruption dans le service pub-
lic’, 314 La Revue Administrative: Histoire, droit, société (2000), p. 215; A. Blois, ‘Infraction 
de corruption d’agent public étranger et procédure pénale nationale’, 2 Revue de Droit des 
Affaires Internationales (2006) p. 217-228.

354 Fleming and Zyglidopoulos, supra n. 22, p. 5-6. 
355 The use of the term ‘private corruption’ does not imply that the consequences of the corrupt act 

remain exclusively private. For example, if doctors prescribe more highly priced medication 
because of lobbying by a pharmaceutical company, this has repercussions for the budget of of-
ficial health care institutions that reimburse the patients. Similarly, if a listed company produces 
false financial statements, this misleads the financial regulatory institutions and may impose a 
huge cost on the public treasury in case the company goes bankrupt, as was the case for Enron, 
for example. Another example is bribery in order to be admitted to an elite private university. 
Again, this does not involve the bribery of a public official but has important consequences 
beyond the purely private remit. Consequently, ‘private’ corruption is used to denominate cor-
rupt acts that do not imply the active involvement of a public official, but does not mean that 
the consequences of the corrupt act necessarily remain within the purely private sphere.

356 Fleming and Zyglidopoulos, supra n. 22, p. 5 and 7.
357 D. Blumenthal, ‘Doctors and Drug Companies’, 351 NEJM (2004) p. 1185-1890, with refer-

ence to R. Moynihan, ‘Who Pays for the Pizza? Redefining the Relationships between Doctors 
and Drug Companies’, 326 BMJ (2003) p. 1193-1996. Even in the absence of exaggerated 
benefits being offered to doctors, the mere promotional activities by pharmaceuticals in the 
sense of information sessions to physicians have not been proven to increase the quality of pre-
scription behaviour. on the contrary, one study suggests higher prescribing frequency, higher 
costs and lower prescribing quality, see G. Spurling et al., ‘Information from Pharmaceuti-
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Detecting certain types of corruption in the private sphere may be even more 
difficult than in the public sphere. For example, it may be less difficult to detect 
that a tender has been corrupted if the offer is granted to a company that charges 
fees above the average level, or that a public employee has been appointed who 
does not meet the official requirements, than to detect that a doctor has been influ-
enced in his prescription behaviour, or that a company offers a put option to an-
other company that is recorded in the books much below the actual market value. 
For those who are forced to offer a bribe to a public official for, e.g., a driving li-
cense, it may be easier to be at least aware of the bribery and speak out against it, 
than it is for the doctor’s patient or the company’s shareholders to find out about 
corrupt practices. Corrupt acts in the purely commercial sphere may, due to their 
vast complexity or technicality, be especially hard to unearth – as the example of 
Enron demonstrates. 

A useful understanding of the complex phenomenon of corporate corruption 
was provided by Fleming and Zyglidopoulos.358 They explain corporate corruption 
from a three-fold angle. First, any corrupt act is performed by an individual 
(agency). Second, an individual may be more or less induced to engage in corrupt 
practices depending on the organizational pressure within the company (structure). 
Third, once an organization condones one corrupt act, this quickly leads to a snow-
ball effect (escalation).359 This three-level view (agency – structure – escalation) 
demonstrates the importance of not only prosecuting individuals, nor exclusively 
companies, but to look at the interplay between both. In addition, it underlines the 
importance of intra-company policies against corruption and regular trainings. 
Moreover, it shows the importance of tackling early-stage forms of corruption, 
such as insider trading before IPos, relatively small financial misrepresentations 
or even anti-competitive behaviour such as price-fixing.360 These acts may be 
symptoms of the contaminating disease of an evolving corrupt corporate culture. 

A study on the effects of corruption on cross-border corporate acquisitions re-
vealed that the shareholders of the target company in a country affected by corrup-
tion pay a price for the corrupt culture in their country.361 The study found no 
evidence that domestic corruption would constitute a significant barrier for foreign 
investment, only that the shareholders of the local target pay the price in terms of 
a lower premium price for their shares, with an average of a 20% premium loss.362 
Local corruption may not only affect the type of investment made (local start-up 
or takeover, which in turn may alter the extent of the transfer of technology and 
transaction opportunities for local firms) and the merger premiums paid by foreign 

cal Companies and the Quality, Quantity, and Cost of Physicians’ Prescribing: A Systematic  
Review’, 7(10) PLoS Medicine (2010) p. 1-22. In the US, in 2001, the ratio of pharmaceutical 
sales representative to physicians was 1:4.7, see Blumenthal, supra n. 357, p. 1185-1890.

358 Fleming and Zyglidopoulos, supra n. 22.
359 Fleming and Zyglidopoulos, supra n. 22, Preface, viii.
360 Fleming and Zyglidopoulos, supra n. 22, p. 2-3 and 6.
361 U. Wetizel and S. Berns, ‘Cross-Border Takeovers, Corruption and Related Aspects of Govern-

ance’, 6 J. Int. Bus. Stud. (2006), p. 786-806.
362 Wetizel and Berns, supra n. 361, p. 802.
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investors, but it may also play a role in the overall valuation of transnational cor-
porations (TNC) that operate in corrupt countries, as well as the type of their local 
transactions. As to a TNC’s overall valuation, a study on this issue found that the 
overall valuation of TNCs is lower if they operate primarily in countries with a 
high degree of corruption.363

During the UNCAC negotiations, the subject of private sphere corruption was 
one of the more contentious topics. The EU took the lead in favour of addressing 
private sphere corruption, but the US rejected this.364 Eventually, it was decided 
to include non-mandatory provisions on private sector corruption in the UNCAC. 
State parties ‘shall consider’ criminalizing active and passive bribery and embez-
zlement in the private sector.365 The prevention-valve is somehow less free-stand-
ing, requiring that state parties ‘shall take measures’ to prevent private sector 
corruption, even though this requirement is softened by adding ‘in accordance with 
the fundamental principles of its domestic law’.366 The reason for the US’ resistance 
to criminalize private sector corruption was that US business feared it would lead 
to lawsuits in foreign courts over contract and procurement irregularities.367

At the soft law level, the UNGA Resolution adopting the International Code of 
Conduct for Public officials explicitly 

[u]rges Member States carefully to consider the problems posed by the international 
aspects of corrupt practices, especially as regards international economic activities 
carried out by corporate entities, and to study appropriate legislative and regulatory 
measures to ensure the transparency and integrity of financial systems and transac-
tions carried out by such corporate entities.368

Along the same lines, the introductory language of the UNGA Resolution adopting 
the UN Declaration against Corruption in International Commercial Transactions 
‘[e]ncourages private and public corporations, including transnational corporations, 
and individuals engaged in international commercial transactions to cooperate in 
the effective implementation of the Declaration’. 

363 This suggests that investors are aware of the risks related to corruption; see Ch. Pantzalis et 
al., ‘Corruption and Valuation of Multinational Corporations’, 15 J. Emp. Fin. (2008), p. 387-
417. The study was limited to US TNCs, where the perceived risks of corrupt practices may be 
deemed higher than for non-US TNCs due to the strict provisions of the FCPA. If the TNC has 
a certain level of intangible assets, this conclusion no longer holds. A firm of which its main 
asset is, for example, technological know-how, provides less opportunities to extract bribes 
than a mining company that undertakes a large number of road transports, which can easily 
be blocked when no bribe is paid. Because of high transaction costs in countries seriously af-
fected by corruption, it is more advantageous for TNCs with a high level of intangible assets to 
internalize their operations, rather than entering into (costly) corrupt transactions with external 
firms in the corrupt country: Wetizel and Berns, supra n. 361, p. 387 and 414. 

364 Webb, supra n. 4, p. 213. 
365 Art. 21-22 UNCAC. 
366 Art. 12 UNCAC.
367 Webb, supra n. 4, p. 214.
368 UNGA Res. 51/59 adopting the UN International Code of Conduct for Public officials (supra 

n. 54), para. 7.
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In September 2006, the International Chamber of Commerce issued a memo-
randum to the oECD Working Group on Bribery in International Business Trans-
actions, in which it recommended the oECD to amend the oECD Convention so 
as to include private sector corruption. The Memorandum holds that 

private-to-private corruption, even though it does not directly affect public trust 
vested in public officials, undermines the smooth functioning and credibility of free, 
open and global competition. By adding an artificial and unwarranted element to the 
cost of business, it distorts the terms of exchange of international business transac-
tions and penalizes loyal market participants.369

In short, the almost exclusive focus on public sphere corruption may glance over 
a large part of corrupt acts. Pressure is mounting to pay more attention to private 
corruption, especially to corporate corruption. The recent financial crisis and the 
resulting rise in popular suspicion of corporate greed may provide a further incen-
tive to broaden up the scope of anti-corruption instruments to the private sector. 

5. CoNCLUSIoN

5.1 Concluding remarks

The international anti-corruption legal framework has been substantially strength-
ened in the past two decades, with impressive progress being made at both global 
and regional levels. Nevertheless, the work is far from over. For example, the AU 
Convention is currently not girded by any tangible monitoring mechanism. Even 
more remarkable is the absence of a regional Asian anti-corruption instrument.370 
Notwithstanding the progress made on the international level, ‘the battlefield upon 
which this war is lost or won remains national’.371 In order to bring this struggle 
to a good end, international monitoring of national implementation and enforce-
ment could use an extra impetus, similar to the oECD or GRECo monitoring 
mechanism. 

369 ICC, Recommendations by the International Chamber of Commerce (ICC) on further provi-
sions to be adopted to prevent and prohibit private-to-private corruption – Memorandum to the 
oECD Working Group on Bribery in International Business Transactions’, 13 Sept. 2006.

370 The Asian Development Bank (ADB) has published anti-corruption reports and strategies, such 
as ‘Corruption – our Framework Policies and Strategies’, published in July 1998, ‘Anti-Cor-
ruption Policies in Asia and the Pacific – The Legal and Institutional Frameworks for Fighting 
Corruption in Twenty-one Asian and Pacific Countries’, published jointly with the oECD in 
Nov. 2000, ‘Integrity Principles and Guidelines’, published in oct. 2010 and the Annual Re-
ports issued by the ADB’s office of Anti-Corruption and Integrity to the ADB’s President. See 
<www. adb.org>.

371 A. Mungio-Pippidi a/p/, ‘Contextual Choices in Fighting Corruption: Lessons Learned’, Nor-
wegian Agency for Development Cooperation, Report 4/2011, 82.
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one scholar stated that, ‘incorruptible governments can be constructed only 
using incorruptible citizens as their bricks and mortar’.372 Without a doubt, dis-
couragement and prosecution of corrupt practices is not only obtained through 
international monitoring bodies or national prosecutions. The moral condemnation 
of corruption should ideally reach such a critical mass that the sheer reputational 
risk related to corruption is in itself a powerful disincentive.373 In addition, more 
lenient sentencing guidelines for companies with a strong internal prevention and 
detection system may provide additional incentives to establish such internal 
guidelines and monitoring procedures; these will presumably be strongly influenced 
by international standards and guidance.374

The battle has not been won yet. As a recent article concluded, ‘[t]he donor 
community has spent too much time discussing the dynamics of international crime 
and corruption, and too little time apprehending the thieves’.375

5.2 Further points for discussion

Definition of corruption
– Certain developing countries and scholars have argued that any definition of 
corruption should exclude traditional cultural practices of gift-giving. How-
ever, one should rest assured that the main trust of anti-corruption achievements 
is not undermined by allowing certain practices to re-enter through the back door. 
The current mainstream definition of corruption, namely the offering, promising 
or giving (or the request or receipt) of an undue advantage to (or by) a public of-
ficial to act or refrain from acting in the exercise of his functions, can be inter-
preted as allowing for socially accepted practices. The reasoning of the Korean 
Supreme Court could be followed: instances of ‘social courtesy’ should be seen as 
corrupt acts if they aim to alter an official’s behaviour. 
– Certain anti-corruption instruments exclude so-called facilitation payments 
from their scope. These are payments not made to obtain an undue advantage, but 
merely to obtain at a faster pace a service to which the bribe-giver has a legal right. 
It is overly positivistic to allow such payments on the grounds that they are 
strictly speaking not intended to ‘obtain or retain’ business. The determining cri-
terion should be whether or not the payment altered an official’s behaviour – with 
facilitation payments changing at least the speed of a procedure. If the aim of 

372 G. Caiden et al.., Where Corruption Lives, Kumarian Press 2001, p. 1. 
373 Gantz, supra n. 15, p. 464. 
374 The US Sentencing Commission issued sentencing guidelines for both individuals and organi-

zational offenders. These guidelines stipulate that the level of the appropriate penalty will be 
directly influenced by ‘the prior diligence of an organization in seeking to prevent and detect 
criminal conduct’. See Cleveland et al., supra n. 10, p. 217.

375 S. Berkman et al., ‘The Fight against Corruption: International organizations at a Cross-
Roads’, 15(2) J. Fin. Crime (2008) p. 124-154, referred to in D. Petkoski et al., ‘Collective 
Strategies in Fighting Corruption: Some Intuitions and Counter Intuitions’, 88 J. Bus. Ethics 
(2009) p. 815-816. 



97

anti-corruption instruments is to tackle and alter a corrupt mentality within soci-
ety, excluding facilitation payments defeats the purpose. 

Focus on the supply or demand side of corruption
– For corruption of foreign public officials, the UNCAC makes a distinction be-
tween active and passive corruption. It requires member states to criminalize 
active corruption (i.e., the promise, offering or giving of a bribe – often by or on 
behalf of foreign companies) of foreign public officials. on the other hand, it only 
recommends the criminalisation of passive corruption (i.e., the solicitation or ac-
ceptance of a bribe). Legally speaking, this distinction does not make much sense: 
if offering a bribe should be criminalized, so should accepting a bribe...

Exercise of jurisdiction over foreign corrupt practices
– A number of grounds for jurisdiction are expounded in the relevant anti-corrup-
tion conventions which apply to the prosecution of foreign corrupt practices. Rely-
ing on these principles, some Western countries have recently stepped up efforts 
to prosecute corrupt foreign practices of businesses that have a territorial or per-
sonal link with those states. Given the low level of anti-corruption enforcement in 
a number of developing countries, it is submitted that the exercise of extraterrito-
rial jurisdiction should be further expanded, with a tenuous personal or territorial 
link – or even no link at all – sufficing for a lawful exercise of jurisdiction.

Human rights
– Human rights lawyers have recently emphasized the detrimental impact of cor-
ruption on the enjoyment of human rights, notably in developing countries. Atten-
tion for the plight of victims of corruption rightly demands attention within the 
discourse of human rights. It is argued that human rights are more than a rhetorical 
device and that the framing of corruption as a human rights issue furthers the fight 
against corruption. However, more research is needed as to what causal links be-
tween specific acts of corruption and specific human rights violations can trigger 
legal liability. 

Private sector corruption
– Traditionally, the multilateral anti-corruption instruments have focused (some-
times exclusively) on corruption of public officials. If the bribery of public officials 
could be eradicated, this would indeed be a major achievement. However, there is 
no reason to exclude a priori purely private forms of corruption. Anti-corruption 
instruments aim to send a strong signal to society and break through the défaitisme 
that corruption is ‘simply the way things are’. It would defeat the purpose of such 
instruments if private forms of corruption nevertheless remain unchallenged. 

Measuring corruption & public exposure
– The actual occurrence of corruption is virtually impossible to measure. The 
perception of corruption may therefore provide the best alternative variable. Trans-
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parency International’s Corruption Perception Index (CPI) has a virtual monopoly 
on ranking countries according to their perceived corruption score. The individual 
country scores are often quoted in the international press, country reports, and 
expert documents on corruption. As described above, the input data for the CPI are 
not unchallenged. one option to face the criticisms is for TI to streamline its data 
gathering process, bringing more coherence to the questions asked and to the selec-
tion of interviewers and the interviewees. Another option is that another organiza-
tion – the World Bank or the oECD comes to mind – launches its own corruption 
measurement, based on alternative data inputs and research methods, counterweigh-
ing TI’s ‘monopoly’. As oECD reports on inter alia the Netherlands and Belgium 
have indicated,376 the mapping of corruption would be greatly enhanced if na-
tional authorities would make a greater effort to compile statistics on the phenom-
enon. 

Preventive anti-corruption measures by international actors
– As mentioned above (4.4), the assessment of the fight against corruption should 
not exclusively be focused on transnational legal instruments. A better yardstick 
to measure countries’ actual commitment to fight corruption is how they use the 
tools already at their disposal (such as procurement and aid instruments) to walk 
their anti-corruption talk. 

376 Netherlands Phase 2 Follow-up Report, supra n. 174 and Belgium Phase 2 Follow-up Report, 
supra n. 138.
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1. INTRoDUCTIoN

1.1 Fighting corruption: the public/private dichotomy and private 
international law

Corruption and corrupt behaviour, such as bribing, is a phenomenon of all times 
and it exists at different levels and in different degrees in every country. Recent 
studies focussing on the European Union (EU) have revealed that corruption is by 
no means an occurrence that can be associated only or primarily with African, 
Asian, and Latin-American countries.1 Globalisation and social changes have in-
creasingly raised awareness of corruption and the effects that it has on economic 
development and social well-being. In the 1990s, initiatives like Transparency 
International generated a global movement against corruption in the public sector 
as well as in international business on account of corporate social responsibility.2 
This has resulted in the establishment of an extensive global and regional regula-
tory framework, complementary to existing national legislation prohibiting cor-
ruption.3 on a global scale, the primary convention is the UN Convention against 
Corruption (UNCC) of 2003. on the regional level, the oECD Convention on 
Combating Bribery of Foreign Public officials in International Business Transac-
tions of 1997 was a breakthrough. In the EU, combating corruption is currently 
also considered to be a priority.4 

Traditional responses to corruption focus on prevention and punishment through 
criminal law. Today as well, most conventions and national laws concerning cor-
ruption address it predominantly as a matter of public interest, and seek criminal 
repudiation. However, corruption does not only evade public order − it often takes 
place within a business context and has a serious impact on commercial relation-
ships. The involvement of private law in combating corruption is much less pro-
nounced. However, more recently the use of private law measures to tackle 
corruption and particularly to remedy the consequences of corruption has gained 
interest both in legislation and in the scholarly debate.5 An important turn in the 

1 See inter alia Transparency International, ‘Money, Politics, Power: Corruption Risks in Eu-
rope’, National Integrity Assessment report, 6 June 2012; Special Eurobarometer 374, 15 Feb. 
2012, European Commission – Press release IP/12/135 Eurobarometer: Corruption on the 
rise?; Flash Eurobarometer 351, The cooperation and verification mechanism for Bulgaria and 
Romania, July 2012.

2 See inter alia S. Eicher (ed.), Corruption in International Business. The Challenge to Cultural 
and Legal Diversity, Gower 2009, p. 1. 

3 See on the international regulatory framework in the current volume J. Wouters et al., ‘The 
Fight against Corruption in International Law’, Preadvies Koninklijke Nederlandse Vereni-
ging voor Internationaal Recht (Advisory report Royal Dutch Society for International Law), 
T.M.C. Asser Press 2012. 

4 Art. 83 of the Treaty on the Functioning of the European Union (TFEU) regards corruption as 
a serious crime, and several specific instruments contain anti-corruption measures. See further 
Wouters et al., supra n. 3, section 3.2.1.

5 Recent extensive works in this field include o. Meyer (ed.), Civil Law Consequences of Cor-
ruption, Nomos 2009; A.o. Makinwa, Private Remedies for Corruption. Towards an Interna-
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exclusive public and criminal approach to corruption was the adoption of the 
Civil Law Convention on Corruption by the Council of Europe (CoE) in 1999.6 
Together with the other international instruments, this Convention contributes to 
a multidisciplinary approach to corruption. It is recognised that an exclusive 
criminal approach may not be effective in every case, particularly not since 
criminal action depends on a government that may have conflicting interests, or 
simply have other priorities.7 one of the advantages of private law enforcement is 
that it does not focus exclusively on the offender and on punishment of the of-
fender, but also addresses the transactions emerging from corrupt behaviour.8 The 
Civil Law Convention requires contracting states to incorporate in their domestic 
law effective remedies for persons that suffered damage, to enable them to defend 
their rights and interests, including the possibility of obtaining compensation for 
damage as a result of corruption.9 Along the same lines, the UN Convention requires 
that contracting states provide for compensation of damage to victims of acts of 
corruption, and shall take measures to ensure that persons who have suffered dam-
age have the right to initiate legal proceedings against those responsible.10

It is undeniable that corruption and combating corruption by means of private 
law have private international law implications. Well-known cases with continuous 
litigations such as the Chevron (Texaco) case and the Yukos Oil case raise a number 
of issues relating to private international law.11 The question is how private inter-
national law interacts with and reacts to corruption. Do the traditional rules relat-
ing to international jurisdiction, the recognition and enforcement of judgments, 
and the applicable law assist in the fight against corruption? For example, to what 
degree can and do courts consider the alleged corruption of a ‘competing’ court 
when assessing their jurisdictional reach in a commercial matter? Another question 
is how the rules of recognition and enforcement operate where the foreign judg-
ment is tainted by corruption. In this respect, it is noteworthy that in 2011 in the 

tional Framework, Eleven International Publishing 2012 (PhD thesis version).
 6 The Council of Europe Civil Law Convention on Corruption, 4 Nov. 1999, European Treaty 

Series No. 174. See for an analysis inter alia W. Rau, ‘The Council of Europe’s Civil Law Con-
vention on Corruption’, in Meyer, supra n. 5, p. 21-30. This Convention was part of an action 
program of the CoE against corruption and followed the Criminal Law Convention on Corrup-
tion that was adopted in the same year. The earlier oECD Convention also makes reference to 
the possibility of civil remedies, see Art. 3(4).

 7 E.S. Burger and M.S. Holland, ‘Why the Private Sector is Likely to Lead the Next Stage in 
the Global Fight against Corruption’, Fordham International Law Journal (2006), p. 46-47. 
See also Transparency International, 2009 Global Corruption Barometer Report 2009, p. 3, 
‘Governments are considered to be ineffective in the fight against corruption – a view that has 
remained worryingly consistent in most countries over time.’ 

 8 See A.o. Makinwa, ‘A Transaction Approach to Fighting International Corruption’, in J. Blad 
et al. (eds.), Governing Security under the Rule of Law?, Eleven International Publishing 2010, 
p. 175-194.

 9 See Art. 1 Civil Law Convention on Corruption. 
10 See Arts. 34 and 35 UNCC.
11 See for a discussion from a private international law view on Chevron (Texaco) H. Muir Watt, 

‘Chevron, l’enchevêtrement des fors. Un combat sans issue?’, Revue critique de droit interna-
tional privé (2011) p. 339-351.



105

Netherlands, the European Commission’s proposal to abolish the declaration of 
enforceability (exequatur) in the Brussels I Regulation12 resulted in a debate in the 
Dutch Parliament and received unexpected media attention.13 It was feared that 
abolition of the exequatur procedure and the public policy exception would open 
the gate to an unrestricted enforcement of judgments obtained through corruption 
from other EU member states. 

Despite the relevance of private international law in a global market economy, 
little attention is paid to the interaction with corruption. Private international law 
instruments generally do not deal explicitly with corruption matters, and interna-
tional and domestic rules on corruption scarcely touch upon questions of private 
international law. In doctrine, scant attention is paid to the issue of private inter-
national law and corruption, apart from arbitration literature, where corruption is 
topical.14 It is therefore a challenge to complement the other two reports that take 
a criminal law and an international law approach with a view from private inter-
national law for the annual meeting and this publication of the Royal Dutch Soci-
ety of International Law,15 which is dedicated to the fight against corruption in 
international law.

1.2 Aim, definitions, approach, and outline

This paper aims to explore how private international law responds to corruption, 
with a focus on the assessment of international jurisdiction and the recognition and 
enforcement of foreign judgments. The question is what the possible private inter-
national law responses are in cases where a foreign court or a foreign judgment is 
tainted by corruption. The paper evaluates to what extent private international law 
provides adequate mechanisms to deal with corrupt conduct and how courts ap-
proach allegations of corruption in these cases. Private international law questions 
that arise when private redress for corruption is sought, such as compensation, will 
not be discussed, though some of the issues explored will bear relevance to these 
questions. 

Traditionally, comity and value neutralism are key concepts in private interna-
tional law. Private international law usually refrains from umpiring foreign juris-
diction, the contents of foreign laws, and judgments made by foreign courts. In the 

12 Proposal for a Regulation on the jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters (Recast), CoM(2010)748 final, 14 Dec. 2010.

13 See Kamerstukken I/II, 2010/11, 32 582 (Parliamentary documents, No. 32 582). The Dutch 
quality newspaper NRC Handelsblad published an article with the heading ‘Bulgarian Law? 
Not Just Yet’, [Bulgaars recht? Nog maar even niet], on 6 April 2011, referring to inter alia 
problems existing in civil procedural systems in several EU member states, including corrup-
tion. See further infra section 4.3.3.

14 See most notably the extensive treatment in A. Sayed, Corruption in International Trade and 
Commercial Arbitration, Kluwer Law International 2004. The topic receives more attention in 
US doctrine. In the Netherlands, there is no scholarship on the interface between private inter-
national law and corruption.

15 The Dutch branch of the International Law Association (ILA).
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EU, where private international law in the past decade was to a considerable degree 
Europeanised, private international law rules are founded on the principle of mu-
tual trust. However, these key concepts and principles may well be at odds with 
the extremely sensitive issue of assessing corruption. To employ private interna-
tional law as a normative agent in the fight against corruption is therefore not 
self-evident. Nevertheless, at the same time the current international regulatory 
framework urges effective remedies for and the repudiation of corruption, also 
through private law. 

For the purpose of this paper, a broad definition of what corruption entails has 
been adopted.16 It aims to include both public corruption, where government of-
ficials such as court judges are involved, and corruption in the private sector. This 
distinction is not always easy to make, and private international law itself often 
crosses the public-private divide. Primarily of a private nature because it deals with 
private law relationships, the international dimension may require considering 
notions of sovereignty and public policy. A useful and guiding definition is in-
cluded in the CoE Civil Law Convention on Corruption. Article 2 provides that 
corruption means ‘requesting, offering, giving or accepting, directly or indirectly, 
a bribe or any other undue advantage or prospect thereof, which distorts the 
proper performance of any duty or behaviour required of the recipient of the bribe, 
the undue advantage or the prospect thereof’. Transparency International defines 
it briefly as ‘the abuse of entrusted power for private gain’. Private international 
law17 is understood as the system of law that in civil cases with a foreign element 
determines which national court has jurisdiction and which substantive law applies, 
and that regulates the recognition and enforcement of foreign judgments.18 For 
feasibility reasons, the focus of this paper will be on the question of exercising 
jurisdiction and the recognition and enforcement of foreign judgments. The mul-
tifaceted issue of the applicable law will only be dealt with incidentally, since it 
requires separate research.

The primary focus of this research concerns the approaches of courts and court 
judgments, but arbitration cases will occasionally be referenced. It is considered 
that high-value business cases as well as investment disputes, where issues of cor-
ruption arise more frequently, are currently often being resolved through arbitration. 
However, primary jurisdiction and the recognition and enforcement of both foreign 
court judgments and arbitral awards lie with the courts. Further, the consensual 
and private nature of arbitration raises particular questions in corruption cases, 
concerning the arbitrability, the validity of the agreement, and the jurisdiction of 
the arbitrators. These require special treatment and are discussed more exten-
sively in arbitration literature. The paper primarily considers legislation, case law 
and doctrine from three jurisdictions, without striving for a full review. Firstly, the 

16 See for various definitions and ways to define corruption inter alia Eicher supra n. 2, p. 2-7. See 
also in the current volume Wouters et al., supra n. 3, section 4.1.

17 In common law countries often referred to as conflict of laws.
18 In a broad meaning, it also covers international cooperation in civil matters, including the serv-

ice of documents and the taking of evidence abroad.
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Netherlands, as a civil law jurisdiction and of course the home country of the 
Royal Dutch Society of International Law, for whom this report was prepared; 
secondly, England and Wales as a common law jurisdiction within the EU − Lon-
don as financial capital also attracts a lot of international litigation;19 thirdly, the 
United States, as a front-runner in combating transnational corruption when it 
enacted the Foreign Corrupt Practices Act (FCPA) in 1977. Both in England and 
the United States extensive case law is available, particularly on the issue of inter-
national jurisdiction and the forum (non) conveniens. 

In the next section, the main questions regarding private international law will 
be framed in the context of corruption. The two subsequent sections will focus on 
the issue of international jurisdiction and on the recognition and enforcement of 
foreign judgments. The concluding section will present preliminary findings and 
conclusions, followed by points for further discussion.

2. INTERFACE BETWEEN PRIVATE INTERNATIoNAL LAW AND 
CoRRUPTIoN

The interface between private international law and corruption is not well eluci-
dated. As previously mentioned, private international law rules do not consider 
corruption cases explicitly, and the existing international corruption regulatory 
framework does not elaborate on private international law consequences. This 
section seeks to further explore and to frame where and how private international 
law and the fight against corruption interact.

2.1 Private international law rules and corruption

2.1.1 General observations

Corruption and other conduct regarded as or related to corruption, such as bribery, 
fraud, kickbacks, and embezzlement, are designated as criminal acts under na-
tional laws worldwide and more recently in international conventions. More 
problematic is the question as to what exactly qualifies as corruption, particularly 
in the international context, where cultural norms may differ. Illustrative is the 
well-known case of World Duty Free v. Kenya that was resolved in ICSID arbitra-
tion.20 This concerned a concession contract awarded to a Dubai businessman for 
the operation of duty-free complexes at Kenyan airports after he had paid a cash 

19 As of 1 July 2011, a new Bribery Act (UK Bribery Act 2010) came into force that has far-reach-
ing consequences for the international business community, since it not only attacks corruption 
in the public sector but also private sector bribery.

20 World Duty Free Company Ltd. v. The Republic of Kenya, ICSID Case No. ARB/00/7, Award 
of 4 oct. 2006. See in this context Makinwa, supra n. 5, p. 38; see for a description of this 
case inter alia K.E. Davis, ‘Civil Remedies for Corruption in Government Contracting: Zero 
Tolerance versus Proportional Liability’, New York University Public Law and Legal Theory 
Working Papers, Paper 130, p. 1, available at <http://lsr.nellco.org/nyu_plltwp/130>.
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bribe to the President. In the arbitration proceedings, it was argued that this was a 
personal gift or donation in conformity with the Kenyan custom of harambee, 
making the payment ‘not only acceptable, but fashionable’. The ICSID panel, 
however, concluded that this was a clear bribe and that upholding a contract ob-
tained through bribery conflicts with international public policy. 

Corruption is not only recognised as a crime; under private law as well, corrup-
tive conduct is generally regarded as a wrongdoing, though the specific civil law 
consequences of such conduct differ per country and may not be well articulated. 
The Dutch landmark case of Lindenbaum v. Cohen, which set the parameters for 
the development of Dutch tort law, concerned corruption.21 The Dutch Supreme 
Court ruled that bribing employees from another company to obtain information 
from their principal for the purpose of gaining competitive advantage is an unlaw-
ful act, and qualifies as a civil tort.22 More difficult are the repercussions for civil 
relationships or acts − often a contract − resulting from corruptive conduct. Do-
mestic systems have different approaches to this aspect. The agreement of bribery 
itself − for example, a kickback arrangement − is generally regarded as an illegal, 
and consequently void, contract. In the literature, this is referred to as the primary 
contract.23 But the fate of a legal relationship that is the result of such conduct – in 
the example of the World Duty Free case, the concession agreement – and which 
may be regarded as the secondary contract,24 is more arbitrary. This also has con-
sequences for international contracting and the enforcement of contractual agree-
ments.

2.1.2 International jurisdiction and the recognition and enforcement of 
judgments

The assessment of international jurisdiction and the recognition and enforcement 
of foreign judgments are matters of international civil procedure. As a starting 
point, every country is free to delineate its own jurisdiction in international civil 
matters, and to regulate the recognition and enforcement of foreign civil judgments. 
The question concerns whether and to what extent corruption is considered and 
may lead to a different approach to jurisdiction and foreign judgments.

The first issue involves the question of international jurisdiction. The assessment 
of jurisdiction in civil and commercial cases depends largely upon territorial cri-
teria of ‘closest connection’. These may relate to the subject of the litigation (e.g., 
the contract) and/or to the parties (e.g., the domicile or residence of the defendant). 
Particularly in commercial cases, as a result of party autonomy, parties may select 
the court having exclusive jurisdiction. However, several exceptions and correction 
mechanisms exist, notably the doctrines of forum non conveniens (declining of 

21 Lindenbaum v. Cohen, Supreme Court [Hoge Raad], 31 Jan. 1919, NJ 1919, p. 161.
22 See in this context A.F.M. Dorresteijn, ‘Corruptie en privaatrecht’ [Corruption and private law], 

Gouda Quint 1994 (inaugurale rede) [inaugural lecture], in particular p. 14.
23 See Makinwa, supra n. 5, p. 12.
24 Makinwa, supra n. 5, p. 12-13.
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jurisdiction as inconvenient forum) and forum necessitatis (accepting jurisdiction 
as an ‘emergency’ forum). It is in the context of these open norms and correction 
mechanisms that the assessment of corruption can take place. In section 3, it will 
be explored to what extent in the application of these correction mechanisms ac-
count is taken of alleged corruption in a ‘competing’ foreign court. This also requires 
perusal of the limits induced by state immunity, comity, and the act of state doctrine, 
implying non-interference in foreign affairs. 

The second question deals with the recognition and enforcement of foreign 
judgments tainted by corruption. General requirements or grounds of refusal relate, 
among others, to public policy and due process. Additionally, some systems have 
a particular ground of refusal relating to fraud or judicial partiality. Section 4 will 
focus on the scope and limits of these grounds of refusal in cases of corruption. As 
for the assessment of jurisdiction, the limits induced by comity as well as the EU 
principle of mutual trust are of importance in this matter.

It must be noted that many international business cases are currently resolved 
in arbitration, particularly those involving high financial interests and multination-
als where situations of corruption are more frequent. It is mostly accepted that on 
the basis of the separability doctrine, the validity of the arbitration agreement is 
not affected in cases of illegality of the contract itself, and that jurisdiction remains 
with the arbitral tribunal.25 Nevertheless, these cases may at some point reach the 
national courts in the stage of recognition and enforcement, or on the occasion of 
a challenge of the award. To this extent, they will be considered for the present 
purposes.

2.1.3 Relevance of the applicable law

The third private international law element to be considered involves conflict rules, 
or choice of law rules, designating the applicable law. The applicable law will, for 
example, decide the fate of a contract tainted by corruption. As was mentioned in 
the Introduction, the question of the applicable law is multifaceted and requires 
separate research.26 The present paper will limit itself to several general observa-
tions at this point, necessary to understand the private international law context. 
Controversies concerning the applicable law may arise in the course of court or 
arbitral proceedings, but can also play a modest role at the stage of recognition and 

25 See, inter alia, R. Kreindler, ‘Aspects of Illegality in the Formation and Performance of Con-
tracts’, International Arbitration Law Review (2003) p. 1-24; Sayed, supra n. 14, p. 27-41; 
T.D. Grant, ‘International Arbitration and English Courts’, International and Comparative Law 
Quarterly (2007) p. 871-884; Makinwa, supra n. 5, p. 329-361. See for support of the court in 
upholding the jurisdiction of the arbitral tribunal the English cases Premium Nafta Products 
Limited and others v. Fili Shipping Company Limited and others [2007] UKHL 40, on appeal 
from: [2007] EWCA Civ 20; Fiona Trust & Holding Corporation & ors v. Yoru Privalov and 
others, [2007] UKHL 40, on appeal from: [2007] EWCA Civ 20; and the United States Su-
preme Court case Buykeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006).

26 See for an extensive discussion of aspects of the applicable law in relation to arbitration in 
particular Sayed, supra n. 14, p. 159-276.
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enforcement of judgments. In general, application of a ‘wrong’ law is not a ground 
for refusing enforcement. However, the law applied will play a role if it affects the 
judgment in a way that it evades transnational or domestic public policy in the 
country of enforcement.27 

As is the case for rules on international jurisdiction, conflict rules depend 
largely upon territorial criteria. Particularly in continental Europe and in all other 
jurisdictions that base their private international law rules upon the Savignian 
paradigm, the starting point is that the law of the country applies that is most 
closely connected to the legal relationship. These criteria are based upon neutral, 
geographical criteria, and there is little room for policy considerations. However, 
a general exception to these rules is public policy. For example, Article 21 of the 
Rome I Regulation provides that application of the law designated by this Regula-
tion may be refused only if such application is manifestly incompatible with the 
public policy (ordre public) of the forum.28 Another common exception to the 
ordinary conflict of law rules is the application of overriding mandatory rules.29 In 
certain circumstances, these mandatory rules may also limit party autonomy, so 
parties cannot evade these by resorting to the lowest standards. This limit, how-
ever, is not shared worldwide, and party autonomy is highly regarded, particularly 
in arbitration.30 It is submitted that international as well as domestic rules relating 
to corruption are generally to be regarded as rules of public policy or, at the very 
least, overriding mandatory rules.31

There is to a large degree international consensus that the agreement to bribe, 
the primary contract, is an illegal and unenforceable agreement.32 This conforms 
to Article 8 of the CoE Civil Law Convention on Corruption, which prescribes that 
‘each Party shall provide in its internal law for any contract or clause of a contract 
providing for corruption to be null and void’. The same approach is taken by Ar-
ticle 34 UNCC. However, the assessment of what can be considered corruption 
and what the legal consequences are for legal relationships as a result of corruption 
are less obvious.33 Further, from the private international law perspective, and 
particularly in arbitration, it is not always evident which mandatory law(s) can or 
must be taken into consideration in a particular case. 

27 See infra section 4.3.
28 Regulation (EC) No. 593/2008 on the law applicable to contractual obligations (Rome I), OJ 

[2008] L77/6.
29 See, for example, Art. 9 Rome I Regulation.
30 Sayed, supra n. 14, p. 172.
31 See, inter alia, B.M. Cremades and D.J.A. Cairns, ‘Transnational Public Policy in Interna-

tional Arbitral Decision-Making: The Cases of Bribery, Money Laundering and Fraud’, in K. 
Karsten and A. Berkeley, Arbitration. Money Laundering, Corruption and Fraud, ICC Publish-
ing 2003, p. 77. In the UNIDRoIT Principles of International Commercial Contracts (PICC) of 
2010, the comment to Art. 1.4 also suggests that rules relating to corruption are mandatory (no. 
2), and regards these as illegal under Art. 3.3.1. 

32 Makinwa, supra n. 1, p. 516. 
33 See for conclusions on England, the United States and the Netherlands: Makinwa, supra n. 5, 

p. 518-519.
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2.2 Corruption rules and private international law

Though the international conventions on corruption do not refer specifically to 
private international law rules, some contain provisions relating to jurisdiction and 
international co-operation. For example, Article 4 of the oECD Convention provides 
that a party to this Convention shall take such measures as may be necessary to 
establish its jurisdiction over the bribery of a foreign public official when the of-
fence is committed in whole or in part in its territory. This provision, however, 
primarily regards criminal jurisdiction.34

Further, Article 13 of the CoE Civil Law Convention on Corruption deals with 
international cooperation. It requires effective cooperation, especially concerning 
‘the service of documents, obtaining evidence abroad, jurisdiction, recognition and 
enforcement of foreign judgements and litigation costs, in accordance with the 
provisions of relevant international instruments on international co-operation in 
civil and commercial matters to which they are Party, as well as with their internal 
law’. The Explanatory Report points out problems relating to the uncertainty on 
the applicable law and to evidence, as well as to the difficulties in recognising and 
enforcing foreign judgments.35 It adds that the Convention deliberately does not 
deal with these aspects; Article 13 seeks to promote the participation of the states 
in the existing conventions, such as the Hague Service Convention, the Hague 
Evidence Convention and the Brussels Regulation and Lugano Convention on 
international jurisdiction and recognition and enforcement.36 Article 13, as is also 
clear from the Explanatory Report, primarily addresses judicial cooperation and 
difficulties in private international law that occur when redress is being sought for 
damage as a result of corruption: for example, losing a contract to a bribing com-
petitor. As was elaborated in the Introduction, it is not the paper’s primary objective 
to discuss these questions of private international law for the purpose of seeking 
private remedies, but it is significant that these implications are acknowledged 
within the existing international corruption framework. An appropriate private 
international law framework to accommodate civil remedies against corruption is 
of significant importance to effectuate the fight against corruption.37

Apart from these explicit references to private international law implications, 
particular provisions laid down in the various conventions on corruption are to be 
considered when assessing the responses of private international law to corruption. 
For example, the prescription of invalidity of a contract under the Civil Law Con-
vention on Corruption and the UNCC is relevant in the context of assessing the 
applicable law.38 In general, the existence of an extensive international framework 

34 The oECD does not deal with civil law remedies as such, though Art. 3(4) provides that impo-
sition of additional civil or administrative sanctions shall be considered. 

35 Council of Europe, Civil Law Convention on Corruption, Explanatory Report, no. 86, available 
at <http://conventions.coe.int/treaty/en/Reports/Html/174.htm>.

36 Explanatory Report, no. 88.
37 Explanatory Report, nos. 89-91. 
38 See supra section 2.3.3.
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on corruption is of major importance as the normative background of the concept 
of public policy, and requires reflection at the private international law level. 

3. INTERNATIoNAL JURISDICTIoN AND CoRRUPTIoN

3.1 Assessing jurisdiction: foundations and the case of corruption

Within the broad boundaries of international law, every state has the freedom to 
establish its own international jurisdiction rules in civil and commercial matters. 
States take an obvious interest in a balanced system of international jurisdiction. 
overly strict jurisdiction rules may diminish the rights of access to justice as, inter 
alia, laid down in Article 6 of the European Convention of Human Rights.39 
overly wide jurisdiction rules will result in overloaded court dockets, and do not 
establish a proper connection between the court and the case it has to decide. Though 
nowadays the delineation of jurisdiction in civil cases is primarily regarded as a 
matter of private law, public international law may impose restrictions as a result 
of state sovereignty.40 This is particularly relevant in cases of corruption where the 
conduct of foreign public officials and institutions may be involved. In contrast to 
continental Europe, state sovereignty and comity in England are regarded as piv-
otal in the assessment and exercise of jurisdiction.41 The same holds true for the 
United States, where international jurisdiction rules are to a great extent constitu-
tionalised as a consequence of the Constitutional due process clause.42 This influ-
ences both state and federal jurisdiction rules. 

International jurisdiction is only to a limited extent regulated at the interna-
tional and regional level.43 The most encompassing system is the Brussels I Regu-
lation for the EU member states, complemented by the parallel Lugano Convention.44 

39 It must be noted that the actual impact on Art. 6 ECHR and questions regarding international 
jurisdiction are limited until now, due to absence of case law of the ECtHR on specifically this 
issue. See H. van Lith, International Jurisdicition and Commercial Litigation. Uniform Rules 
for Contract Disputes, T.M.C. Asser Press 2009, p. 60-65. 

40 See, inter alia, J. Bertele, Eine Untersuchung der aus dem Völkerrecht ableitbaren Grenzen 
staatlicher extraterritorialer Jurisdiktion im Verfahrensrecht, Mohr Siebeck 1998.

41 See the authoritative source of Dicey & Morris, The Conflict of Laws, Sweet & Maxwell 2006 
(with addenda), that start the Part on Jurisdiction and Foreign Judgments with a chapter on 
jurisdictional immunities.

42 Pennoyer v. Neff, 95 U.S. 714 (1878). See on the divide of jurisdiction rules in the Europe and 
the United States, R. Michaels, ‘Two Paradigms of Jurisdiction, Michigan Journal of Interna-
tional Law (2006) p. 1003-1069.

43 A project under the auspices of the Hague Conference on Private International Law failed to es-
tablish an encompassing worldwide convention on jurisdiction, but did result in the Convention 
of 30 June 2005 on Choice of Court Agreements. This Convention is not yet it force (ratified by 
Mexico and signed by the EU and the US).

44 Regulation No. 44/2001 on Jurisdiction and the Recognition and Enforcement of Judgments in 
Civil and Commercial Matters, OJ [2001] L12/1 (Brussels I). The Lugano Convention of 1988 
and amended in 2007 applies in relation to and between Switzerland, Iceland and Norway. 
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At the national level, the approach of international jurisdiction differs per country, 
and there is a divide between common law and civil law. A common denominator 
is that jurisdiction is determined upon a certain connection between the case and 
the country; in commercial cases, party autonomy – the choice of court – has now 
been widely accepted as a basis for jurisdiction. In civil law countries and in the 
Brussels I Regulation, these jurisdiction rules are systematically and narrowly 
prescribed. The main rule for commercial cases is that the court of the country 
where the defendant is domiciled has jurisdiction. Alternative jurisdiction rules are 
based upon, among others, the place of performance of the contract and the place 
where a wrongful act occurred. In common law jurisdictions, territorial jurisdiction 
is provided in relation to a person (defendant) present in the jurisdiction. Extra-
territorial jurisdiction generally relies upon more open connecting factors. In 
England, a wide-ranging catalogue describes the grounds for jurisdiction in situa-
tions of extraterritoriality.45 In the United States, the ‘minimum contacts’ doctrine 
and ‘doing business’ criteria are relevant in this regard.46 These open norms in 
common law countries also necessitate correction mechanisms and allow judicial 
discretion, particularly on the ground of forum (non) conveniens. It is in the ap-
plication of these correction mechanisms that the implications of corruption can 
be considered. In civil law countries, forum (non) conveniens plays a marginal role 
or is precluded altogether. However, several civil law countries, including the 
Netherlands, have adopted the doctrine of forum necessitatis.47 This functions as 
an ‘emergency forum’, and may be considered in cases of corruption. 

3.2 The role of state immunity, the act of state doctrine, comity, and 
mutual trust

Before exploring the application of the correction mechanisms in cases involving 
corruption, the a priori boundaries of the assessment and exercise of jurisdiction 
resulting from state sovereignty must be considered. The issue of jurisdiction and 
the application of jurisdictional defences and exceptions in corruption cases is 
coloured by the nature of these types of cases and the actors involved. In many 
cases, it requires an investigation into the conduct of foreign courts or other public 
officials of foreign states. This raises questions on the role of state sovereignty and 
other restrictions resulting from international and European law on the exercise of 
jurisdiction.

45 See for the United Kingdom Rule 6.20 of the Civil Procedure Rules (CPR). See for a concise 
introduction T.C. Hartley, International Commercial Litigation, Cambridge University Press 
2009, p. 77-104.

46 See for a concise introduction Hartley, supra n. 45, p. 132-162.
47 Dutch rules are laid down in Art. 1-14 Dutch Code of Civil Procedure. See infra section 3.3.2.



114

3.2.1 General observations

A common exception to the exercise of jurisdiction, derived from international 
law, is state immunity. As the 2004 UN Convention on Immunities48 provides in 
Article 4, a ‘State enjoys immunity, in respect of itself and its property, from the 
jurisdiction of the courts of another State’. States, including state institutions and 
officials, thus enjoy jurisdictional immunity, and cannot be obliged to appear before 
a foreign court, even where private international law rules provide the basis for 
international jurisdiction.49

Interwoven with sovereignty and state immunity is the act of state doctrine, 
mostly adopted in common law countries, including the United Kingdom50 and the 
United States.51 It prohibits courts from inquiring into the validity of sovereign 
acts performed within the sovereign’s territory. As the United States Supreme Court 
formulated it − and it was subsequently adopted by the English courts − ‘the courts 
of one country will not sit in judgment on the acts of the government of another 
done within its own territory’.52 Another principle derived from the act of state 
doctrine is that of non-justiciability.53 It implies that courts will not adjudicate on 
the transactions of foreign sovereign states. It may be broader than jurisdictional 
state immunity, since it also applies where a state, its institutions, or officials are 
not directly involved as a defendant. 

Jurisdictional sovereignty, state immunity, and the act of state doctrine fit 
within the doctrine of comity,54 which is usually regarded as the foundation of 

48 United Nations Convention on Jurisdictional Immunities of States and Their Property, 2 Dec. 
2004 (not yet in force but expected to enter into force shortly).

49 See for a recent treatment of state immunity and private (international) law from (primarily) the 
Dutch perspective, A.A.H. van Hoek, ‘Staatsimmuniteit in het privaatrecht’ [State immunity 
in private law], Preadvies Koninklijke Vereniging voor Internationaal Recht [Advisory report 
Royal Dutch Society for International Law], T.M.C. Asser Press 2011, p. 3-35. 

50 See, inter alia, Salaman v. Secretary of State for India [2006] 1 K.B. 613. See for the private 
international law context Dicey & Morris, supra n. 41, 5-04-5-54, p. 113-121.

51 Banco Nacional de Cubu v. Sabbatino, 376 U.S. 398 (1964).
52 Underhill v. Hernandez, 168 U.S. 250 (1897) and Luther v. Sagor [1921] 3 Q.B. 532 (CA). In 

§ 41 of the Restatement (Second) of Foreign Relations Law of the United States (1965) it is 
defined as ‘an act of a foreign state by which that state has exercise its jurisdiction to give effect 
to its public interests’.

53 See for the recognition of this principle in England Buttes Gas & Oil v. Hammer [1982] AC 
888.

54 In the United States, the act of state doctrine was developed under the comity doctrine, but 
is more recently regarded as a matter of separation of powers. See W.S. Dodge, ‘Internation-
al Comity in American Courts’, 2009, available at <www.asil.org/files/dodge.pdf>, p. 3; E. 
Spahn, ‘Discovering Secrets: Act of the State Defenses to Bribery Cases’, Hofstra Law Review 
(2009) p. 182-192 (addressing the relationship between act of the state doctrine, comity and 
sovereignty); W.S. Kirkpatrick & Co., Inc. v. Environmental Tectonics Corp., Intern., 493 U.S. 
400 (1990). As Spahn remarks on p. 190, separation of powers implies that that ‘courts should 
not interfere with or undermine the U.S. executive branch’s ability to conduct foreign policy’.
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private international law in common law countries.55 Within the context of inter-
national jurisdiction, it means that out of respect or courtesy as regards other nations, 
and on the basis of reciprocity, as a matter of discretion, jurisdiction will be lim-
ited in favour of other courts.56 As the United States Supreme Court formulated it 
in the landmark case of Hilton v. Guyot, ‘it is the recognition which one national 
allows within its territory to the legislative, executive, or judicial acts of another 
nation’.57 It is closely linked to state immunity, which is also referred to as ‘sov-
ereign party comity’.58

Traditionally, comity is not of primary importance in European civil law coun-
tries. For example, in the Netherlands the comitas principle formulated by the 
Dutch scholar Ulrik Huber is mentioned as having only marginal significance for 
the development of Dutch conflict of laws.59 This may be explained by the ‘Con-
tinental discomfort with judicial review’, as Pearce remarked.60 However, within 
the EU, as between member states, a similar principle has meanwhile been adopt-
ed in the form of the more far-reaching and ‘repressive’ mutual trust.61 The prin-
ciple of mutual trust underpins the entire area of judicial cooperation in civil 
matters (private international law) in the EU. This principle means that member 
states should accord full trust in each other’s legal systems and judicial institutions. 
Though in the recitals of the Brussels I Regulation this concept is used solely in 
the context of recognition and enforcement,62 the Court of Justice of the European 
Union (CJEU) has consistently applied it as well to questions regarding jurisdiction 
and anti-suit injunctions.63 An illustrative case is Turner v. Grovit.64 In this case, 
the CJEU regarded an English anti-suit injunction − prohibiting a party from liti-
gating in a Spanish court in view of a pending procedure in England − as being 
contrary to the principle of mutual trust embedded in the Brussels jurisdiction 
regime. This is even so where that party is acting in bad faith with a view to frus-

55 See for an extensive recent treatment A. Briggs, ‘The Principle of Comity in Private Interna-
tional Law’, 354 Receuil des Cours: Collected Courses of the Hague Academy of International 
Law (2012) p. 65.

56 B. Pearce, ‘The Comity Doctrine as a Barrier to Judicial Jurisdiction: A U.S.-E.U. Compari-
son’, Stanford Journal of International Law (1994) p. 525-578.

57 Hilton v. Guyot, 159 U.S. 113, 163-164 (1895).
58 Dodge, supra n. 54, p. 3.
59 L. Strikwerda, Inleiding tot het Nederlandse Internationaal Privaatrecht, Deventer, Kluwer 

2012, no. 18.
60 Pearce, supra n. 56, p. 567.
61 See on the relationship between comity and mutual trust: T. Kruger, ‘The Anti-Suit Injunction 

in the European Judicial Space: Turner v. Grovit’, International & Comparative Law Quarterly 
(2004) p. 1035.

62 Recitals 16 and 17 of the Brussels I Regulation.
63 See further section 3.2.2.
64 CJEU 27 April 2004, Case C-159/02, ECR I-3565 (Turner v. Grovit). See inter alia Kruger, su-

pra n. 61, p. 1030-1040; X.E. Kramer, ‘De harmoniserende werking van het Europees proces-
recht: de diskwalificatie van de anti-suit injunction’, Nederlands Internationaal Privaatrecht 
(2005) p. 130-137, including reference to the situation of corruption on p. 137. 
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trating the existing proceedings. The CJEU required full independence for the 
courts of the member states to decide on their respective jurisdiction. 

3.2.2 Impact on assessing international jurisdiction in corruption cases

State immunity and the act of state doctrine potentially have a serious impact on 
the exercise of civil jurisdiction in cases of corruption where the assessment of acts 
of foreign state representatives, including courts, is required. Restrictions relating 
to state sovereignty are also included in various corruption conventions. For ex-
ample, the UN Convention on Anti-Corruption (UNCC) provides in its Article 4(1) 
that ‘States Parties shall carry out their obligations under this Convention in a 
manner consistent with the principles of sovereign equality and territorial integ-
rity of States and that of non-intervention in the domestic affairs of other States’. 
This provision seems primarily to address criminal or administrative measures, but 
since Article 35 UNCC includes private remedies in its anti-corruption regime, it 
may affect these actions as well. An important limitation to state immunity is that 
jurisdiction is not precluded where the state acts on the same footing as a private 
party. State immunity is thus limited to an act of state within its governmental duty 
(acta iure imperii), and in principle does not extend to a purely commercial act 
(acta iure gestionis) between the government or its institutions and a private party. 
This limitation is laid down in the 2004 UN Immunities Convention65 and in the 
European Convention on State Immunity.66 It means that actions involving corrup-
tion in commercial matters are not precluded from being dealt with in another 
country. Further, it is important to note that usually the foreign state is not part of 
the litigation where corruption is invoked but that it involves private litigants.67 In 
these cases, jurisdictional immunity cannot be invoked. 

Nevertheless, these cases may require the examination of sovereign conduct, 
such as the granting of a concession agreement requiring governmental authorisa-
tion, as in the aforementioned case World Duty Free v. Kenya.68 Do the act of state 
doctrine and comity as a matter of principle stand in the way of assessing corrup-
tion cases where a foreign state, its institutions, or its officials are involved? In 
older US case law, the firm position was that the act of state doctrine prohibits 
courts from making any inquiry into the validity of sovereign acts.69 However, in 
1977, the Foreign Corrupt Practices Act was established, penalising US corpora-
tions as the supply side of bribes in relation to payment made to foreign officials 
for the purpose of inducing preferential treatment. This act strictly prohibits foreign 

65 See Art. 10 UN Convention.
66 CoE Convention on State Immunity, 16 May 1972, European Treaty Series No. 74, Arts. 5-14.
67 For the purpose of the applicability of the Brussels I Regulation, in a case between private 

litigants concerning the reclaiming of land and damages for unlawfully taking possession as 
a result of the Turkish taking control in Northern Cyprus, the CJEU ruled that this was a civil 
and commercial matter, and not an acta iure imperii. See, CJEU 29 April 2009, Case C-420/07, 
ECR I-3571 (Apostolides v. Orams).

68 See section 2.1.
69 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964).
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officials from being named as a defendant in a litigation, but does render an excep-
tion to the act of state doctrine in the sense that it directs corruption against foreign 
officials on foreign territory.70 Since then, similar regimes have been established 
at the international level as a result of the US insisting on a ‘level playing field’, 
most notably the oECD Convention and the UNCC. In more recent US cases, a 
commercial exception has been granted to the act of state doctrine, and in the lit-
erature it has been argued that the act of state doctrine should not apply to bribery 
cases at all.71 

In relation to the comity principle, the US Supreme Court ruled in Hilton v. 
Guyot, and has repeated many times since then, that comity is not ‘a matter of 
absolute obligation’.72 An important case in this regard is the Supreme Court case 
of W.S. Kirkpatrick and Co. v. Environmental Tectonics Corp.73 This case concerned 
a corporation that had brought an action for the recovery of damages on the asser-
tion that the defendants obtained a contract from the Nigerian government by 
bribing Nigerian officials. The District court dismissed the claim, as it opined that 
adjudication of this case would violate the act of state doctrine. It argued that ex-
amination of the motives of the Nigerian government for granting the contract to 
the defendant companies would be regarded as criticism of the Nigerian govern-
ment. However, the Court of Appeals reversed this decision,74 which was affirmed 
by the Supreme Court. The Supreme Court held that: 

The act of state doctrine does not establish an exception for cases and controversies 
that may embarrass foreign governments, but merely requires that, in the process of 
deciding, the acts of foreign sovereigns taken within their own jurisdictions shall be 
deemed valid.

Apart from an exception for acts occurring outside the foreign territory, in some 
instances exceptions have been adopted for commercial, non-governmental acts.75

In a case concerning the application of foreign law, Kuwait Airways v. Iraqi 
Airways, the English House of Lords clarified in that an exception to the act of 

70 See V.A. DeBerardine, ‘Foreign Corrupt Practices: Creating an Exception to the Act of State 
Doctrine’, The American University Law Review (1984) p. 203-243. 

71 Spahn, supra n. 54, p. 206-207. 
72 Hilton v. Guyot, 159 U.S. 113, 163-164 (1895).
73 W.S. Kirkpatrick and Co. v. Environmental Tectonics Corp., International 493 U.S. 400 (1990). 

See for a short overview of this case Makinwa, supra n. 5, p. 196-197.
74 847 F.2d 1052 (1988). See for an analysis inter alia M.K. Kennedy, ‘Environmental Tectonics 

v. W.S. Kirkpatrick and the Act of State Doctrine: An Elusive Standard’, American University 
International Law Review (1989) p. 133-160; D.E. Bielicke, ‘International Commercial Brib-
ery and the Act of State Doctrine, Environmental Tectonics v. W.S. Kirkpatrick, Inc., 847 F.2d 
1052 (3rd Cir. 1988)’, Washington University Law Review (1989) p. 601-612.

75 See U.S. v. Giffen, 326 F.Sup.2d 497 (S.D.N.Y. 2004); Malewicz v. City of Amsterdam, 2007 
WL 1847851; Government of Dominican Republic v. AES Corp., 466 F.Supp.2d 680, 695. No 
commercial exception was adopted in Glen v. Club Mediterranee, S.A., 450 F.3d 1251, 1254 
n.2 (11th Cir. 2006). Oceanic Exploration Co. v. ConocoPhillips, Inc., 2006 WL 2711527 re-
quired a balancing approach. See specifically on the first mentioned Giffen case, concerning 
prosecution under the FCPA, Spahn, supra n. 54. 



118

state doctrine applies in the situation of a fundamental breach of international law 
or a manifest breach of English public policy.76 The court emphasised that this 
exception should be applied restrictively: for example, where it constitutes a flagrant 
violation of human rights. In a recent case concerning corruption, the English court 
has clarified that the act of state doctrine and comity should not be seen as an ab-
solute prohibition to judge on foreign state institutions, including courts. This case, 
AK Investment v. Kyrgyz Mobil Tel of 2011, concerned an attempt by a claimant 
to enforce a Kyrgyz judgment against the defendants.77 As a counterclaim, the 
defendants requested a declaration that the judgment had been obtained by fraud, 
and applied for damages for that fraud. The issue was whether the defendants 
should be given leave to serve their counterclaim out of the jurisdiction in relation 
to this counterclaim. The principled question that the English High Court was 
confronted with was whether the court is able to find that justice will not, or may 
not, be done because of endemic corruption in the foreign system. The appellants 
in this case argued that the court is precluded from undertaking this task, particu-
larly by the act of state doctrine. The English High court considered that:

Comity requires that the court be extremely cautious before deciding that there is 
a risk that justice will not be done in the foreign country by the foreign court, and 
that is why cogent evidence is required. But, contrary to the Appellants’ submission, 
even in what they describe as endemic corruption cases (i.e. where the court system 
itself is criticised) there is no principle that the court may not rule (…).78

This decision was repeated by the English Court of Appeal in one of the many 
cases in the on-going litigation in Yukos v. Rosneft.79 The court ruled that the act 
of state doctrine does not prevent examination of the substantial justice available 
in the courts of foreign jurisdictions, whether in a particular case or on a systemic 
basis. 

It can be concluded that, in the United States and in England, comity and the 
act of state doctrine do not a priori bar the possibility to engage in cases where 
corruption by officials and courts of another country is in question. This is to be 
welcomed. It would result in a serious impediment to access to justice if in one 
country’s court a party is faced with judicial partiality or corruption, resulting in 
an unfair trail, while another court systematically declines jurisdiction for reasons 
of comity. As Lord Collins considered in the AK Investment case, an absolute 
prohibition on account of the act of state doctrine would lead to the ‘paradoxical 
result [would be] … that, the worse the system of justice in the foreign country, 
the less would it be permissible to make adverse findings on it’.80 However, as will 
be clarified in the next section, comity and the act of state doctrine still play an 

76 Kuwait Airways Corporation v. Iraqi Airways Company and others, Kuwait Airways Corpora-
tion v. Iraqi Airays Company and others (consolidated appeal), [2002] UKHL 19.

77 AK Investment CJSC v. Kyrgyz Mobil Tel Limited and Others, [2011] UKPC 7.
78 AK Investment CJSC v. Kyrgyz Mobil Tel Limited and Others, no. 97.
79 Yukos Capital SARL v. OJSC Rosneft Oil Company, [2012] EWCA Civ 855, no. 125.
80 AK Investment CJSC v. Kyrgyz Mobil Tel Limited and Others, no. 101.
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important role in the background, and limit the judicial review where it concerns 
alleged corruption in a foreign forum. 

It is important to note that within the EU, as between EU member states, ‘com-
ity’ is not a matter of discretion. In the face of the ‘absolutism’ of the premise of 
mutual trust, it would be highly controversial or even impossible for the courts of 
one member state to review the risk of injustice in another member state’s court 
with regard to alleged corruption. However, mutual trust cannot be blind trust, and 
it finds its limits in fundamental rights.81 For example, in asylum cases where the 
Dublin II Regulation relies on mutual trust, the European Court of Human Rights 
(ECtHR) has held that member states still retain their own responsibility under the 
ECHR.82 It ruled that a member state cannot rely fully on another member state if 
it is evidenced that in that state an asylum seeker faces maltreatment. This decision 
was followed by a ruling of the CJEU that converted to the decision of the ECtHR, 
also resorting to the European Charter on Fundamental Rights.83 It is submitted 
that in the situation where corruption infringes upon fundamental rights, mutual 
trust cannot prohibit reviewing conduct in or of another member state’s court. In 
view of the closed system of jurisdiction, this finding will be relevant primarily in 
the context of recognition and enforcement.84 

3.3 Open correction mechanisms and the assessment of corruption

As was discussed in section 3.1, the decision on the exercise of jurisdiction is in 
many cases a technical matter, primarily regarding the presence of certain territo-
rial connecting factors. However, the open norms of forum (non) conveniens and 
forum necessitatis allow for discretional review, and can be put to the test as to 
their contribution to the fight against international corruption.

3.3.1 Application of forum (non) conveniens

Forum non conveniens is a common law doctrine that functions as a correction 
mechanism within the jurisdictional scheme. In common law countries, this excep-
tion counterbalances more open jurisdiction rules, for example those on the basis 
of presence within the jurisdiction. It gives courts that are otherwise competent a 
discretional power to decline jurisdiction in favour of a more appropriate and 

81 See also H. Raulus, ‘Fundamental Rights in the Area of Freedom, Security and Justice’, in S. 
Wolff et al. (eds.), Security and Justice after Lisbon and Stockholm, T∙M∙C Asser Press 2011, 
p. 233; X.E. Kramer, ‘Cross-Border Enforcement in the EU: Mutual Trust versus Fair Trial? 
Towards Principles of European Civil Procedure’, 2 International Journal of Procedural Law 
(2011) p. 221. 

82 ECtHR 21 Jan. 2011, Appl. No. 30696/09 (M.S.S. v. Belgium and Greece). 
83 CJEU 21 Dec. 2011 joined cases C-411/10 (N.S. v. Secretary of State for the Home Depart-

ment) and C-493/10 (M.E. and Others v. Refugee Applications Commissioner, Minister for 
Justice, Equality and Law Reform).

84 See infra section 3.3.3 and 4.3.3.
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convenient foreign court.85 The question is to what extent can alleged corruption 
or partiality in corruption cases of this ‘competing’ foreign court be considered in 
granting or denying a forum non conveniens challenge of jurisdiction. 

The forum non conveniens exception exists with variations in most common 
law countries; in civil law countries, it generally plays a modest role.86 Jurisdiction 
rules in civil law countries are often more narrowly formulated, and the desig-
nated court is regarded as ‘forum conveniens’ without further argument.87 In the 
United States, forum non conveniens was adopted for transnational cases under 
Federal Law in the Piper case of 1981,88 and the doctrine is similarly recognised 
in most of the state laws.89 Under English common law, a general forum non con-
veniens exception was explicated in the leading Spiliada case of 1987.90 In England, 
apart from the forum non conveniens exception, there exists a forum conveniens 
test to decide whether service out of the jurisdiction is permissible. This correction 
mechanism also has a place in several international jurisdiction models, including 
the Leuven/London Principles of the International Law Association91 and the ALI/
UNIDRoIT Principles of Transnational Civil Procedure.92 The Hague Choice of 
Court Convention of 2005 does not contain a general forum non conveniens. 
However, an exception to the effect of a forum agreement in favour of a foreign 
court exists where giving effect to this clause would lead to ‘manifest injustice’. 
The Explanatory Hartley/Dogauchi Report for the purpose of this exception refers 
explicitly to the situation of corruption in the chosen court.93 

85 There exists abundant literature on this topic. See for extensive treatments inter alia A. Nuyts, 
L’Exception de forum non conveniens, Brylant 2003; M. Karayanni, Forum Non Conveniens in 
the Modern Age, Ardsley, NY, Transnational Publishers 2004; R.A. Brand and S.R. Jablonksi, 
Forum Non Conveniens. History, Global Practice, and Future under the Hague Convention on 
Choice of Court Agreements, oxford University Press 2007. 

86 See for a concise comparative overview of open correction mechanisms and forum non conven-
iens inter alia Van Lith, supra n. 39, p. 441-485. 

87 The CJEU rigorously outlawed forum non conveniens as being inconsistent with the Brussels I 
jurisdiction scheme. See further section 3.3.3.

88 Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981). For interstate cases this doctrine was adopted 
earlier in Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507-09 (1947). 

89 Forum non conveniens criteria differ per jurisdiction. one of the differences between the Eng-
lish and US forum non conveniens is that in the US public factors and state interests play a far 
more important role.

90 Spiliada Maritime Corp v. Cansulex Ltd, [1986] 3 WLR 972, 3 All ER 843, [1987] A.C. 460.
91 Resolution No. 1/2000, International civil and commercial Litigation, 69th Conference of the 

International Law Association, held in London, United Kingdom, 25th-29th July 2000, see 
Principle 4.3. 

92 ALI/UNIDRoIT Principles of Transnational Civil Procedure, as adopted and promulgated by 
the American Law Institute and UNIDRoIT in 2004, Cambridge University Press, 2006. Prin-
ciple 2.5 provides that ‘jurisdiction may be declined or the proceedings suspended when the 
court is manifestly inappropriate relative to another more appropriate court that could exercise 
jurisdiction’.

93 Convention of 30 June 2005 on Choice of Court Agreements, Explanatory Report by Trevor 
Hartley & Masato Dogauchi, No. 152, p. 48, available at <www.hcch.net/upload/expl37e.pdf>.
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Under English law, the Spiliada test requires that the foreign forum is available 
and more appropriate for the trial.94 It is further relevant that the allocation of ju-
risdiction is in accordance with the requirements of justice. These same factors 
apply to the forum conveniens test for the purpose of granting approval for service 
out of the jurisdiction. In the Spiliada case, it was decided that a factor that could 
lead to denial of the forum non conveniens is ‘the fact, if established objectively 
by cogent evidence, that the plaintiff will not obtain justice in the foreign jurisdic-
tion’. The burden of proof is on the plaintiff in such a case. In several cases, Eng-
land was indeed found to be the forum conveniens after careful consideration of 
evidence of corruption and serious irregularities.95 In those cases, extensive expert 
statements were presented to evidence corruption and partiality. The English courts 
are careful not to judge the foreign court system as a whole, but to consider the 
individual case. For example, in Cherney v. Deripaska the judge emphasised that 
he was not deciding:96

that a fair trial can never be obtained in the Russian arbitrazh system. on the con-
trary I do not doubt that there are many honest and good judges in the system at 
every level, who conscientiously seek to do justice according to the relevant legal 
principles and procedures (…).

The judge continued that:97

I do however regard there as being a significant risk of improper government in-
terference if Mr Cherney were to bring the present claims in Russia, where they 
would be very high profile proceedings indeed, such that substantial justice may not 
be done to him if he is required to proceed there. I am not satisfied that, if he is so 
required, justice will be done.

In another recent case, not concerning forum (non) conveniens but a situation of 
lis pendens, arguments relating to corruption were dismissed.98 In this case, pro-
ceedings were stayed in favour of a Ukrainian court, granting reflexive effect to 
the relevant provisions of the Brussels I Regulation. Justice Smith considered that 
that there was no real risk of injustice to the claimant at the hands of the Ukrain-
ian courts. There was evidence of a level of corruption in the Ukrainian judiciary, 
but there was no evidence that it presented a risk of injustice to the claimant.

An important point of consideration is the burden of proof on the side of the 
plaintiff. In AK Investment v. Kyrgyz Mobil, the Court of Appeal considered that:99 

94 Dicey & Morris, supra n. 41), 12-028, p. 477-478.
95 AK Investment CJSC v. Kyrgyz Mobil Tel Limited and Others, [2011] UKPC 7; Cherney v. 

Deripaska, [2009] 1 All ER (Comm) 333, [2008] EWHC 1530 (Comm); Alberta Inc 889457 v. 
Katanga Mining Ltd. [2008] EWHC 2679 (Comm). 

96 Cherney v. Deripaska, [2009] 1 All ER (Comm) 333, [2008] EWHC 1530 (Comm), no. 247.
97 Cherney v. Deripaska, no. 248.
98 Ferrexpo AG v. Investments Ltd and Others, [2012] EWHC 721 (Comm). 
99 AK Investment v. Kyrgyz Mobil, no. 95. See also infra section 3.2.2.
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the burden can be satisfied by showing that there is a real risk that justice will not 
be obtained in the foreign court by reason of incompetence or lack of independence 
or corruption. of course, if it can be shown that justice ‘will not’ be obtained that 
will weigh more heavily in the exercise of the discretion in the light of all other 
circumstances.

In the United States, a court has the discretionary power to decline jurisdiction 
where a foreign court is the ‘more appropriate and convenient forum for adjudicat-
ing the controversy’ and the foreign court is an available and ‘adequate’ forum.100 
Empirical research demonstrates that in about half of the cases, a forum non con-
veniens argument is granted, and even more often in the case where the plaintiff 
is foreign.101 As is clear from the previously mentioned Piper case, the alternative 
forum is regarded as adequate unless the remedy it offers is ‘so clearly inadequate’ 
that it is no remedy at all. In practice, forum non conveniens is seldom denied on 
the ground of inadequacy. Plaintiffs regularly argue that the foreign court is inad-
equate for forum non conveniens purposes due to procedural deficiencies, lack of 
resources, and corruption. The Supreme Court has not given clear guidance on this 
point, and lower federal courts are not consistent.102 In general, only in very rare 
cases will a US court dismiss a forum non conveniens motion on the ground of 
inadequacy due to corruption.103

In the US literature, the approaches of the lower courts are described as ‘no-
scrutiny’ and ‘minimal scrutiny’.104 The first approach implies that courts will not 
review arguments related to corruption, because they refuse to inquire into the 
quality of the foreign judiciary. The second approach does take into account ‘the 
quality of the foreign judiciary, but in a highly circumscribed, case-specific 
manner’.105 For example, in the case of Norex Petroleum v. Access Industries,106 
a Canadian plaintiff sought jurisdiction in the US against a Russian oil and gas 
enterprise, after its claim had been rejected by the Russian courts. It alleged serious 

100 Sinochem International Co., Ltd. v. Malaysia International Shipping Corporation, 549 U.S. 
422 (2007). In this case, the Supreme Court decided that in cases where personal jurisdiction 
is difficult to establish, this exception may even be applied without first positively deciding on 
whether the US court has jurisdiction. See, inter alia, C.A. Whytock and C. Burke Robertson, 
‘Forum Non Conveniens and the Enforcement of Foreign Judgments’, Columbia Law Review 
(2011) p. 1453-1462.

101 Whytock and Robertson, supra n. 100, p. 1462; C.A. Whytock, ‘The Evolving Forum Shop-
ping System’, Cornell Law Review (2011) p. 503; M.T. Lii, ‘An Empirical Examiniation of the 
Adequate Alternative Forum in the Doctrine of Forum Non Conveniens’, Richmond Journal of 
Global Law & Business (2009) p. 526.

102 Whytock and Robertson, supra n. 100, p. 1457-1458; Lii, supra n. 101, p. 519-520. 
103 G.B. Born and P.B. Rutlegde, International Civil Litigation in the United States Courts, Kluwer 

Law International 2007, p. 404, 416-417.
104 Whytock and Robertson supra n. 100, p. 1458.
105 Whytock and Robertson supra n. 100, p. 1459.
106 Norex Petroleum Ltd v. Access Industries, Inc. et al., Federal District Court for the Southern 

District of New York, No. 02 Civ. 1499 (2004). See for a similar denial in relation to the courts 
of Guatemala, Palacios v. The Coca-Cola Company Co, United States District Court, S.D. New 
York, 757 F.Supp.2d 347 (2010).
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judicial corruption in the case. However, the Federal District Court dismissed the 
claim on forum non conveniens, referring to the Russian court as the appropriate 
forum. The Court did not dispute that some judicial officials in Russia may be 
corrupt, but no evidence was presented to demonstrate that the particular officials 
involved in the relevant Russian cases were corrupt. on the contrary, a Canadian 
court in the subsequent case Norex Petroleum v. Chubb Insurance denied a forum 
non conveniens challenge, in spite of a forum clause for the Russian courts.107 In 
its judgment, the Canadian court refers to the previously mentioned English Cher-
ney v. Deripaska case. Extensive affidavits were presented confirming corruption 
in the Russian courts, and indicating that the plaintiff stood virtually no chance 
against a company controlled by a powerful oligarch in Russia. The Canadian judge 
concluded that:

In my view, it is of fundamental importance that litigants be assured that their dis-
pute will be adjudicated in an honest, fair and unbiased tribunal. No litigant should 
have to run the risk that the court hearing the dispute might be corrupt. Consequent-
ly, taking all of the foregoing factors into account, I conclude that Alberta is forum 
conveniens.

Though in the US there is little chance of denial of a forum non convenience mo-
tion on the basis of inadequacy of the foreign court for reasons of corruption, in 
particular cases it has been denied. For example, in the case of HSBC USA v. 
Prosegur Paraguay the judge denied a forum non conveniens motion particularly 
because the plaintiff was unable to receive a fair hearing in the matter in Paraguay.108 
In this case, extensive expert evidence was presented regarding the judicial system 
in Paraguay, mostly from Country Reports on Human Rights as well as from 
Transparency International.

The general trend in the United States is that the courts will abstain from judg-
ing the adequacy of foreign forums. The act of state doctrine and comity play an 
important role in this. It may be summarised by the finding of several judges that 
‘it is not the business of our courts to assume the responsibility for supervising the 
integrity of the judicial system of another sovereign nation’.109 occasionally, in 
the literature this reluctance to deny forum non conveniens arguments on the basis 
of inadequacy due to corruption and other irregularities of the foreign court is 
criticised.110 It is said that US courts require overly high standards of proof, since 

107 Norex Petroleum Limited v. Chubb Insurance Company of Canada and Ingosstrakh Insurance 
Company Ltd., Court of Queen’s Bench of Alberta, 2008 ABQB 442 (CanLII).

108 HSBC USA, Inc. v. Prosegur Paraguay, S.A., No. 03 Civ. 3336, 2004 WL 2210283.
109 See, inter alia, Chesley v. Union Carbide Corporation, United States Court of Appeals, Sec-

ond Circuit. 927 F.2d 60, 59 USLW 2587 (1991). V.A. Fitt, ‘Note, The Tragedy of Comi-
ty: Questioning the American Treatment of Inadequate Foreign Courts’, Virginia Journal of 
International Law (2010) p. 1027, notes: ‘With slavish allegiance to comity, American courts 
repeatedly justify their reluctance to find corruption in other nations’ court systems.’

110 See, inter alia, Whytock and Robertson, supra n. 100, p. 1444-1521; Fitt, supra n. 109, p. 1021-
1044 .
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they often readily dismiss governmental and non-governmental reports, scholarly 
articles, and expert evidence.111 It may also result in an international ‘access-to-
justice-gap’.112 In fact, only a minority of cases are actually brought to the ‘con-
venient’ forum after granting a forum non conveniens motion. In cases that are 
litigated in the convenient forum, the enforcement of the resulting judgment may 
lead to continuous litigation on the ground of corruption, such as in the Chevron 
(Texaco) case.113

3.3.2 Application of forum necessitatis

As was mentioned previously, in civil law jurisdictions, and particularly in conti-
nental Europe, forum (non) conveniens plays only a marginal role. In the Nether-
lands, since 2002 international jurisdiction rules are laid down in the Dutch Code 
of Civil Procedure (DCCP), applicable in cases where no Convention or EU 
Regulation applies.114 A provision governing general petition cases, mostly family 
cases, contains an open-ended criterion that may be regarded as a forum conven-
iens.115 This rule bears no relevance in the majority of civil and commercial cases, 
which are initiated with a summons. More important is that the DCCP includes a 
forum necessitatis rule, as is present in several other civil law jurisdictions as 
well.116 Article 9 addresses two situations. The first provides jurisdiction for the 
Dutch court where a civil case outside the Netherlands appears to be impossible 
(Article 9 sub b). It covers cases of a ‘negative’ jurisdiction conflict, where due to 
the lack of coherence between domestic rules, no court would have jurisdiction, 
as well as cases where factually no foreign court is available due to war, natural 
disasters, or absence of the judiciary. The second situation concerns cases where 
legal proceedings are to be initiated by a writ of summons, where it would be 
unacceptable to demand from the plaintiff that he submit the case to the foreign 
court (Article 9 sub c). This last exception encompasses a wider range of situations 
where litigation abroad is not absolutely impossible, but where it cannot be ex-
pected from a plaintiff to bring his case in the foreign court: for example, for 

111 Fitt, supra n. 109, p. 1044.
112 Whytock and Robertson supra n. 100, in particular p. 1472-1481.
113 L.J. Dhooge, ‘Aguinda v Chevron Texaco: Mandatory Grounds for the Non-Recognition of 

Foreign Judgments for Environmental Injury in the United States’, Journal of Transnational 
Law & Policy (2009) p. 1-60; Whytock and Robertson, supra n. 100, in particular p. 1447-
1450, 1512-1514; Muir Watt, supra n. 11.

114 See on these Van Lith, supra n. 39, p. 122-148; X.E. Kramer, ‘De regeling van de rechtsmacht 
onder het herziene Rechtsvordering’, Nederlands Internationaal Privaatrecht (2002) p. 375-
385. An English translation of Art. 1-14 DCCP is available at <www.dutchcivillaw.com/legisla-
tion/civilprocedure001.htm>. 

115 Art. 3(c) DCCP adds to two precisely prescribed jurisdiction rules that the Dutch court has 
jurisdiction in these petition cases when the dispute is ‘otherwise sufficiently connected with 
the Dutch legal order’. 

116 See inter alia Art. 3 of the Swiss Private International Law Statute. Also France adopted a 
similar rule in case law, see Van Lith, supra n. 39, p. 150. See for the EU position infra section 
3.3.3.
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reasons of lack of impartiality or other violations of fundamental rights.117 In such 
a case, the Dutch court will have jurisdiction as forum conveniens where the case 
has sufficient connection with the Netherlands. To date, only three published 
cases exist where the lack of impartiality and corruption of the foreign court were 
invoked explicitly in the context of forum necessitatis.118 

In the first case, the District Court of Rotterdam considered its jurisdiction 
under Article 9 sub c DCCP in a case where the plaintiff raised partiality and cor-
ruption of the Kazakhstani courts.119 The contract between parties contained a 
valid jurisdiction agreement in favour of the courts of Kazakhstan. The plaintiff 
first addressed the general lack of partiality of the courts of Kazakhstan. Further, 
it specifically argued that when it concluded the credit agreement, its counterparty 
was a private company. The CEo of this company was a former Kazakhstani 
Minister with whom it had always done business. After the conclusion of the last 
additional contract, this CEo was disgraced by the Kazakhstani government, and 
the government became the major shareholder. Since then, as the plaintiff asserted, 
the Kazakhstani government accused the former CEo and the plaintiff of corrup-
tion without any grounds, and tried to circumvent the contract with the plaintiff. 
The Dutch court first emphasises that this provision may only be used as grounds 
for jurisdiction in exceptional cases. It considers that this case requires a balance 
of interests of, on the one hand, upholding the principle of pacta sunt servanda 
(implying that parties are bound by the forum agreement) and, on the other hand, 
exceptional circumstances such as the impossibility of obtaining a fair trial. The 
court considers that the defendant disputes that the plaintiff cannot get a fair trial 
in Kazakhstan. It further takes into account that the plaintiff undertook to conclude 
large credit agreements in Kazakhstan with a Kazakhstani banking institution, and 
that it is not an unforeseen or exceptional circumstance that the composition of the 
board or the shareholders of such an institution change. It considers that though 
the procedural position of the plaintiff may be weaker, it is not probable that a fair 
trial in Kazakhstan is impossible. The Dutch court therefore does not accept juris-
diction on the ground of forum necessitatis. 

Another case in the District Court of The Hague concerned alleged corruption 
of the Colombian court that had been designated as the competent court in the 
contract between parties.120 It involved an oil company claiming damage from the 
Republic of Colombia and another oil company, on the basis of breach of contract 
and tortious conduct in view of the illegal termination of a concession contract. 
The plaintiff argues that a fair trial in Colombia, particularly against the Republic 

117 F. Ibili, Gewogen rechtsmacht in het IPR, Kluwer 2006, p. 107-135; Kramer, supra n. 114, 
p. 383-384.

118 This does not mean that these are the only cases. Not every case is published, and these ques-
tions are usually raised and dealt with as an incidental question within Dutch civil procedure.

119 District Court Rotterdam, 8 June 2011, LJN BT2478, 369076/HA ZA 10-3721 (Tbilisi Central 
Plaza BV v. JSC BTA Bank).

120 District Court The Hague, 30 May 2012, LJN BX1740, 385355/HA ZA 11-0226 (Llanos Oil 
Exploration Ltd v. Republiek Colombia and Ecopetrol SA).
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of Colombia (one of the defendants), would not be possible. The plaintiff provides 
a witness statement of the former vice-president of the Colombian secret service, 
which reveals there was an order to involve the company of the plaintiff in any 
investigation that would link them to illegal activities, in order to keep certain 
activities secret. The director and two employees of the plaintiff were arrested in 
Colombia, and there is some evidence that the director received an unfair criminal 
trial. The plaintiff further argued and provided evidentiary documents that Colom-
bia is one of the most corrupt countries in the world, where lawyers and judges 
regularly receive death threats. The court does not assess the correctness of these 
arguments. It simply states that all these circumstances were also present when the 
plaintiff concluded the agreement, including a choice of forum and a choice of law 
for Colombia. Since the plaintiff has a history of doing business in Colombia, he 
was clearly familiar with these circumstances. Given this background, the circum-
stances were not unforeseen or so exceptional that the plaintiff cannot be expected 
to bring his case in Colombia. The court adds that there is also no sufficient con-
nection with the Netherlands, and declines jurisdiction.

In The Hague Court of Appeal, in the case Ingosstrakh Insurance Company v. 
A.Y. EN’KOV, qq Baltic Shipping Company, the forum necessitatis was only invoked 
as a subsidiary point.121 The liquidator summarily argued that since Ingosstrakh is 
a Russian state-owned company, and claims against this party have never been 
awarded, in Russia the case will not receive unfair and partial treatment. Since 
Ingosstrakh rebuts this statement and the curator does not further sustain his argu-
ments, this ground is dismissed.

These cases show a more formal assessment of forum necessitatis in cases of 
corruption. Unlike the English and US courts, no restrictions are found in comity 
or act of state doctrine, since these are not explicitly recognised in the Netherlands. 
However, in the two District Courts the forum agreements in favour of the foreign 
court prevailed, and in one case the evidence of clear unfair treatment and corrup-
tion were not found sufficient. Additionally, both courts seem to require unforeseen 
circumstances; the plaintiffs knew what risk they were taking and cannot expect 
remedies in the Dutch court once they regret their choice. This approach is to be 
regretted.

3.3.3 The EU position: mutual trust and absence of judicial discretion under 
Brussels I

In civil and commercial matters, in EU member states the Brussels I Regulation 
will generally apply if the defendant is domiciled in an EU member state.122 This 
Regulation also applies where an EU court has been chosen, and at least one of the 
parties is domiciled in an EU member state,123 or where exclusive jurisdiction for 

121 Court of Appeal The Hague, 22 March 2011, LJN BQ5233, 105.007.579/01 (Ingosstrakh 
Insurance Company v. A.Y. EN’KOV, qq Baltic Shipping Company).

122 See Art. 2 in conjunction with Art. 4 Brussels I.
123 See Art. 23 Brussels I.
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an EU court is established.124 In the 2010 recast proposal, the Commission proposed 
to extend the scope of the jurisdiction rules to third states.125 However, in the draft 
Council text upon which political agreement was reached in June 2012, this part 
of the proposal has been largely withdrawn.126 Its scope will therefore continue to 
be limited primarily to EU defendants.

As was concluded previously, the premise of mutual trust on which this Regu-
lation is based is at odds with a review of the ‘adequacy’ of the court of another 
member state.127 In a series of cases, the CJEU has vigorously affirmed the prin-
ciple of mutual trust. It has emphasised the mandatory nature of the Brussels I 
Regulation as a closed system of jurisdiction rules that do not allow for review 
beyond the prescribed heads of jurisdiction. 

In a situation where a party in violation of a jurisdiction agreement addressed 
another court, the CJEU in the Gasser case upheld the ‘first seised’ mechanism in 
the case of lis pendens. The fact that proceedings were brought in a court other 
than the chosen court, and that the assessment of jurisdiction in the first court would 
seriously delay proceedings (‘torpedo’), did not change matters.128 The doctrine 
of mutual trust was phrased to underline that each member state can rule on its 
own jurisdiction. In the Turner ruling, the CJEU outlawed the English anti-suit 
injunction, as discussed above.129 The heavily debated Owusu case has prohibited 
member states from engaging in forum non conveniens in any situation where the 
Brussels I Regulation affords jurisdiction.130 The fact that in this case the compet-
ing court was a non-EU (Jamaican) court did not make a difference. In the last case 
in this series, the equally debated Westtankers case, the Turner ban on anti-suit 
injunctions was extended to vexatious litigation interfering with an arbitration 
clause between parties.131 In Gasser, Turner, and Westtankers the principle of 
mutual trust prevailed as the basis for the decision. In Owusu, in the absence of a 
competing court in a member state, the mandatory and hard-and-fast nature of the 
jurisdictional scheme of Brusssels I was decisive.132 

Since Brussels I is a closed, distributive EU jurisdiction system, it does not 
contain a forum necessitatis rule either.133 Interestingly, the above-mentioned Com-

124 See Art. 22 Brussels I.
125 See supra n. 12 and Art. 4(2) of the proposal and the Explanatory Memorandum, section 3.1.2, 

p. 8. 
126 Proposal for a Regulation of the European Parliament and of the Council on jurisdiction and 

the recognition and enforcement of judgments in civil and commercial matters (Recast) – First 
reading – General approach, doc. no. 10609/12, JUSTCIV 209, CoDEC 1495, 1 June 2012. 
See Art. 4 of this text.

127 See supra section 3.2.2.
128 CJEU 9 Dec. 2003, Case C-116/02, ECR I-14693 (Gasser v. MISAT).
129 See supra section 3.2.1.
130 CJEU 1 March 2005, Case C-281/02 ECR I-1383 (Owusu v. Jackson).
131 CJEU 10 Feb. 2009, Case C-185/07, ECR I-00663 (Allianz SpA and Generali Assicurazioni 

Generali SpA v. West Tankers Inc.).
132 In this case, the English court had jurisdiction as court of the defendant.
133 on the contrary, Regulation (EC) No. 4/2009 on jurisdiction, applicable law, recognition 

and enforcement of decisions and cooperation in matters relating to maintenance obligations 
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mission recast proposal did contain such a rule in relation to third states.134 It 
proposed that ‘if the right to a fair trial or the right to access to justice so requires’, 
on an exceptional basis and provided there is a sufficient connection, an EU court 
may assume jurisdiction inter alia ‘if proceedings cannot reasonably be brought 
or conducted or would be impossible in a third state with which the dispute is 
closely connected’. A second ground relates to the situation in which a third coun-
try judgment would not be enforceable in the EU. Maybe this rule could have 
served as a basis for situations in which there is a serious danger of corruption in 
a third country, or in which a judgment obtained through corruption had already 
been rendered. However, since the proposed extension to third states did not survive 
the negotiations, this proposal on forum necessitatis had not been adopted either. 
This leaves unimpeded the fact that in situations in which the Brussels I Regulation 
does not apply, national jurisdiction rules such as those in the Netherlands may 
provide a basis for jurisdiction. 

These rulings demonstrate that within the EU and under the Brussels I Regula-
tion, mutual trust and the requirement of legal certainty are not compatible with a 
discretional judicial review. This closes the door on any argument regarding juris-
diction, including those on judicial quality or alleged corruption within the EU, at 
least at the jurisdictional stage. 

4. RECoGNITIoN AND ENFoRCEMENT oF JUDGMENTS AND 
CoRRUPTIoN

4.1 Enforcement of foreign judgments: foundations and the case of 
corruption

The question of the recognition and enforcement of a foreign judgment arises when 
a creditor seeks to enforce a monetary judgment upon assets located in a country 
other than the one where the decision was rendered. It may also arise in subsequent 
litigation when a party seeks preclusive effect of a judgment rendered abroad. As 
a matter of sovereignty and subject to conventions, states enjoy the freedom to 
recognise and enforce foreign judgments as they find just. Though there exists no 
obligation under international law to recognise and enforce foreign judgments, 
most countries under their domestic laws allow for the recognition and enforcement 
of other states’ judgments. The foundation for this may be found in the theory of 

(Maintenance Regulation) does include a forum necessitatis. Art. 7 reads: ‘Where no court of 
a Member State has jurisdiction pursuant to Arts. 3, 4, 5 and 6, the courts of a Member State 
may, on an exceptional basis, hear the case if proceedings cannot reasonably be brought or con-
ducted or would be impossible in a third State with which the dispute is closely connected. The 
dispute must have a sufficient connection with the Member State of the court seised.’ Recital 16 
clarifies that this exceptional basis may be deemed to exist when proceedings prove impossible 
in the third state in question: for example, because of civil war, or when an applicant cannot 
reasonably be expected to initiate or conduct proceedings in that state. 

134 See Art. 26 of the Commission proposal (supra n. 12).
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comity, which respects foreign acts, or in the theory of obligation that focuses on 
the rights and obligations created between the parties.135

The recognition and enforcement of foreign judgments is conditional upon 
certain requirements, which differ per system. For the assessment of judgments 
tainted by corruption, of particular relevance are the grounds of refusal pertaining 
to public policy and due process (fair trial). Some systems contain a specific ground 
of refusal relating to fraud, which covers judicial corruption. These will be discussed 
below, after the impact and possible limits arising from comity, the act of state 
doctrine, and mutual trust have been explored. As to the discussion of case law, it 
must be remarked that the number of reported cases on recognition and enforce-
ment is far more limited than on the question of international jurisdiction. This 
may be explained by the fact that cross-border enforcement is not always necessary 
in view of the availability of local assets and of voluntary compliance with judg-
ments.136 The issue is nevertheless of fundamental importance. Allowing enforce-
ment of a ‘corrupt’ judgment may be at odds with fundamental rights pertaining 
to fair trial and substantive justice. At the same time, barring enforcement may 
compromise principles of comity and of res iudicata (‘estoppel’ in common law 
countries) and finality. Where relevant, reference will be made to the enforcement 
of arbitral awards in courts, since similar issues of public policy may arise in rela-
tion to court judgments.137 The court review may, however, differ due to the spe-
cific and voluntary nature of arbitration.138

4.2 The role of comity, the act of state doctrine, and mutual trust

As is the case for the assessment of jurisdiction, the review of recognition and 
enforcement of foreign judgments may be affected by comity, the act of state 
doctrine, and, in the EU, the principle of mutual trust.139 Scrutinising a judgment 

135 See, in general, Hartley, supra n. 12, p. 319-320. See for the doctrinal basis in England and 
Wales: Dicey & Morris, supra n. 41, p. 568-570.

136 Additionally, challenging jurisdiction is often part of litigation tactics.
137 See Art. V(2)(b) Convention on the Recognition and Enforcement of Foreign Arbitral Awards 

of 1958 and Art. 36(1)(b)(ii) UNCITRAL Model Law on International Commercial Arbitra-
tion of 1985, as amended in 2006. Art. 34(2)(b)(ii) Model Law also includes public policy as 
a ground to challenge the award. See further Art. 52(1)(c) Convention on the Settlement of 
Investment Disputes between States and Nationals of other States 1965 (ICSID Convention) 
contains a specific reference to corruption of a member of the arbitral tribunal as a ground for 
annulment of the award.

138 Literature distinguishes two main approaches of courts towards the enforcement of arbitral 
awards allegedly tainted by corruption: the minimum and maximum review. A third approach 
is that of the contextual review, according to which the control is dependent upon the nature 
of the violation. See Sayed, supra n. 14, p. 391-421; M. Hwang and K. Lim, ‘Corruption in 
Arbitration – Law and Reality’, 2012, expanded version of a paper presented at the Herbert 
Smith-SMU Asian Arbitration Lecture, Singapore, 4 Aug. 2011, available at <www.arbitration-
icca.org/media/0/13261720320840/corruption_in_arbitration_paper_draft_248.pdf>, p. 50-81; 
Report of the International Law Association, ‘Public Policy as a Bar to Enforcement of Inter-
national Arbitral Awards’, 2003.

139 See supra section 3.2.
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rendered by the court of another country on the basis of alleged bribery of the judge 
touches upon the edges of intrusion on foreign politics. It may be conceived as a 
serious condemnation of a foreign judicial system if a court were to conclude that 
the allegations by a party are well founded. 

From the outset, comity is intended to favour foreign judgments, as it is one of 
the founding theories for their recognition. In the US, this is evident from the Hilton 
v. Guyot case discussed earlier. Respect towards foreign nations and sovereign acts 
performed on their territory requires cooperation where a decision calls for enforce-
ment on the territory of the state addressed. It is assumed that mutual recognition 
of judgments is the ‘optimal solution’.140 The question is to what extent do com-
ity and the related act of state doctrine limit the scrutiny of a foreign judgment that 
is allegedly tainted by corruption.

As is clear from the discussion on international jurisdiction, comity and act of 
the state doctrine find their limits when a breach of international law or public 
policy is concerned. It is also the grounds of refusal pertaining to public policy, 
fair trial, and due process that prompt review of a foreign judgment. In 2012, a 
landmark decision by the English Court of Appeal was rendered in the Yukos v. 
Rosneft litigation.141 It concerned the enforcement of arbitral awards obtained in 
arbitration proceedings in favour of Yukos, following the politically inspired ex-
propriation and bankruptcy of Yukos oil. These arbitral awards rendered in Russia 
were, following an application by Rosneft, annulled by the Russian Arbitrazh 
Courts. Yukos addressed the English court to enforce the arbitral awards, claiming 
that the trial in Russia resulting in the annulment of the awards was partial and a 
‘travesty of justice’. Rosneft invoked the act of state doctrine and the principle of 
non-justiciability, since this matter raises issues about the executive or administra-
tive acts of a foreign sovereign within its own territory. Relying on an earlier Dutch 
court judgment that did not recognise the judgment annulling the arbitral awards, 
Yukos claimed issue estoppel (res iudicata). Yukos further argued that the act of 
state doctrine and the principle of non-justiciability did not apply. The English 
commercial court agreed with Yukos on these two preliminary issues relating to 
estoppel and the act of state doctrine. The Court of Appeal upheld this decision on 
the point of the act of state doctrine, and concluded that ‘judicial acts are not acts 
of state for the purposes of the act of state doctrine’.142 It stated that:

…the time has come, in accordance with the rationalisation and highly authoritative 
guidance of Lord Collins and the Privy Council in AK Investment, to hold that the 
act of state doctrine does not prevent an investigation of or adjudication upon the 
conduct of the judiciary of a foreign state, whether that conduct lies in the past, or 

140 C.R. Drahozal, ‘Some observations on the Economics of Comity’, 2012, p. 6, available at 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2101400>, in T. Eger and S. Voight 
(eds.), The Economic Analysis of International Law, Mohr Siebeck 2013 (forthcoming).

141 Yukos Capital Sarl v. OJSC Rosneft Oil Company, [2012] EWCA Civ 855.
142 Yukos v. Rosneft, no. 87.
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in the future, and whether or not its conduct in the past is relied upon as the founda-
tion for an assessment of the risk as to its conduct in the future.143

In its judgment, it explicitly overturned two earlier decisions on the matter. The 
court further recognised that ‘judicial acts will be regarded as acts for which a state 
may be responsible in human rights law’.144 It repeated from the AK Investment 
case that comity demands that inquiries into the foreign judiciary are ‘conducted 
with that proper respect which is owed in the international sphere to the courts of 
friendly foreign nations’.145 

As has been discussed in the context of jurisdiction, within the EU as between 
member states mutual trust can be regarded as an almost absolute form of comity. 
The Brussels I Regulation in its recitals explicitly mentions mutual trust as the 
fundament for the recognition and enforcement of court judgments.146 It bears 
similarities to the US ‘full faith and credit clause’ between the sister states.147 The 
principle of mutual trust has resulted in a system of marginal review, automatic 
recognition, and semi-automatic enforcement of judgments. It may be said that 
there is tension between mutual trust and the review of possible corrupt conduct 
of another member state. However, as was submitted earlier, as a matter of princi-
ple, mutual trust cannot fully preclude the possibility of inquiring into the conduct 
of another member state’s court. This is currently facilitated by the public policy 
exception, though the policy to abolish the exequatur has resulted in the abolition 
of this ground of refusal in specific enforcement instruments.148

At this point, reference should be made to the ruling of the ECtHR in the Pel-
legrini v. Italy case.149 This case concerned the recognition and enforcement of a 
Vatican judgment in Italy. The party against whom enforcement was sought claimed 
on good grounds that in the Vatican court the right to a fair trial had been violated. 
The ECtHR ruled that Article 6 ECHR requires that the Italian court, before au-
thorising enforcement of the Vatican judgment, satisfies itself that the applicant 
had had a fair trial in the proceedings under canon law in the Vatican court. This 
underlines the responsibility that states that are party to the ECHR have in granting 
enforcement of a judgment of another country. Comity, act of state, and mutual 
trust should not preclude such review.150 

143 Yukos v. Rosneft, no. 86.
144 Yukos v. Rosneft, no. 73.
145 Yukos v. Rosneft, no. 125.
146 Recitals 16 and 17 of the Brussels I Regulation.
147 See Art. IV § 1 of the United States Constitution. It should be remembered that the EU is a 

union and not a federation. 
148 See further infra section 4.3.3.
149 ECtHR 20 July 2001, Appl. No. 30882/96 (Pellegrini v. Italy). 
150 In relation to state immunity, the ECtHR ruled in Cudak v. Lithuania, ECtHR 23 March 2010, 

Appl. No. 15869/02 that this may justify limits to access to justice. However, this should not be 
disproportionate, see Sabeh el Leil v. France, ECtHR 29 June 2011, Appl. No. 34869/05.
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4.3 Grounds of refusal and the case of corruption

In this section, attention will be paid to the grounds of refusal in relation to the 
recognition and enforcement of foreign judgments and their relevance and appli-
cability in cases of corruption. A general ground of refusal is public policy; in the 
US, procedural public policy is usually referred to as due process. A specific ground 
of refusal relevant in the context of corruption is the fraud exception. 

4.3.1 Public policy, due process, and fraud

A common ground upon which to refuse the recognition and enforcement of a 
foreign judgment is public policy. For example, Article 34(1) Brussels I Regulation 
provides that recognition will be refused if such recognition is manifestly con-
trary to public policy in the member state in which recognition is sought. What 
constitutes public policy will be determined by the lex fori, and can differ per 
country and in time. However, the CJEU has consistently held that this ground of 
refusal is to be applied restrictively.151 It should concern a manifest breach of law 
in the member state in which recognition is sought, or concern a right that is re-
garded as fundamental within that legal order. This ground of refusal is also found 
in most other international instruments relating to recognition and enforcement, 
and in domestic law. 

Public policy can be divided into procedural public policy and substantive 
public policy.152 Procedural public policy concerns the conduct of the proceedings 
in the foreign court. Substantive public policy relates to substantive justice on the 
merits of the case. In cases of corruption, the situation of judicial corruption − for 
example, the bribing of a judge − can be regarded as a matter of procedural public 
policy. Where enforcement is challenged in view of corruption in the underlying 
relationship upon which the foreign decision based, this may be captured by the 
substantive procedural public policy. In this last situation, courts will take a very 
reserved position, since it concerns the substance of the case and relies upon facts 
brought before and litigated in the foreign court. For example, Article 36 Brussels 
I Regulation prohibits the review as to the substance of the case. Issues related to 
the material result and the applicable law can in principle not be re-decided.153 
However, where corruption in the underlying relationship causes the judgment as 
a whole to be against public policy, this should not preclude the possibility to ap-

151 CJEU 4 Feb. 1988, Case 145/86, ECR 1988, I-645 (Horst Ludwig Martin Hoffmann v. 
Adelheid Krieg); CJEU 28 March 2000, Case C-7/98, ECR 2000, I-1935 (Dieter Krombach v. 
André Bamberski); CJEU 11 May 2000, Case C-38/98, ECR 1988, I-2973 (Régie Nationale des 
Usines Renault SA v. Maxicar SpA); CJEU 2 April 2009, Case C-394/7, ECR 2009, p. I-2563 
(Marco Gambazzi v. DaimlerChrysler Canada Inc. and CIBC Mellon Trust Company).

152 See for the Brussels I Regulation, Magnus/Mankowski/Francq, Brussels I Regulation, Sellier 
2012, Art. 34, notes 15-32; B. Hess, Europäisches Zivilprozessrecht, C.F. Müller 2010, p. 344-
349, notes 199-209.

153 Magnus/Mankowski/Mankowski 2007 (see supra n. 152), Art. 36, note 6 
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ply the public policy exception.154 In doctrine and case law, it is rightly concluded 
that in a proper foreign procedure or arbitration, issues relating to the underlying 
contract can be resolved by that court or by the arbitrators, and need as such not 
be revisited in the stage of enforcement.155 In this regard, the Canadian Supreme 
Court in a case concerning the enforcement of a US judgment stated that the mer-
its of a foreign judgment could be challenged for fraud only if the allegations are 
new and not the subject of prior adjudication.156 

It was mentioned that public policy is a domestic concept. This raises the ques-
tion as to whether corruption under the domestic law will be regarded as a matter 
of public policy. In principle, national law will be decisive in this matter. In the 
Yukos v. Rosneft litigation, the English Court of Appeal underlined that ‘it makes 
a great deal of difference whether the issue is being determined by reference to 
Dutch public order or English public order which is (or may well be) different’.157 
However, there is a growing consensus that corruption is a serious threat to soci-
ety and to the international legal order. Doctrine further distinguishes from na-
tional public policy the concept of international or transnational public policy.158 
In view of the criminalisation of corruption under domestic laws worldwide and 
of the body of international legislation condemning corruption, it may be regarded 
as a matter of transnational public policy. In the authoritative ICSID arbitration 
case World Duty Free v. Kenya,159 the tribunal considered that: 

In light of domestic laws and international conventions relating to corruption, and 
in light of the decisions taken in this matter by courts and arbitral tribunals, this Tri-
bunal is convinced that bribery is contrary to the international public policy of most, 
if not all, States or, to use another formula, to transnational public policy. Thus, 
claims based on contracts of corruption or on contracts obtained by corruption can-
not be upheld by this Arbitral Tribunal.

154 See also supra section 2.1.3 in relation to the applicable law. In relation to the Brussels I 
Regulation Magnus/Mankowski/Mankowski 2007 (see supra n. 152), Art. 36, notes 10-11 ac-
knowledges that judgments allegedly obtained by fraud and the case of judicial corruption 
might conflict with elementary principles of judgments and may come under the public policy 
exception. 

155 See inter alia the English landmark case concerning an arbitral award Westacre Investments 
Inc v. Jugoimport-SDRP Holding Company Ltd. [1999] All ER (D) 486; T.G. Nelson, ‘Down 
in Flames: Three U.S. Courts Decline Recognition to Judgments from Mexico, Citing Corrup-
tion’, The International Lawyer (2010) p. 902. 

156 Beals v. Saldanha, 2003 SCC 72 (CanLII), [2003] 3 SCR 416, no. 51.
157 Yukos Capital Sarl v. OJSC Rosneft Oil Company, [2012] EWCA Civ 855, no. 156. See also 

supra section 4.2.
158 The concept of transnational public policy was particularly developed in the context of arbitra-

tion. See inter alia R. Kreindler, ‘Approaches to the Application of Transnational Public Policy 
by Arbitrators’, The Journal of World Investment (2003) p. 239-250; Sayed, supra n. 14, p. 
278-288. See for an extensive study on the Europeanisation and internationalisation of public 
policy, I. Thoma, Die Europäisierung und die Vergemeinschaftung des nationalen ordre public, 
Mohr Siebeck 2007.

159 World Duty Free Company Ltd. v. The Republic of Kenya, ICSID Case No. ARB/00/7, Award 
of 4 oct. 2006, no. 157. See also supra section 2.1.1.
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In the international discourse, corruption has also been viewed recently in the light 
of human rights.160 In the case of judicial corruption, a court cannot be regarded 
as impartial, and therefore violates inter alia Article 6 ECHR.161 This provision 
has also been found by the CJEU to be relevant in the context of the public policy 
under the Brussels I Regulation.162 This strengthens the view that corruption is to 
be regarded as a matter of transnational public policy.163 

In the United States, defences related to corruption can be incurred under gen-
eral due process that is part of Federal Law. The Restatement (Third) of Foreign 
Relations Law, adopted by the American Law Institute in 1986, provides that a 
judgment may not be recognised if it ‘was rendered under a judicial system that 
does not provide impartial tribunals or procedures compatible with due process of 
law’.164 This exception is also contained in the Uniform Foreign-Country Money 
Judgments Recognition Act of 2005 (Uniform Recognition Act) and its predeces-
sor of 1962.165 This ground of refusal may only be invoked in cases of a lack of 
systemic lack of due process, and may not review individual cases.166 In the 2005 
Uniform Recognition Act, two new discretionary grounds for non-recognition were 
added. one provides a due process ground of refusal in relation to specific pro-
ceedings.167 This extends the general due process ground on a discretionary basis 
to individual cases. The other new ground applies where the judgment ‘was rendered 
in circumstances that raised substantial doubt about the integrity of the rendering 
court with respect to the judgment’.168 This ground ‘requires a showing of corrup-
tion in the particular case that had an impact on the judgment that was rendered’.169 
These grounds have been added specifically with a view to the concerns of judicial 
corruption.170 

Some regimes on recognition and enforcement contain a specific ground of 
refusal relating to fraud. The Hague Choice of Court Convention provides that 
recognition may be refused if the judgment was obtained by fraud in connection 

160 See inter alia the extensive report from the International Council on Human Rights Policy, 
Corruption and Human Rights: Making the connection, 2009; C. Rose, ‘The Application of 
Human Rights Law to Private Sector Complicity in Governmental Corruption’, Leiden Journal 
of International Law (2011) p. 715-740.

161 See also in particular Art. 14 International Covenant on Civil and Political Rights and Art. 47 
European Charter on Fundamental Rights.

162 Most notably in Krombach v. Bamberski and Gambazzi (supra n. 151).
163 From the case of Pellegrini v. Italy it is clear that Art. 6 also plays a role in the recognition and 

enforcement of foreign judgments, see supra section 4.2 
164 Section 482(1)(a) Restatement (Third) of Foreign Relations Law. 
165 This Act is a revised version of the Foreign Money Judgments Recognition Act of 1962. These 

uniform acts originate from the Uniform Law Commission and is suggested case law for the 
states within the US. The 1962 was adopted by almost all the states, and the 2005 Act is now 
adopted by almost half of the states. See <www.uniformlaws.org> (consulted July 2012). 

166 R.A. Brand, ‘Federal Judicial Center International Litigation Guide: Recognition and Enforce-
ment of Foreign Judgments’, April 2012, p. 13-17; Nelson, supra n. 156, p. 898-901.

167 Section 4(c)(8) Uniform Recognition Act.
168 Section 4(c)(7) Uniform Recognition Act.
169 Brand, supra n. 166, p. 9.
170 Whytock and Robertson, supra n. 100, p. 1504-1505.
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with a matter of procedure. According to the Explanatory Report, this includes the 
situation in which ‘either party seeks to corrupt a judge, juror or witness’.171 Eng-
lish and US legislation contains a fraud exception as well.172 This covers situations 
of ‘extrinsic’ fraud, relating to bribery or corruption of court officials inducing the 
court to render a favourable judgment.173 

4.3.2 Application in corruption cases

In the Netherlands, the most important cases undoubtedly relate to the worldwide 
Yukos v. Rosneft litigation. After privatisation of the Russian company Yukos in 
the 1990s, the company adopted a new, Western-orientated entrepreneurship, and 
became successful. Allegedly, this was not appreciated by the Russian government. 
It accused Yukos oil of fraud and tax evasion, and started its expropriation. The 
largest portion of assets as a result of the auction of a Lithuanian daughter com-
pany was placed in a Dutch bank account. In 2006, Yukos oil was declared bank-
rupt by the Russian courts. This complex case resulted in many claims and decisions 
in the Netherlands, concerning diverse aspects and involving different parties. 
These litigations have as their background the accusations of partiality and cor-
ruption on the part of the Russian authorities and courts. 

In 2007, the Amsterdam District Court had to decide on the enforceability of 
the bankruptcy of Yukos oil in the course of assessing the validity of decisions by 
the receiver concerning restructuring and shareholders.174 The Dutch court refused 
enforcement. It concluded that the Russian bankruptcy decision contradicted Dutch 
public policy, since it violated fundamental principles of fair trial as embedded in 
Article 6 ECHR. In its decision, the court primarily addressed the way the tax 
obligations had been determined, and the lack of an opportunity to be heard. It did 
not become involved in an assessment of the political context or of corruption in 
the Russian court, though it did state that the conduct of the Russian authorities 
‘cannot stand the test of criticism’. In an appeal case where several cases were 
consolidated, the Amsterdam Court of Appeal decided to stay the decision on 
Article 6 ECHR and the conduct regarding the insolvency pending the proceedings 
at the ECtHR.175 In September 2011, the ECtHR delivered its extensive decision 
concerning several provisions of the Convention.176 It found a violation of Article 

171 Expanatory Report, No. 188.
172 England: Section 9(2)(d) Administration of Justice Act 1920 and Section 4(1)(a((iv) Foreign 

Judgments (Reciprocal Enforcement) Act 1933. US: § 4(b)(3) Uniform Recognition Act;  
§ 482(2)(a)Restatement (Third) of Foreign Relations Law.

173 UK: Dicey & Morris, supra n. 41, 14-128–140, p. 622-628. US: Brand 2012 (supra n. 166), 
p. 20; Nelson 2010 (supra n. 156), p. 901-902.

174 District Court Amsterdam, 31 oct. 2007, LJN BB6782, 355622/HA ZA 06-3612 (Yukos Oil 
Finance and others v. receiver OAO Yukos Oil Company and others).

175 Court of Appeal Amsterdam 19 oct. 2010, LJN Bo1035, 200.002.097/01 and 200.002.104/01.
176 OAO Neftyanaya Kompaniya Yukos v. Russia, ECHR 20 Sept. 2011, Appl. No. 14902/04. The 

judge from Russia at the ECtHR dissented on every decision that did not favour the Russian 
Federation.
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6 ‘on account of the insufficient time available to the applicant company for 
preparation of the case at first instance and on appeal’. However, it did not support 
arguments relating to corruption. 

As discussed in section 4.2, in the Yukos case arbitral awards were also rendered 
in favour of Yukos oil against Rosneft, which were subsequently annulled by the 
Russian court. In spite of this annulment, Yukos shareholders addressed the Dutch 
and the English courts for the enforcement of the arbitral awards, alleging that the 
annulment by the Russian court was the result of a trial tainted by corruption. In 
summary proceedings for a provisional measure, the Dutch court rejected enforce-
ment of the arbitral awards, referring to the annulment in Russia.177 This decision 
was overturned in appeal. The Court of Appeal ruled that the annulment decision 
by the Russian court could not be recognised and enforced.178 It concluded that it 
is probable that the Russian decisions ordering annulment of the arbitral awards 
were not impartial and lacking independence. In its reasoning, the Court of Appeal 
referred to the fact that Rosneft, the ‘successor’ of Yukos oil, is largely state-owned 
and that the majority of the board consists of Russian officials appointed for po-
litical reasons. It refers to a press conference of 2004 by Poetin where he declared 
that ‘In essence, Rosneft – a 100% State company – acquired the well-known asset 
Yuganskneftegaz (…). Today the State, using absolutely legal market mechanisms, 
is taking care of its own interests.’ The court continued that the facts of the case 
indisputably reveal a relation between the current dispute, the insolvency, and the 
detention of its Yukos CEos. An important finding is that Rosneft did not suffi-
ciently refute that in this case the Russian judiciary was not impartial and independ-
ent, and that it was instructed by the executive powers. Yukos evidenced its 
statements convincingly on the basis of reports and judgments of other courts. 
Yukos had referred to numerous press releases on the Russian judiciary, and to 
judgments by the Lithuanian, Swiss, and English courts. It referred specifically to 
an expert statement in the English Cherney v. Deripaska case179 stating that ‘it 
appears to be common ground between the experts that in certain cases, the arbitrazh 
courts cannot necessarily be expected to perform their task fairly and impartially’. 
Further, it is referenced that the Council of Europe concluded in 2005 that ‘legisla-
tive reforms introduced in the Russian Federation in December 2001 and March 
2002 have not protected judges better from undue influence from the executive 
and have made them more vulnerable’, and that Russia ranks poorly in the Trans-
parency International Corruption Perception Index. According to the Amsterdam 
Court of Appeal, it was not necessary that Yukos provide direct evidence of parti-
ality and dependence in this particular case, since these by nature take place behind 
the scenes. For these reasons, it concluded that the Russian annulment orders could 
not be recognised in the Netherlands. 

In the English litigation, the Court of Appeal did not make conclusive findings 
on the recognition, since the case concerned preliminary issues of estoppel and act 

177 District Court Amsterdam 28 Feb. 2008, LJN BC8150, 365094/KG RK 07-750.
178 Court of Appeal Amsterdam, 28 April 2009, LJN BI2451, 200.005.269/01.
179 See supra section 3.3.1 and n. 96.
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of the state. As to the required evidence of corruption, it emphasised that general 
assumptions of corruption in the foreign court do not suffice as a matter of proper 
conduct in the international sphere.180 In this regard, it may be stricter than the 
Dutch court, which did not require Yukos to prove that the judges were corrupt in 
these specific proceedings. In this case, the evidence provided, however, did link 
the general occurrence of corruption to circumstances in the specific case, which 
may be acceptable for the English court as well. It is agreed with the Dutch court 
that requiring clear evidence of individual judges being bribed or unduly influenced 
in such a case would be virtually impossible. 

In the US, the issue of corruption is addressed regularly in practice; and as the 
addition of grounds of refusal to the Uniform Recognition Act show, it is also an 
important policy issue.181 For example, in Bank Melli Iran v. Pahlavi the Iranian 
judicial system was held not to provide impartial tribunals, particularly in regard 
to a defendant related to the former Shah.182 Similar conclusions were reached in 
judgments originating from Romania183 and Liberia.184 In these cases, the courts 
often relied on State Department Country Reports on Human Rights Practices and 
expert testimonies.185 Recently, in at least three reported cases, judgments rendered 
in Mexico were refused as a result of evidenced corruption and fraud.186 

An important case decided in the Florida District Court in 2009 is Osorio v. 
Dole Company.187 It concerned an action to enforce a USD 97 million Nicaraguan 
judgment, awarded to 150 Nicaraguan citizens that alleged to have worked on 
banana plantations and that were consequently exposed to a chemical compound. 
Two earlier lawsuits in this case brought in the Californian court resulted in a 
dismissal. After an evidentiary hearing, that court had concluded that they were 
the direct result of a widespread conspiracy to commit fraud by attorneys in Nica-
ragua and the United States, by Nicaraguan doctors and judges, including the 
Nicaraguan trial judge who issued the judgment in this case, and by the plaintiffs 

180 See supra section 4.2. The English court in Yukos v. Rosneft, no. 125 stated that inquiries should 
be ‘conducted with that proper respect which is owed in the international sphere to the courts 
of friendly foreign nations’ and that is why ‘the English courts will require cogent grounds for 
any allegation that a foreign court decision should not be recognised on the grounds of a failure 
of substantial justice’.

181 See also W.E. Thomson and P.M. Jura, ‘Confronting the New Breed of Transnational Litiga-
tion: Abusive Foreign Judgments, U.S. Chamber Institute for Legal Reform, oct. 2011, p. 5: 
‘The increase in suspect foreign judgments being imported into the United States underscores 
the importance of a proper application of recognition and enforcement standards.’

182 Bank Melli Iran v. Pahlavi, 58 F.3d 1406 (9th Cir. 1995).
183 S.C. Chimexim S.A. v. Velco Enterprises Ltd., 36 F. Supp. 2d 206 (S.D.N.Y. 1999).
184 Bridgeway Corp. v. Citibank, 201 F.3d 134 (2d Cir. 2000).
185 Brand, supra n. 166, p. 15-16.
186 See the cases of Transportes Aereos Pegaso, S.A. de C.V. v. Bell Helicopter Textron, Inc., 623 

F. Supp. 2d 518, Hoffman v. Greene (In re Burke), 374 B.R. 781 (Bankr. D. Colo. 2007) (D. 
Del. 2009) (referred to as the Baja Cantina case) and De Manez Lopez v. Ford Motor Co. (In re 
Bridgestone/Firestone, Inc. Tires Prods. Liability Litig.), 470 F. Supp. 2d 917 (S.D. Ind. 2006). 
These cases are reviewed in Nelson, supra n. 156, p. 897-913 (in particular p. 905-912).

187 Miguel Angel Sanchez Osorio et al v. Dole Food Company, et al, 665 F.Supp.2d 1307 (2009).
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themselves.188 Also in the current case, the District Court of Florida refused rec-
ognition and enforcement. It concluded among other things that the judgment was 
‘rendered under a system which does not provide impartial tribunal or procedures 
compatible with the requirements of due process of law’ as provided under the 
Uniform Recognition Act. To this end, the judge considered state reports and expert 
witnesses on the judicial system in Nicaragua. It also mentioned expert testimonies 
on 100 interviews with Nicaraguan citizens including lawyers, businesspeople, 
academics, and government officials, in which none of the respondents said that 
the judiciary was impartial. It concluded that:

Nations are not inexorably bound to enforce judgments obtained in each other’s 
courts. However, our courts will enforce foreign judgments that arise out of pro-
ceedings which comport with basic principles of due process. (…) The evidence 
before the Court is that the judgment in this case did not arise out of proceedings 
that comported with the international concept of due process. (…) Both the sub-
stantive law under which this case was tried, Special Law 364, and the Judgment 
itself, purport to establish facts that do not, and cannot, exist in reality. As a result, 
the law under which this case was tried stripped Defendants of their basic right in 
any adversarial proceeding to produce evidence in their favor and rebut the plain-
tiffs’ claims. Finally, the judgment was rendered under a system in which political 
strongmen exert their control over a weak and corrupt judiciary, such that Nicara-
gua does not possess a ‘system of jurisprudence likely to secure an impartial admin-
istration of justice’.

4.3.3 The EU position: mutual trust and the gradual abolition of exequatur

Since the 1990s, an active policy objective in the EU has been to gradually abolish 
the declaration of enforceability (exequatur), and several recently enacted regula-
tions for specific matters or types of cases no longer require an exequatur.189 The 
abolition of exequatur is justified with reference to the premise of mutual trust. As 
a next step, in its 2010 Recast proposal, the European Commission proposed the 
abolition of exequatur under Brussels I.190 In the Explanatory Memorandum, the 
Commission notes that: ‘Today, judicial cooperation and the level of trust among 
Member States has reached a degree of maturity which permits the move towards 
a simpler, less costly, and more automatic system of circulation of judgments.’191

188 See Mejia v. Dole Food Co. & Rivera v. Dole Food Co., Los Angeles Superior Court Case Nos. 
BC340049, BC379820, as referenced in Osorio v. Dole.

189 See, with further references, X.E. Kramer, ‘Abolition of Exequatur under the Brussels I 
Regulation: Effecting and Protecting Rights in the European Judicial Area’, Nederlands In-
ternationaal Privaatrecht (2011) p. 633-641, also available at <papers.ssrn.com/sol3/papers.
cfm?abstract_id=1976276>.

190 Commission proposal, supra n. 11, Art. 38. 
191 Explanatory Memorandum, p. 6.
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The abolition of exequatur concerns not only the removal of a formality but 
also pertains to the abolition of the grounds of refusal.192 This has raised criticism 
from the member states and in doctrine, particularly where it concerns the public 
policy exception. In the Netherlands, this has even raised a debate in the Dutch 
Parliament, where earlier developments in this area went by unnoticed.193 The 
concerns specifically addressed the unreviewable import of judgments emanating 
from corrupt proceedings from particular member states. 

The issue of corruption is a sensitive one in the EU, and is usually avoided in 
the legislative discussions on private international law. But the existence of cor-
ruption in general is acknowledged, and was put on the political agenda. Recent 
reports from Transparency International and the EU have revealed that corruption 
is a major problem in many member states, and that it has increased over the past 
few years. Corruption exists in every member state, but the reports make clear that 
the expansion of the EU to countries with weaker institutions requires serious at-
tention. In this light, the quotation above on mutual trust may be a little too opti-
mistic. 

As to the Brussels I Regulation, the latest Council text upon which political 
agreement was reached in June 2012 meets the criticism.194 The ex ante exequatur 
procedure is abolished, but the current grounds of refusal, including public policy, 
are retained to challenge the enforcement. This is to be welcomed, since the absence 
of a proper review mechanism would render fundamental rights policy a toothless 
tiger. Human rights require compliance and, as a matter of principle, private inter-
national law rules should accommodate that. 

5. CoNCLUDING REMARKS

This paper attempted to explore the underdeveloped interface between private 
international law and corruption, particularly in relation to international jurisdiction 
and foreign judgments. In the assessment of international jurisdiction, private in-
ternational law can only to a limited extent offer a remedy in corruption cases. For 
good reasons, jurisdiction is decided primarily upon formal, territorial criteria. 
only in the application of correction mechanisms relating to forum (non) conven-
iens and forum necessitatis can and should corruption in the ‘competing’ court be 
considered. These open correction mechanisms are available only to a limited 
extent in the existing jurisdiction regimes. In the EU, the Brussels I Regulation 
does not leave any room for considering corruption arguments, due to mutual trust 
and the closed system of jurisdiction. At the stage of recognition and enforcement, 

192 The Commission proposal did retain a ground to challenge recognition and enforcement where 
this would contravene fundamental principles underlying the right to a fair trial (Art. 46 pro-
posal). 

193 See supra n. 12 for references. The present author was also invited by a member of parliament 
to provide expert input on this issue.

194 Council Text, supra n. 126, Art. 48.
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private international law can address corruption in a foreign court and, to a very 
limited degree, on the merits of the case. The general grounds of refusal pertaining 
to public policy and due process play an important role, as does the specific avail-
able ground relating to fraud. In the US, a new ground for non-recognition was 
introduced in the situation of substantial doubt about the integrity of the court that 
rendered the decision. These grounds can take full account of corruption entangled 
in the foreign judgment. As to the applicable law, undesired results can be remedied 
through application of the exception of public policy and the overriding manda-
tory law. 

A complicating issue is that applying these discretional correction mechanisms 
to jurisdiction and the grounds of non-recognition in corruption requires a review 
of the foreign judicial system and its court conduct. Particularly in England and 
the US, the limits inherent in comity and act of the state doctrine are frequently 
considered by courts. These are not found to preclude such review on the whole, 
but cause courts to be extremely cautious and to require cogent evidence of cor-
ruption in the particular case. Particularly in the exercise of jurisdiction, US courts 
often find in comity a reason not to dismiss a forum non conveniens argument on 
account of corruption of the foreign court. Case law is not consistent, but an il-
lustrative response is that ‘it is not the business of our courts to assume the respon-
sibility for supervising the integrity of the judicial system of another sovereign 
nation’. Though this is of course true, such reluctance may result in an impediment 
of the right of effective access to effective justice. This approach is rightfully 
criticised in US doctrine. Dutch courts have had several opportunities to apply the 
forum necessitatis rule in corruption cases. However, in these cases the court did 
not accept jurisdiction, because it found the binding effect of a choice of court for 
the foreign court more important. It also considered that the consequences of sub-
mitting the case could have been foreseen at the time of the conclusion on the 
contract. It is regrettable that the court, as is apparent from the judgments, did not 
look much beyond these points. 

In the recognition and enforcement of judgments, courts have generally been 
more willing to review arguments relating to corruption in foreign courts. This can 
probably be explained by the fact that the interests of the state addressed are more 
closely involved. Legislation on the recognition and enforcement also offers a 
better basis. It is submitted that an important point for courts to consider in this 
regard is the proportionality between the seriousness of the corruption and the ef-
fects of non-recognition. Another point is the causality between the corruption and 
the outcome in the specific case. It may also undermine justice if after lengthy 
litigation in complex cases a judgment is not recognised in other countries because 
corruption is present in the foreign court. Reference may be made to the Chevron 
(Texaco) case in this regard.

The problem of corruption raises the question as to the position of private in-
ternational law in today’s world. Von Savigny’s paradigm of value-neutralism and 
geographically connecting factors clearly left its mark on private international law. 
Its particular strength may be that private international law is utilised as a neutral 
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mediator in international disputes where law, culture, and values differ. In a rather 
formal way it regulates and coordinates issues of the applicable law and jurisdiction 
while leaving diversity intact. But whatever one thinks of the Savignian idea that 
private law stems from the people’s mind (or Volksgeist), the reality today is that 
private law is an important instrument to effect policy objectives and to influence 
human behaviour. In an era of globalisation and in the face of the reality of cor-
ruption, not only criminal law and public international law can make a stand; 
private law and private international law can play a role as well. As the discussion 
in this paper has shown, the private/public law divide is not always useful in the 
first place. 

This does not mean that the primary role of private international law should be 
that of a normative agent or a system of global governance.195 The point is that 
where necessary, such as in cases of serious corruption resulting in a real risk of 
injustice, private international law engagement is appropriate. Courts should not 
hide behind self-induced comity and formalism – instead, in these cases a guiding 
factor should be the international consensus on the repudiation of corruption. only 
then can private international law contribute to the international fight against cor-
ruption. 

6. PRoPoSITIoNS AND PoINTS FoR DISCUSSIoN

1. Private international law in today’s business world and in face of the reality 
of corruption cannot in all instances maintain its traditional role of ‘neutral 
mediator’. 

2. Private international law does not have the primary function of a normative 
agent in corruption cases. However, as a result of the international fight against 
corruption and the establishment of a broad regulatory framework, there ex-
ists an international obligation to facilitate private redress and to repudiate 
illegal behaviour through private international law means. This may be done 
in the exercise of international jurisdiction, assessing the applicable law and 
the recognition and enforcement of foreign judgments. These exceptions may 
be referred to as those of ‘engaged private international law’. 

3. The principle of comity and the act of state doctrine, as exponents from state 
sovereignty, should not preclude courts from scrutinising allegations of cor-
ruption in foreign courts in a case brought before them where there is evidence 
that justice will not be done. It should be avoided that ‘the worse the system 
of justice in the foreign country, the less would it be permissible to make ad-
verse findings on it’. (Lord Collins in AK Investment CJSC v. Kyrgyz Mobil 
Tel Limited and Others, 2011.) 

195 See for reflections on private international law and global governance H. Muir Watt, ‘Private 
International Law as Global Governance: Beyond the Schism, for Closet to Planet’, oct. 2011. 
Available at <http://works.bepress.com/cgi/viewcontent.cgi?article=1000&context=horatia_
muir-watt>. 
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4. The principle of mutual trust within the scheme of judicial cooperation in 
civil matters in the EU is to be understood from the specific EU architecture 
and the desire for legal integration. However, it does not rule out and cannot 
prohibit review of another member state’s court conduct in cases involving 
corruption.

5. The court approach in deciding private international law questions in cases 
involving corruption, particularly in deciding on motions of forum (non) 
conveniens, forum necessitatis, and the enforcement of foreign judgments, 
should be that of prudence. The court should focus on the circumstances of 
the individual case, rather than judging an entire foreign system. If the court 
is satisfied that no justice will be or has been done, this should result in the 
adoption of jurisdiction or the refusal of the judgment. 

6. In some cases, United States’ and Dutch courts in particular have been too 
reluctant in giving the appropriate responses to questions of jurisdiction in 
cases of corruption, and this may result in an ‘access-to-justice gap’ and the 
denial of the right to a fair trial. 

7. Regardless of the applicability of general or specific grounds of refusal, inter-
national and European instruments on human and fundamental rights generally 
require that judgments tainted by judicial corruption are not recognised and 
enforced. However, proportionality and causality need to be considered in 
denying recognition and enforcement.
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